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PART I: 


PRIVACY ACT 

The following agencies Issue notices of systems 
records: 

Farm Credit Administration . ~ 

General Services Administration ~ - 


of 

„ 60111 
60114 


ENVIRONMENTAL IMPACT STATEMENTS 

DOT/FHA issues Interim guidelines implementing NEPA 
provision for early notification and solicitation of views 
for interstate or inter agency actions; effective 1-1-76; 
comments by 3-26-76 - -- * • €0052 

MOTOR VEHICLE SAFETY STANDARDS 

DOT/NHTSA amends definition of "school bos"; effective 

10-27-76 __-.. 60033 

DOT/NHTSA proposes continuation of present seat belt 
requirements for postal service vehicles after 1—1—76; 
comments by 2-17-76.. - 60075 


PIPELINE SAFETY 

DOT/PSO proposes to amend bending limitations for gas 
and liquid pipelines; comments by 2-16-76 — 60C76 

HAZARDOUS MATERIALS 

DOT/CG amends definitions for flammable and combus¬ 
tible liquids; effective 3-31-76 60030 

CONTINUED INSIDE 


PART II: 

FEDERAL ELECTIONS 

FEC issues eight advisory opinions and publishes list of 
requests (2 documents); comments by 1-10-76 60162, 60165 

PART III: 


WARRANTIES 

FTC adds presale availability of terms and conditions re¬ 
quirement; effective 12-31—75,, —.---— 60168 

FTC sets minimum requirements for implementation and 
operation of informal dispute mechanisms incorporated 
into terms of written warranties; effective 7-4-76 - 60190 

PART IV: 

TEXTILE AND APPAREL CATEGORIES 

CITA revises table correlating categories with Tariff 
Schedules of the United States Annotated --- 60219 



















HIGHLIGHTS—Continued 


EMERGENCY BROADCASTING 

FCC proposes to establish requirements for captioning 
of messages on TV; comments by 1-29-76; reply com¬ 
ments by 2-9-76 ... 60000 

FOREIGN ACTIVITIES OF NATIONAL BANKS 

FRS proposes statement of policy on stock interest in 
foreign joint ventures; comments by 1-24-76 60082 

COTTON LOANS 

USDA/CCC proposes new schedule of premiums ami dis¬ 
counts and detailed loan program provisions; comments 
by 1-30-76 ... 60073 

EDUCATION PROFESSIONS DEVELOPMENT 

HEW/OE announces closing dates for receipt of applica¬ 
tions for various programs and awards.60106 

FOOD ADDITIVES 

HEW/FDA provides for additional uses of antioxidants 
and/or stabilizers for polymers intended to contact 
food; effective 1-30-76_ _ . 60050 

ANIMAL DRUGS 

HEW/FDA approves use of certain drugs (3 documents); 
effective 12-31-75 60051 

HEW/FDA approves safe use of tyfosin premix in swine 
feed; effective 12-31-75 60050 

MUNICIPAL SECURITIES 

SEC proposes revised regulations concerning brokers, 
dealers, transactions, and reporting requirements; com¬ 
ments by 1-15-76 60084 

GENERALIZED SYSTEM OF PREFERENCES 
Treasury/Customs sets procedures for duty free entry of 
certain merchandise from designated beneficiary de¬ 
veloping countries; effective 1-1-76 60047 

SERIES G-1979 NOTES 

Treasury announces interest rate 60096 

COAL LEASES 

Intenor/BLM proposal applicable to diligent develop¬ 
ment and continuous operations: comments by 
1-30-76 60070 


MEDICAL ASSISTANCE PROGRAM 
HEW/SRS proposes clarified procedures for determin¬ 
ing income end resources of spouses or parents avail¬ 
able to aid applicants; comments by 1-30-76 60074 

PROCUREMENT 

GSA revises Instructions on use of contract clauses in 

public utility contracts; effective 2-28-76 __ 60020 

GSA amends regulations concerning administration of 
Cost Accounting Standards; effective 2-28-76 60021 

GSA revises procedures providing preference for U.S. 
flag air carries; effective 2-28-76 .. 60019 

IMPORT LEVELS 

CITA sets limits on cotton, wool and man-made fiber 
textile products from Malaysia; effective 1-1-76 ... 60108 

CHILD CARE FOOD PROGRAM 

USDA/FNS issues interim regulations; effective 1-1-76 60057 

MEETINGS— 

DOD: Wage Committee 1-5, 2-3, 2-10, 2-17, and 


2-24-76 60100 

Army; Armed Forces Epidemiological Board, 

1-15-76 . 60100 

DOT/FHA; National Standards for Directional and 

Official Signs, 1-26-76 60075 

FCC: 

Domestic Land Mobile Radio Advisory Committee, 

1-21-76 .. - 60111 

PBX Technical Standards Subcommittee, 1-28 and 

1-29-76 ___ ... 60112 

Private Land Mobile Advisory Committee, 1-21-76 60112 

Radio Technical Commission for Marine Services, 

1-13 thru 1-15, 1-21/0nd 1-27-76 60112 

HEW/ADAMHA: Minority Advisory Committee, 1-14 

thru 1-16-76 60105 

OE: Extention and Continuing Education National 

Advisory Council. 1-21 thru 1-23-76._. 60107 

Interior/NPS: C&O Canal National Historical Park 

Commission. 1-17-76 60103 


ATTENTION: Questions, corrections, or requests for information regarding the contents of this issue only may 
be made by dialing 202-523-5282. For information on obtaining extra copies, please call 202-523-5240. 

To obtain advance information from recorded highlights of selected documents to appear in the next issue, 
dial 202-523-5022. 
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HIGHLIGHTS—Continued 


NSF: Contributions of Technology to Economic 

Strength Advisory Group, 1-15-76.. ... .. 60123 

Sacramento Peak Observatory Ad Hoc Advisory 

Committee. 1-18 thru 1-20-76 . „ 60123 

State: Secretary of State’s Advisory Committee on 

Private International Law, 1-23-76 60096 

U.S. National Committee for the International Radio 

Consultative Committee (CCIR), 2-5-76 . 60096 

Fine Arts Committee, 1-17-76 60096 


VA: Station Committee on Educational Allowances. 

1-12-76 _......__ 60124 

CHANGED MEETINGS— 

EPA: Hazardous Materials Advisory Committee. 1-29 

and 1-30-76 .. ™ .. 60110 

HEW/FDA: Panel on Review of Antimicrobial Drug 

Products. 1-9-76 .... .. 60106 


contents 


AGRICULTURAL MARKETING SERVICE 

Rules 

Navel oranges grown In Arizona 
and designated part of Cali¬ 
fornia ___— 60056 

Proposed Rules 

Grading and certification of meat: 

Iamb carcasses and wholesale 

cuts_ 60071 

Onion imports___- 60072 

Oranges (navel) grown In Ariz. 
and Calif___ 60071 

ANIMAL AND PLANT HEALTH INSPECTION 

SERVICE 
Rules 

Meat and poultry Inspection, 
mandatory: 

Sanitation, equipment and 
utensils; correction.. 60053 

AGRICULTURE DEPARTMENT 
See Agricultural Marketing Serv¬ 
ice: Animal and Plant Health 
Inspection Service: Commodity 
Credit Corporation: Pood and 
Nutrition Service; Forest Serv¬ 
ice. 

ALCOHOL DRUG ABUSE. AND MENTAL 
HEALTH ADMINISTRATION 

Notices 

Meeting: 

Minority Advisory Committee. . 60105 

ARMY DEPARTMENT 

Notices 

Meetings: 

Armed Forces Epidemiological 
Board_60100 

CENSUS BUREAU 
Rules 

Foreign trade statistics: 

Foreign port of lading for ship¬ 
ments other than by vessel or 
air..—i_ 60041 

CIVIL AERONAUTICS BOARD 
Rules 

Free and reduced-rate transporta¬ 
tion: 

Direct filing of U.S. Standard 
Form 160__ 60040 


Notices 

Hearings, etc,: 

Ftnnalr OY and Kar Air OY— 60107 
Lineas Acreos de Nicaragua. 

8.A..60108 

CIVIL SERVICE COMMISSION 
Rules 

Excepted service: 

National Commission on Pro¬ 
ductivity ____ 60053 

COAST GUARD 
Rules 

Dangerous cargoes: 

Flammable and combustible 
liquids, definitions- 60030 

COMMERCE DEPARTMENT 

See Census Bureau; Economic De¬ 
velopment Administration; Na¬ 
tional Oceanic and Atmospheric 
Administration. 

COMMITTEE FOR THE IMPLEMENTATION 
OF TEXTILE AGREEMENTS 
Notices 

Cotton, wool and man-made tex¬ 
tiles: 

Correlation of textile and ap¬ 
parel categories with tarilT 
schedules of United States 

Annotated- 60219 

Malaysia_60108 

COMMODITY CREDIT CORPORATION 
Proposed Rules 

Loan and purchase programs: 

Cotton; extra long staple and 
upland. 1976 crop determina¬ 
tions _ 60073 

COMPTROLLER OF THE CURRENCY 
Rules 

Assessment of fees: 

Collection suspended_ 60056 

CONSUMER PRODUCT SAFETY 
COMMISSION 

Notices 

Flammable Fabrics Act enforce¬ 
ment proceeding: 

Westland Carpet Mills. Inc., et 

al. 60109 

Pet turtles; denial of petition_60108 


CUSTOMS SERVICE 
Rules 

Articles conditionally free, subject 
to reduced rate, etc.: 

Generalized System of Prefer¬ 
ences, merchandise from ben¬ 
eficiary developing countries. 60047 

DEFENSE DEPARTMFNT 

See also Army Department. 

Notices 

Meetings: 

Wage Committee-60100 

ECONOMIC DEVELOPMENT 
ADMINISTRATION 
Rules 

Property management standards: 

Real property_...... 60038 

EDUCATION OFFICE 
Notices 

Applications, closing dates: 

Education Professions Develop¬ 
ment ___60106 

Meeting: 

Extension and Continuing Edu¬ 
cation National Advisory 
Council _ _60107 

ENERGY RESEARCH AND DEVELOPMENT 
ADMINISTRATION 
Notices 

Environmental Statements; avail¬ 
ability: 

Waste management operations, 
Hanford Reservation, Wash¬ 
ington . 60110 

ENVIRONMENTAL PROTECTION AGENCY 
Proposed Rules 

National emission standards tor 
hazardous air pollutants: 

Vinyl chloride; public hearing. . 60079 
Notices 
Meetings: 

Hazardous Materials Advisory 

Committee; postponement_60110 

Water Pollution Control Act 
Amendments of 1972; second 
memorandum of understanding 
and policy statement; cross- 
reference _ 60110 

FARM CREDIT ADMINISTRATION 
Notices 

Privacy Act of 1974; systems of 
records ______ 60111 
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FEDERAL AVIATION ADMINISTRATION 
Rules 

Standard Instrument approach 
procedures__—__ 60040 

FEDERAL COMMUNICATIONS 
COMMISSION 
Rules 

Experimental radio service: 

Application procedures nnd op¬ 
erators requirements__ 60033 

Proposed Rules 
Emergency messages: 

Requirements for captioning on 

television_ 60080 

Notices 

Emergency broadcast system; 

closed circuit test_60112 

Hearings, etc.: 

Country-Pol itan Bro ideas ting, 

Inc. and Tippah Broadcasting 

Co _ 60111 

Meetings: 

Domestic Land Mobile Radio 

Advisory Committee_60111 

PBX Technical Standards Sub¬ 
committee Task Groups_60112 

Private Land Mobile Advisory 

Committee _60112 

Radio Technical Commission 
for Marine Services_60112 

FEDERAL ELECTION COMMISSION 
Notices 

Advisory opinions and requests (2 
documents)_ 60162, 60165 

FEDERAL ENERGY ADMINISTRATION 
Rules 

Mandatory petroleum price regu¬ 
lations: 

Revocation of service station 

rent _ 60036 

Proposed Rules 

Mandatory petroleum price regu¬ 
lations: 

Service station rent, cross refer¬ 
ence __ 60082 

Notices 

Old oil allocation program; 

Rescission of entitlement no¬ 
tice for October 1975 and in¬ 
tent to issue revised notice.. 60110 

FEDERAL HIGHWAY ADMINISTRATION 
Rules 

Environmental Impact and related 
statements: 

Procedural clarification. 60052 

Proposed Rules 

Public hearing: 

National standards for direc- . 

ttonal and official signs_ 60075 

FEDERAL MARITIME COMMISSION 
Notices 

Agreements filed: 

Barber Lines, et al___00113 


Discriminatory rates: 

U.S. West Coast/Japan trade 
and U JQ. Atlantic and Gulf/ 

Japan trade_60114 

Environmental statements: 

Puget Sound Tug and Barge 
Co . et al..60113 

FEDERAL RESERVE SYSTEM 
Rules 

Equal credit opportunity: 

Signatures of spouses- 60055 

Reserve requirements of mem¬ 
ber banks: balances main¬ 
tained against certain time 

deposits_ 60055 

Proposed Rules 

Policy statement; foreign joint 
ventures: stock Interests- 60082 

Notices 

Applications, etc.: 

Jent, Inc_-60114 

FEDERAL TRADE COMMISSION 
‘Rules 

Procedures and rules of practice; 

miscellaneous amendments- 60043 

Prohibited trade practices: 

Cargill. Inc__ 60044 

Koscot Interplanetary, Inc., et 

al_ 60044 

Warranties: 

Disclosure of terms__60168 

Informal dispute settlement 
mechanisms _CO 130 

FISH AND WILDLIFE SERVICE 
Notket 

Endangered species (2 docu¬ 
ments)_ 60101. 60102 

FOOD AND DRUG ADMINISTRATION 
Rules 

Animal drugs: 

Furoscmlde Injection- 60051 

Mebendazole paste_ 60051 

Nlfurptrtnol capsules_ 60051 

Tylosin <3 documents)_ 60049, 

60050,60052 

Food additives: 

Antioxidants and or stabilizers 
for polymers_ 60050 

Notices 

Animal drugs . 

Chlormadlnone acetate; with¬ 
drawal of approval-60105 

Meeting: 

Panel on Review of Antimicro¬ 
bial Drug Products; change.. 60106 

FOOD AND NUTRITION SERVICE 
Rules 

Child Care Food Trogram: 
Implementation provisions. 60057 

FOREST SERVICE 
Notices 

Environmental statements, availa¬ 
bility. etc.: 

South western Region. Mogollon 

Rim Planning Unit-60104 

Tong ass National Forest. Hon¬ 
ker Divide Management Unit. 60104 


GENERAL ACCOUNTING OFFICE 
Rules 

Internal organization; miscellane¬ 
ous amendments_ 60035 

Transfer of functions; claims per¬ 
taining to payment for trans¬ 
portation services: 

General Services Administra¬ 
tion _ 60036 

GENERAL SERVICES ADMINISTRATION 
Rules 

Federal procurement regulations: 

Cost accounting standards- 60021 

Public utility services_ 60020 

Preference for U.8. flag air car¬ 
riers _ 60019 

Notices 

Privacy Act of 1974; systems of 
records_60114 

HEALTH. EDUCATION. AND WELFARE 
DEPARTMENT 

See Alcohol, Drug Abuse, and 
Mental Health Administration; 
Education Office; Food and Drug 
Administration; Social and Re¬ 
habilitation Service. 

INTERIOR DEPARTMENT 

Sre Fish and Wildlife Service. 

Land Management Bureau; Na¬ 
tional Park Service. 

INTERSTATE COMMERCE COMMISSION 
Notices 

Fourth section applications for 

relief__ 60130 

Hearings assignments-— 60130 

Motor carriers: 

Alternate route deviation 

notices _ 60131 

Applications and certain other 

proceedings_60131 

Board transfer proceedings..-. 60134 
Broker, water carrier and freight 

forwarder applications-60135 

Temporary authority termina¬ 
tions _ _ 60130 


INTERNAL REVENUE SERVICE 
Rules 

Income tax: 

Advertising activities etc.: cor¬ 
rection _ 60053 

LABOR DrPARTMENT 
Notices 

Adjustment assistance : 

BAG Silverman. Inc -60124 

Elk ton Fashion Industries -60125 

Jacob 8 leg el Co.. Inc -60125 

Leah Clothing. Inc _60126 

Major Coat Co _60127 

Middishadc Co.. Inc -? 60127 

Newport Clothing Manufactur¬ 
ing Co.. Inc - 60123 

Regent Advance Styles. Inc -60123 

Sagner Inc _ 60128 

Western Electric Co.* Kansas 

City Works_ 60126 

Wolff 8hoe Manufacturing Co.. 60129 
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Proposed Rules 
Minerals management: 

Coal leases: development and 

operations- 60070 

Notices 
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New Mexico_ 60100 
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Notices 

Office of Federal Procurement Pol¬ 
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Public meetings. Invitation for 
comment__ 60124 

MATERIALS TRANSPORTATION BUREAU 
Proposed Rules 

Gas and liquid pipeline safety 
standards: 

Bending limitations_ 60076 

NATIONAL CREDIT UNION 
ADMINISTRATION 

Rules 

Regulations on definitions and 
reserves - 60069 

NATIONAL HIGHWAY TRAFFIC SAFETY 
ADMINISTRATION 

Rules 

Motor vehicle safety standards: 

School bus. definition_ 60033 

Proposed Rules 

Motor vehicle safety standards: 

Seat belt assemblies in Postal 
Service vehicles- 60075 

NATIONAL OCEANIC AND ATMOSPHERIC 
ADMINISTRATION 

Notices 

Marine mammal permit applica¬ 
tions, etc.: 

Fouke Co_ 60105 

New York Zoological Society... 60104 

Sea Life. Inc.60105 

Southwest Fisheries Center.... 60104 

NATIONAL PARK SERVICE 

Notices 

Meetings: 
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Notices 

Meetings: 

Contributions of Technology to 
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Group __ 60123 
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Notices 

Applications, etc.: 

Consumers Power Co ___ 60115 

Federal Water Pollution Control 
Act amendments of 1972: sec¬ 
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ment __— 60115 

General Electric Co - 60121 

Puget Sound Power and Light ’ 

Co., et al .. 60121 

Southern California Edison Co.. 

et al ..... 60122 

Tennessee Valley Authority... 60122 

Trail Clinic .-. 60122 

Wisconsin Public Service Corp. 60123 

POSTAL SERVICE 

Notices 

Postage rates; effective date.. .. 60140 
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Employee responsibilities and con¬ 
duct; Implementation -.... 60039 

REVENUE SHARING OFFICE 
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Entitlement data; procedure for 
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Professionals and transactions 60084 

Notices 
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TREASURY DEPARTMENT 

See also Comptroller of the Cur¬ 
rency. Customs Service; Inter¬ 
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303.—.58128, 59322 

327..—. 57209 

329..57664. 57778, 58848 

500_ 59422 

522 . 57442 

523 _ 59424 

526. 57665. 59590 

54C_ 57665. 57781, 58848. 59196. 59591 

546_ 59322 

555__-.- 57781 

561.-. 59424 

563.-57665.59323. 59591 

571. 57783 

700_ 60069 

702. 60069 

Proposed Rules: 

8.. 59446 

211.—..60082 

213__ 60082 

225. 58866. 60082 

556__ 57690 

571_ 57690 

612__ 59450 

614.. 59450 

13 CFR 

103. 59425 

107_59197 

113.. 59591 

117. 57351 

305_ 60038 

314..-... 60038 

590.—. 60039 

Proposed Rules: 

120 

121. 

14 CFR 

39. 55635-55637, 

56652. 56883. 57352. 57353. 57444. 

57665, 57666, 57783-57785. 58128- 

. 58130. 58284, 58623. 58624, 58848, 

58849, 59197-59199. 59721, 59722 

71. 55638. 

55829, 56423. 56424. 56652. 56884, 

57203. 57204. 57353. 57354. 57444, 

57666. 57785. 57786. 58131. 58284. 

58624, 58849. 58850. 59199, 59722. 

59723 

75..55830. 56884,58850 

97_ 57204. 57666. 58625, 59724. 60040 

103. 57667. 58650 

67444 
57444 


. 57602 

.55860, 55868 


123 " * _’ : 

135. 

223_ 

240-. 

288. 

_ 56652, 

312-. 
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14 CFR—Continuod 


17 CFR-Continued 


Proposed Rules: 

25_ 59354 

36 _ 59447 

37 . 57222 

39. 57811, 59221 

63.—.. 57342 

71. 55664, 

55665. 55866. 56919, 57368. 57369. 
58863, 58864. 59222, 59448 

73..- 59448 

91_ 57342, 59745 

103..- 57688 

106. 57342 

121_ 57342. 59745 

123. 57342, 59745 

129. 57342 

135_-.. 57342, 59745 

137_ 57342 

145. 57342 

147. 57342 

241_ 57462. 59746 

253.. 55665 

288_58864 

378_ 57462 

399--. 55665 

15 CFR 

30. 60041 

309--. 59333 

370_ 59334 

372.. 59333. 59334 

375.-... 59325 

378-__ 59334 

379_58424, 59334 

385. 69334 

950_ 56653 

2002 _ 60042 

2003 _ 60042 

2007_ 60042 


16 CFR 

3 .. 60043 

4 _-..59724, 60043 

13__ 56655-56658, 

57195-57201. 57445-67447. 57668. 
58286. 58287. 59426, 59591, 59725. 
60044 


302__ 

... 56659, 

59884 

433__ 


58131 

701 _ 


60169 

702. 


60169 

71)3 , _ 


60190 

1115. .. ~ 


58449 

1512_ 


57449 

1602_ 

— 56885. 59884 

1607 


59886 

Iffftft . __ _ _ 


59887 

1609_ 


59889 

1610_ 


59891 

1611_ 


59898 

1615_ 


59903 

1616_ 

1630 _ - _ 

59917 

59931 

1631_ 


59935 

1632_ 


59940 

Proposed Rules: 



440_ 


59746 

443_ 


58867 

1700. 


58865 


17 CFR 

200. 57449. 58131, 59712 

210 _ 55830. 55835, 58851. 59339 

211 -- 59339 


239_ 

_ 55836 

240 . __ _ 

_ _ _ . 55837. 

57355, 57357, 57449. 57786, 59712 

241_ 

_ 57788 

249. 

.55837. 59718 

275_ 

_ 57795 

Proposed Rules: 


12.. 

_ 55C66 

155_ 

_ 58660 

239. 

. 58155 

240_ 57463, 

, 58154, 58155. 60084 

249 . 

. 58154, 58155, 60084 

270_ 

_ 59603 

18 CFR 


2_ 

_ 56886 

3_ 

..- 58630 

35. 

.. 56424 

141_ 

_ 57450 

260_ 

_ 58630. 58633 

19 CFR 


4__ 

_ 55837, 58852 

10_ 

_ 60047 

141_ 

_ 57796 

145_ 

_ _ 59725 

159__-_ 

_55638, 55639 

201_ 

_ 55838 

Proposed Rules: 


1. 

_ 59212, 59745 

12_ 

_59745 

141. 


142—. 

. 56674. 58150 

143_ 

_56674 

152—. 

__ 58859 

158.. 

_ 58150 

159 . 

_ 56674 

177 _ . _ 58470 

201.. 

_ 58936 


20 CFR 


405___56659 

410_ 56886 


61ft 

... . . 57766 

Proposed Rules: 
405_ 

_56458 

625... 

.56931 


21 CFR 

1 ___ 57451, 57453 

3 .... 57451 


20 _ 

... 55838 

_59725 

30_ 

_ 59725 

. 37_ 

_ 57454 

121 _ 

56907. 57209, 58852, 60050 

123_ 
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200 _ 

_ 58799 

201 . 

. _ . . 58799 
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. 58799 

369. 
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430_ 

. 57796 
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___ 57797 

440_ 
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510_ 

_60049, 60050 
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_ 59342 
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60050, 60052 

561. 56425 

600. 57688 

640. 55849 

1308_58132 

1316....— 57210 

Proposed Rules: 

1. 57811 
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22 CFR 
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23 CFR 
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450.- .. 
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__ 55639, 57799 
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Proposed Rules: 

750_ 
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24 CFR 
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213... 58134 
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25 CFR 

233. 58135 

Proposed Rules: 

178 . 57694 
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33 CFR 
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2602- 57457 
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1601..59746 
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2610--- 57982 
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30 CFR 

Proposed Rules: 
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31 CFR 

214_ 
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39 CFR 

Ch. I — 
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4U 

47. 

111 . 


Proposed Rules: 
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_ 57670 

_ 57212 
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_ 57212 

57212 
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.. 57223 
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. 59595 
. 59292 
. 59300 


32 CFR 
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650... 


. 58290 
.65962 


40 CFR 

35 _ 58602 

40. 59438 

52 - 56888-56890. 

57359.59204. 59438, 59728 
55 . 56644 

60 _ 58416. 59204, 59729 
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85 - 58646 
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6 .—. 55868 
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51 - 58317 
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_ 60026 
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43 CFR 
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PLO 
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5556 _58146 

5557 _58146 

5558 _59205 

5559 _ 58453 
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..56678 

174___ 

. __ . 56459 

233.. 
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reminders 

(The Item* In thU Uit were editorially compiled m an aid to Pdceal Raozara user* Inclusion or exclusion from this list has no legal 
significance. Since this list Is Intended as a reminder, it does not Include effective dates that oocur within 14 days o i publication.) 


Rules Going Into Effect Today 


DOT/CG—Transportation or storage of 
dangerous substances; portable tank 
markings. 52027; 11-7-75 

Transportation or storage of dangerous 
substances; portable tank gross 

weights.... 52027; 11-7-75 

GSA—Revision of standard procurement 

forms .... 48314; 10-14-75 

LABOR—Industries In Puerto Rico; wage 
orders (6 documents). 

58138-41; 12-15-75 
USDA/APHIS—Meat and poultry products; 
use of terms "alt”, "pure**, and 
"100%" on labels_ 42338; 12-5-74 


Noxt Week’s Deadlines for Comments 
On Proposed Rules 


AGRICULTURE DEPARTMENT 

Agricultural Marketing Service—. 

Brown rice processing, U.S. stand¬ 
ards; comments by 1-5-76. 

53598; 11-19-75 

ENVIRONMENTAL PROTECTION AGENCY 
Air quality implementation plan, Ohio; 
comments by 1-9-76. 

52412; 11-10-75 
National pollutant discharge elimination 
system; concentrated animal feeding 
operations; comments by 1-5-76. 

54182; 11-20-75 

FEDERAL COMMUNICATIONS 
COMMISSION 

Table of assignments for FM broadcast 
stations in Wisconsin; reply com¬ 
ments by 1-8—76.. 51482; 11-5-75 

HEALTH, EDUCATION, AND WELFARE 
DEPARTMENT 

Education Office— 

National Reading Improvement Pro¬ 
grams; criteria governing grant and 
contract awards; comments by 

1-5-76. _ 56679; 12-4-75 

Food and Drug Administration— 
Methadone; procedures for denying 
or revoking approval of applica¬ 
tions to receive shipments; com¬ 
ments by 1-6-76 .. 52049; 

11-7-75 

Office of Education— 

School assistance In Federally af¬ 
fected areas; comments by 1-5-76. 

57042; 12-5-75 

INTERIOR DEPARTMENT 
Land Management Bureau — 

Alaska Native Claims; clarification of 
procedures for miscellaneous se¬ 
lection; comments by 1-9-76. 

57364; 12-9-75 

INTERSTATE COMMERCE COMMISSION 
Passenger carriers; adequacy of facili¬ 
ties, service, and equipment, filing 
dates; comments by 1-5-76. 

52063; 11-7-75 


LABOR DEPARTMENT 

Employment and Training Administra¬ 
tion—Disaster unemployment assist¬ 
ance: comments by 1-5-76. 

56931; 12-5-75 

PENSION BENEFIT GUARANTY 
CORPORATION 

Plan Benefits; Valuation Methods; com¬ 
ments by 1-7-76. 57980; 12-12-75 

SMALL BUSINESS ADMINISTRATION 

Business loan policy; comments by 
1-9-76 __ 57602; 12-10-75 

TRANSPORTATION DEPARTMENT 

Federal Aviation Administration— 
Alteration of transition area; Glasgow, 
Ky.; comments by 1-5-76. 

56919; 12-5-75 
Control zone and transition area; Dan¬ 
bury, Conn.; comments by 1-5-76. 

56919; 12-5-75 
Noise control; subsonic transport 
category large airplanes and sub¬ 
sonic turbojet powered airplanes; 
comments by 1-5-76. .. 51476; 

11-5-75 

Federal Highway Administration— 
Interstate Highway System; com¬ 
ments by 1-5-76 - 53352; 

11-17-75 

DEPARTMENT OF THE TREASURY 

Customs Service— 

Vessel manifests; availability of in¬ 
formation; comments by 1-5-76. 

51201; 11-4-75 

Fiscal Service— 

Surety companies doing business with 
the United States; reinsurance ac¬ 
ceptable on Miller Act bonds; com¬ 
ments by 1-9-76 ... _ 54575; 

11-25-75 

Internal Revenue Service— 

Minimum vesting standards; com¬ 
ments by 1-9-76 - 51445; 

11-5-75 


Next Week's Meetings 


ADMINISTRATIVE CONFERENCE OF 
THE UNITED STATES 

Committee on Informational Action, to 
bo held In Washington, D.C. (open) 
1-6-76.., ... 57511; 12-10-75 

AGRICULTURE DEPARTMENT 

Forest Service— 

Lyndon B. Johnson National Grass¬ 
land Grazing Advisory Board; to be 
held in Decatur, Tex. (open) 1-8- 
76 .. 55881; 12-2-75 

CIVIL RIGHTS COMMISSION 

Indiana Advisory Committee, to be held 
in Merriville, Ind. (open) 1-10-76. 

57515; 12-10-75 
Massachusetts Advisory Committee, to 
be held in Boston. Mass, (open) 
1-8-76 ___ 57515; 12-10-75 


CIVIL SERVICE COMMISSION 

Federal Employees Pay Council; to be 
held in Washington, D.C. (closed); 
1-7-76. 58887; 12-19-75 

Radio Astronomy Service Working Group 
for ITU World Administrative Radio 
Conference, to be held in Washington, 
D.C. (open) 1-5-76_ 58169; 

12-15-75 

COMMERCE DEPARTMENT 

Domestic and International Business 
Administration— 

Foreign Availability Subcommittee of 
the Computer Systems Technical 
Advisory Committee, to be held in 
Washington, D.C. (partially open) 

1-7-76 . 56960: 12-5-75 

Licensing Procedures Subcommittee 
of the Computer Systems Technical 
Advisory Committee, to be held in 
Washington, D.C. (partially open) 

1-7-76.. . 56959; 12-5-75 

Telecommunications Equipment Tech¬ 
nical Advisory Committee, to be 
held in Washington. D.C. (partially 
open) 1-7-76 56961; 12-5-75 

COMMODITY FUTURES TRADING 
COMMISSION 

Advisory Committee on Regulations of 
Commodity Futures Trading Profes¬ 
sionals; to be In New York, New 
York (open) 1-6-76 -- 59239; 

12-22-75 

DEFENSE DEPARTMENT 

Department of the Army— 

U.S. Army Medical Research and De¬ 
velopment Advisory Panel; to be 
held at Ft Detrick. Federick. Mary¬ 
land (open) 1-8-76 _ 59227; 

12-22-75 

Office of the Secretary— 

Wage Committee; to be held in Wash¬ 
ington, D.C. (closed); 1-6-76. 

56697; 12-4-75 

ENERGY RESEARCH AND DEVELOPMENT 
ADMINISTRATION 

Task Force on Demonstration Projects as 
a Commercialization; to be held In 
Washington D.C. (open) 1-6 and 

1-7-76 . 59240; 12-22-75 

ENVIRONMENTAL PROTECTION AGENCY 

Science Advisory Board; Hazardous Ma¬ 
terials Advisory Committee; to be held 
in Arlington, Virginia (open) 1-8 and 

1-9-76 . 59241; 12-22-75 

FEDERAL ENERGY ADMINISTRATION 

Conference to discuss power plant pro¬ 
ductivity; to be held in Atlanta. Ga. 

(open) 1-6-76 . 55902; 12-2-75 

FEDERAL POWER COMMISSION 

National Gas Survey. Supply Technical 
Advisory Task Force-Foreign Gas Sup¬ 
ply; to bo held in Washington, D.C. 
(open); 1-7-76 ... 58897; 12-19-75 

Northern Natural Gas Co.; to be held in 
Washington, D.C.. 1-7-76 — 56493; 

12-3-75 
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GENERAL SERVICES ADMINISTRATION 

Regional Public Advisory Panel on 
Architectural and Engineering Serv¬ 
ices; to be held in Atlanta, Georgia 
(open) 1-7-76 58513, 12-17-75 

HEALTH, EDUCATION. AND WELFARE 
DEPARTMENT 

National Advisory Council on Extension 
and Continuing Education, to be held 
in Washington, D.C. (open) 1-8 and 

1-9-76 57511; 12-10-75 

Education Office— 

Adult Education National Advisory 
Council; Executive Committee; to 
be held In Washington, D.C. (open), 

1-3-76 .„. 53295; 11-17-75 

Food and Drug Administration— 
Advisory Committees; Jan. 1976. 

58479; 12-17-75 
National Institutes of Health — 

Biophysics and Biophysical Chemistry 
A Study Sections; to be held in 
Washington, D.C. (open with re¬ 
strictions); 1-9 through 1-11-76. 

54603; 11-25-75 
Biochemistry. Cardiovascular and 
Pulmonary, Neurology A and A 
Physiological Chemistry Study 
Sections; to be held in Washing¬ 
ton, D.C. (open with restrictions); 
1-7 through 1-10-76 .. 54603; 

11-25-75 

Breast Cancer Task Force; to be held 
in Bethesda, Md. (open); 1-7-76. 

54604; 11-25-75 
Human Embryology and Develop 
ment. Pathology B. Surgery A and 
B, and Virology Study Sections; to 
be held In Bethesda. Md.; (open 
with restrictions); 1-8 through 

1-10-76 54603; 11-25-75 

Medicinal Chemistry A Study Section; 
to be held in Crystal City. Va.: 
(open with restrictions); 1-8 
through 1-10-76. 

54603; 11-25-75 
Microbial Chemistry Study Section; 
to be held In Washington, D.C. 
(open with restriction); 1-8 through 

1-10-7 . 54603; 11-25-75 

Neurological and Communicative Dis¬ 
orders and Stroke Review Com¬ 
mittee; to be held in Bethesda. 
Md. (open with restrictions); 1-11- 

76 .. 54604; 11-25-75 

Pathology A Study Section; to be held 
in Silver Spring. Md. (open with 
restrictions); 1-7 through 1-9-76. 

54603; 11-25-75 

INTERIOR DEPARTMENT 

Land Management Bureau— 

Arizona Strip District Advisory Board; 
to be held in St George, Utah 
(open with restrictions) 1-8-76. 

53413; 11-18-75 
Colorado State Multiple Use Advisory 
Board; to be held in Denver, Colo¬ 
rado (open); 1-9-76 ..... . .. 56698; 

12-4-75 


JUSTICE DEPARTMENT 

Federal Advisory Committee on False 
Identification; to be held in Wash¬ 
ington, D.C. (open); 1-8-76.. 58870; 

12-19-75 

Law Enforcement Assistance 
Administration— 

Advisory Committee to the Adminis¬ 
trator on Standards for the Admin¬ 
istration of Juvenile Justice; to be 
held in Kenner, Louisiana (open); 
1-8-76.. . 58870; 12-19-75 

LABOR DEPARTMENT 

Bureau of Labor Statistics— 

Business Research Advisory Council's 
Committee on Manpower and Em¬ 
ployment, to be held in Washing¬ 
ton, D.C. (open), 1-7-76. 

58189; 12-15-75 

NATIONAL FOUNDATION ON THE ARTS 
AND THE HUMANITIES 
Fellowships Panel, to be held in Wash¬ 
ington. D.C. (closed) 1-6, 1-7, 1-10 
and 1-31-76 56984; 12-5-75 

NATIONAL SCIENCE FOUNDATION 

Advisory Panel for Engineering Mechan¬ 
ics. to be held in Washington. D.C. 
(open) 1—7 and 1—8—76. 

58186; 12-15-75 
Advisory Panel for Human Cell Biology; 
to be held in Washington. D.C. 
(closed) 1-10-76. 58513; 12-17-75 
Advisory Committee for Science Educa¬ 
tion. to be held in Washington, D.C. 
(partially open) 1-5 and 1-6-76. 

58186; 12-15-75 

NUCLEAR REGULATORY COMMISSION 
Advisory Committee on Reactor Safe¬ 
guards; Subcommittees on Safe¬ 
guards for Special Nuclear Material 
and Security of Nuclear Facilities; to 
be held in Washington, D.C. (closed) 
1-6-76 59261; 12-2-75 

STATE DEPARTMENT 

Office of the Secretary— 

Ocean Affairs Advisory Committee; to 
be held in St. Augustine, Florida 
(closed), 1-7, and 1-8-76. 

56462; 12-3-75 
Shipping Coordinating Committee (Pre¬ 
vention of Marine Pollution), to be 
held in Washington, D.C. (open) 
1-7-76 ... 58156; 12-15-75 

Shipping Coordinating Committee; 
Subcommittee on Safety on Life at 
Sea to be held in Washington, D.C. 
(open), 1-5 and 1-6-76. 

57813; 12-12-75 

TRANSPORTATION DEPARTMENT 

National Highway Safety Advisory Com¬ 
mittee's Executive Subcommittee; to 
be held in Washington, D.C. (open) 
1-8 and 1-9-76 58491; 12-17-75 

Radio Technical Commission for Aero¬ 
nautics; to be held in Washington, 
D.C. (open) 1-8 and 1-9-76. 

59234; 12-22-75 


Next Week’s Public Hearings 


ENVIRONMENTAL PROTECTION AGENCY 

Ohio; air pollution control; implementa¬ 
tion plan for the control of sulfur 
dioxide; hearing to be held In Cleve¬ 
land, Ohio {open with restrictions) 
1-6-76 .... 53421; 11-18-75 

Ohio; air pollution control; implementa¬ 
tion plan for the control of sulfur 
dioxide; hearing to be held In Steu¬ 
benville. Ohio (open with restrictions) 
1-8-76 53421; 11-18-75 

HEALTH, EDUCATION, AND WELFARE 
DEPARTMENT 

President's Biomedical Research Panel, 
to be held in Washington, D.C. (open) 
1-5 and 1-6-76 54851; 11-26-75 

HOUSING AND URBAN DEVELOPMENT 
DEPARTMENT 

Office of Interstate Land Sales Registra¬ 
tion- 

Lake of the North; to be held in 
Washington, D.C.. 1-8-76. 

53055; 11-14-75 
Pinery Subdivision; to be held In 
Washington, D.C., 1-6-76. 

53056; 11-14-75 

INTERNATIONAL TRADE COMMISSION 
Ultra microtome Freezing Attachments, 
to be held In Washington, D.C.: 
1-9-76 .... 58899; 12-19-75 

SMALL BUSINESS ADMINISTRATION 

Madison District Advisory Council; to be 
held in Sheboygan. Wis. (open) 
1-9-76 54888; 11-26-75 

TRANSPORTATION DEPARTMENT 

Office of the Secretary — 

Concord flights to John F. Kennedy 
International Airport and Dulles 
International Airport; to be held 
in Washington. D.C., 1-5-76. 

53612; 11-19-75 

Daily List of Public Laws 

H.R. 1535 . Pub. Law 94-170 

An act to increase the amount of bene¬ 
fits payable to widows of certain former 
employees of the Lighthouse Service 
(Dec. 23. 1975; 89 Stat. 1022) 

H.R. 1753 . Pub. Law 94-171 

An act to amend section 141 of title 13, 
United States Code, to provide for the 
transmittal to each of the several States 
of the tabulation of population of that 
State obtained in each decennial census 
and desired for the apportionment or 
districting of the legislative body or 
bodies of that State, in accordance with, 
and subject to the approval of the Sec 
retary of Commerce, a plan and form 
suggested by that officer or public body 
having responsibility for legislative ap¬ 
portionment or districting of the State 
being tabulated, and for other purposes 
(Dec. 23. 1975; 89 Stat. 1023) 


a 
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H.R. 4865 .. Pub. Law 94-177 

An act to amend title 39, United States 
Code, to prohibit certain franked mail¬ 
ings by Members of the Congress and 
certain officers of the United States, 
other than mailings related to the clos¬ 
ing of their official business, after such 
Members or officers have left office. 
(Dec. 23, 1975; 89 Stat. 1032) 

H.R. 6642 . Pub. Law 94-166 

An act to provide for allotment or as¬ 
signment of payments from civil service 
annuities, and for other purposes 
(Dec. 23, 1975; 89 Stat. 1002) 

H.R. 6851 ... _ Pub. Law 94-178 

An act to increase the retired pay of 
certain members of the former Light¬ 
house Service 

(Dec. 23, 1975; 89 Stat. 1033) 

H.R. 7976 .. Pub. Law 94-172 

An act to amend title 5, United States 
Code, to provide that annual leave lost 
by a Federal employee because of an 
unjustified or unwarranted personnel ac¬ 
tion shall be restored to the employee, 
and for other purposes 
(Dec. 23, 1975; 89 Stat. 1025) 


H.R. 8151 .. Pub. Law 94-179 

An act to authorize the President of the 
United States to present In the name of 
Congress, a medal to Brigadier General 
Charles E. Yeager 
(Dec. 23. 1975; 89 Stat 1034) 

H.R. 8674 _ Pub. Law 94-168 

Metric Conversion Act of 1975 
(Dec. 23, 1975; 89 Stat. 1007) 

H.R. 8773 ___ Pub. Law 94-165 

Department of the Interior and Related 
Agencies Appropriation Act, 1976 
(Dec. 23, 1975; 89 Stat. 977) 

H.R. 9924 .. Pub. Law 94-167 

An act to direct the National Commission 
on the Observance of International 
Women’s Year, 1975, to organize and 
convene a National Women’s Confer¬ 
ence, and for other purposes 
(Dec. 23. 1975; 89 Stat. 1003) 

H.R. 9968 ___ Pub. Law 94-164 

Revenue Adjustment Act of 1975 
(Dec. 23. 1975; 89 Stat. 970) 

H.R. 10355 .-. Pub. Law 94-169 

Veterans and Survivors Pension Interim 
Adjustment Act of 1975 
(Dec. 23, 1975; 89 Stat. 1013) 


S. 313. —___„ Pub. Law 94-174 

An act to authorize an exchange of lands 
for an entrance road at Guadalupe 
Mountains National Park. Texas, and for 
other purposes 

(Dec. 23, 1975; 89 Stat. 1029) 

S. 848. .. Pub. Law 94-173 

An act to amend section 2 of the Na¬ 
tional Housing Act to increase the maxi¬ 
mum loan amounts for the purchase of 
mobile homes 

(Dec. 23. 1975; 89 Stat. 1027) 

S. 1922 .. Pub. Law 94-175 

An act to amend the Act of July 7, 1970 
(84 Stat 409) to authorize appropria¬ 
tions to the Secretary of the Interior 
without reference to the agencies 
involved 

(Dec. 23. 1975; 89 Stat. 1030) 

S. 2757 .... Pub. Law 94-176 

An act to extend until April 30, 1976, the 
authority of the National Commission 
for the Review of Federal and State Laws 
Relating to Wiretapping and Electronic 
Surveillance 

(Dec. 23. 1975; 89 Stat. 1031) 

H.R. 8122 ... . ...... Pub. Law94-180 

Public Works for Water and Power De¬ 
velopment and Energy Research Appro* 
priation Act. 1976 
(Dec. 26. 1975; 89 Stat. 1035) 


xill 
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rules and regulations 


This section of the FEDERAL REGISTER contains regulatory documents having general applicability and legal effect most of which ate 
Keyed to and codified In the Code of Federal Regulations, which is published under 50 titles pursuant to 44 U SX. 1510. 

The Code of Federal Regulations is told by the Superintendent of Documents. Prices of new books are listed In the first FEOERAL 
REGISTER issue of each month. 


Title 41—Public Contracts and Property 
Management 

CHAPTER I—FEOERAL PROCUREMENT 
REGULATIONS 

|FPR Amendment 161) 

PART 1-1—GENERAL 
Preference for U.S. Rag Air Carriers 

This amendment of the Federal Pro¬ 
curement Regulations revises 5 1-1.323, 
Preference for U.8. Flag Air Carriers. 
The changes reflect the requirements of 
Pub. L. 03-623 of January 3. 1975. This 
Act requires the Comptroller General of 
the United States to disallow payments 
to contractors tliat use non-U.S. flag air 
carriers; i.e„ noncertlflcated air carriers 
when such use Is not satisfactorily 
proven. To comply with the Act, the con¬ 
tract clause prescribed by the FPR now 
includes a certification which is to be 
executed by contractors when a non-US. 
flog air carrier is employed. In addition, 
the criteria prescribed by the General 
Accounting Office regarding the avall- 
bility of U.S. flag air carriers have been 
included in the amendment. 

The table of contents for Port 1-1 Is 
revised to add new entries as follows: 

Sec. 

1-1.323-3 Availability or unavailability of 
certificated air carrier. 

1-1323-4 Disallowance of expenditures 
1-1.323-5 Air freight forwarder*. 

Subpart 1-1.3—General Policies 

Section 1-1.323 is revised to read as 
fallows: 

§ 1-1.323 Prefer, nn for I .S. Hug Air 
Carrier*. 

§ 1-1.323-1 Policy. 

The policy of the United States re¬ 
garding the use of air carriers Is stated 
In the International Air Transportation 
Pair Competitive Practices Act of 1974 
• Pub. L. 93-623, January 3. 1975). The 
Act amended Title XI of the Federal 
Aviation Act of 1958 *49 U.S.C. 1501 et 
seq.) and requires all Federal agencies. 
Government contractors and subcon¬ 
tractors to use U.S flag air carriers for 
international air transportation of per¬ 
sonnel (and their personal effects) or 
property to the extent service by such 
carriers is available. As used in this sec¬ 
tion the term “U.S. Flag Air Carrier" 
means a carrier holding a certificate un¬ 
der section 401 of the Act. (49 U.S.C. 
1371). 

8 1-1.323-2 ClauM*. 

The contract clause prescribed by this 
section shall be included in (1) invita¬ 
tions for bids, <2) requests for proposals, 
and (3) contracts (including contracts 
resulting from unsolicited proposals) 


whenever it is possible thAt international 
air transportation of personnel (and 
their personal effects) or property will 
be required In the performance of the 
contract. The requirements of this sec¬ 
tion do not apply to small purchases 
made In accordance with Subpart 1-3.6. 

Preference tor U.S. Flag Air Carriers 

(a) Pub. L. 93-623 requires that all 
Federal agencies and Government con¬ 
tractors and subcontractors will use UB. 
flag air carriers for international air 
transportation of personnel ‘and their 
personal effects) or property to the ex¬ 
tent service by such carriers is available. 
It further provides that the Comptroller 
General of the United 8tatcs shall dis¬ 
allow any expenditure from appropriated 
funds for international air transporta¬ 
tion on other than a U S. flag air carrier 
in the absence of satisfactory proof of 
the necessity therefor. 

(b> The contractor agrees to utilize 
U.8. flag air carriers for international air 
transportation of personnel (and their 
personal effects) or property to the ex¬ 
tent service by such carriers is available. 

(c) In the event that the contractor 
selects a carrier other than a U.S. flag 
air carrier for international air trans¬ 
portation. he will include a certification 
on vouchers involving such transporta¬ 
tion which is essentially as follow's : 

Ccr.TxncATiox or Unavailability or UJ&. Pi.ac 
A m Cajlrifbm 

I hereby certify that transportation service 
for personnel (and their personal effects) or 
property by certificated air carrier was un¬ 
available for the fohowlng reasons: » (state 
reasons ). 

(d) The terms used in this clause have 
the following meanings: 

(1) “International air transportation" 
means transportation of persons (and 
their personal effects! or property by air 
between a place in the United States and 
n place outside thereof or between two 
places both of which are outside the 
United States. 

(2) "U.S. flag air carrier" means one 
of a class of air carriers holding a certifi¬ 
cate of public convenience and necessity 
issued by the Civil Aeronautics Board, 
approved by the President, authorizing 
operations between the United States 
and or Its territories and one or more 
foreign countries. 

(3) The term "United States" includes 
the fifty states, Commonwealth of Puerto 
Rico, possessions of the United States, 
and the District of Columbia. 


»8co Federal Procurement Regulations (41 
CFR 1-1323-3) or taction 1-336.2 of the 
Armed Services Procurement Regulation, at 
applicable 


<e> The contractor shall include the 
substance of this clause. Including this 
paragarph <e), in each subcontract or 
purchase hereunder which may involve 
international air transportation. 

8 1-1.323-3 Avuilnbility or unavail¬ 
ability of certificated air carrier. 

Expenditures for sendee furnished by a 
noncertlflcated air carrier generally will 
be allowed only when service by a certifi¬ 
cated air carrier or carriers is "unavail¬ 
able" as indicated by the June 17. 1975, 
Comptroller General’s memorandum 
<B-138942) entitled "Guidelines for Im¬ 
plementation of Section 5 of the Inter¬ 
national Air Transportation Pair Com¬ 
petitive Practices Act of 1974." The 
criteria contained in the memorandum 
arc reproduced in this section. 

ia) Passenger or freight service by a 
certificated air carrier is considered 
"available" even though: 

(1) Comparable or a different kind of 
service by a noncertlflcated air carrier 
costs less, or 

(2) Service by a noncertlflcated air 
carrier can be paid for in excess foreign 
currency, or 

(3) Service by a noncertiflcated air 
carrier is preferred by the agency or 
traveler needing air transportation, or 

(4) Service by a noncertiflcated air 
carrier is more convenient for the agency 
or traveler needing air transportation. 

(b) Passenger service by a certificated 
air carrier will be considered to be "un¬ 
available": 

<1> When the traveler, while en route, 
has to wait 6 hours or more to transfer 
to a certificated air carrier to proceed to 
the intended destination, or 

(2) when any flight by a certificated 
air canlcr is interrupted by a stop antici¬ 
pated to be 6 hours or more for refueling, 
reloading, repairs, etc., and no other 
flight by a certificated air carrier Is avail¬ 
able during the 6 hour period, or 

‘3) when by itself or in combination 
with other certificated or noncertlflcated 
air carriers (if certificated air carriers 
are "unavailable") it takes 12 or more 
hours longer from the original airport to 
the destination airport to accomplish the 
agency’s mission than would service by 
a noncertiflcated air carrier or carriers. 

§ 1—1.323—1 bUalloWMnco of expendi- 
lure*. 

The Act and the Comptroller General's 
memorandum provide that he will dis¬ 
allow any expenditures for commercial 
foreign air transportation on noncertlfl- 
cated air carriers unless there is included 
in the appropriate voucher a Justification 
explaining why service by certificated air 
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carriers was “unavailable/’ The Justifi¬ 
cation requirement is satisfied by the 
contractor’s use of the certification con¬ 
tained In the contract clause which is 
prescribed by $ 1-1.323-2. 

§ 1—1.323—5 Air freight for* artier*. 

(a) International air freight forward¬ 
ers, as defined in 14 CFR 297.1(c) and 
297.2 (1974) that are engaged in foreign 
air transportation (49 U S.C. 1301(21) 
(c) (1970)), may be used for Govern¬ 
ment-financed movements of property. 
The rule stated in f 1-1.323-3 also ap¬ 
plies to the use of underlying air carriers 
by international air freight forwarders 
engaged in such foreign air transporta¬ 
tion. 

(b) In order that bills submitted by 
international air freight forwarders en¬ 
gaged In international air transportation 
may be paid upon presentation, such car¬ 
riers shall submit with their bills a copy 
of the airway bill or manifest showing the 
underlying air carriers utilized with such 
justification certifications as they may 
have for the use of underlying noncertif- 
icated air carriers. Use of the prescribed 
certification satisfies the Justification re¬ 
quirement. 

(Sec. 20S(O). 63 Btat. 390; 40 DSC. 480(c)) 

Effective date: The regulation trans¬ 
mitted by this amendment is effective 
February 28, 1976, but may be observed 
earlier. 

(It U hereby certified that the economic and 
inflationary impacts of this proposed regula¬ 
tion have been carefully evaluated In accord¬ 
ance wltb Executive Order 11821.) 

Dated: December 5, 1975. 

Jack Eckead, 

Administrator of General Service. 

(m Doc.75-34822 Piled 12-30-75:8:46 am) 


IFTR Arndt. 150] 

PART 1-1—GENERAL 

PART 1-4—SPECIAL TYPES AND 
METHODS OF PROCUREMENT 

Public Utility Service* 

This amendment of the Federal Pro¬ 
curement Regulations changes 91 1-1.317 
and 1-4.410-5. The amendment partially 
implements Recommendation D-18 of the 
Commission on Government Procure¬ 
ment The recommendation encourages 
procuring activities to purchase supplies 
or services from public utilities by ac¬ 
cepting commercial forms and provisions 
that are used by utilities in sales to in¬ 
dustry and the general public. Both the 
recommendation and the executive 
branch position on the recommendation 
appreciated, however, that the best in¬ 
terests of the Government and the re¬ 
quirements of law must be recognized. 
Accordingly, the recommendation is be¬ 
ing Implemented, consistent with those 
limitations. Insofar as possible. In this 
connection, several contract clause re¬ 
quirements have been modified for utility 
contracts. The Certificate of Independent 
Price Determination is no longer required 
where rates are set by law or regulation, 


RULES AND REGULATIONS 

and the Disputes clause is made inap¬ 
plicable where disputes are subject to the 
jurisdiction of a Federal, 8tate, or other 
appropriate regulatory body. Also, the 
limited applicability of several other 
clauses has been more clearly indicated. 
Further procedures are under develop¬ 
ment which will be issued at a later date 
that will complete the implementation 
of the recommendation. 

Subpart 1-1.3—General Policies 

8ectton 1-1.317 is amended to change 
paragraph (a), as follows: 

g 1—1.317 NonrolloMvc bids and pro¬ 
posal*. 

(a) In order to promote full and free 
competition for Government contracts, 
the certification prescribed by this sec¬ 
tion shall be Included in all (1) invita¬ 
tions for bids and (2) requests for pro¬ 
posals or quotations. Exceptions to this 
requirement include the following: 
8mall purchases in accordance with 
Subpart 1-3.6, requests for technical pro¬ 
posals In connection with two-step 
formal advertising involving firm fixed- 
price contracts and fixed-price contracts 
with escalation, and contracts for utility 
services where rates are set by law or 
regulation. 

• • • • • 
Subpart 1-4.4—Public Utilities 

Section 1-4.410-5 Is revised, as fol¬ 
lows: 

§ l—f.410—5 Uniform clause* for ullility 
service contract*. 

The commercial forms and provisions 
used by utility companies shall be used 
by agencies in procuring utility services 
required for their programs in accord¬ 
ance with the procedures prescribed in 
this subp&rt. However, all utility service 
contracts shall Include the clauses pre¬ 
scribed by this section in the manner in¬ 
dicated. The clauses classified as “man¬ 
datory” shall be included in all con¬ 
tracts. Clauses which are classified 
“when applicable” shall be included In 
accordance with the individual require¬ 
ments for the use of those clauses. 

(a) Clauses that are mandatory. 

(1) Definitions. (See 9 1-7.102-1). 

(2) Examination of records by Comp- 
trollcr General. (See 9 1-7.103-3). 

(3) Equal opportunity. <Sec 9 1-12.803- 

2 ). 

(4) Certification of nonscyrcgated fa¬ 
cilities. (See I 1-12.803-10.) 

(5) Officials not to benefit. i8ee 9 1-7.- 
102-17). 

*(6) Covenant against contingent fees. 
(Seel 1-1.503). 

(7) Convict labor. iSee 9 1-12.204). 

(8) Contract work hours and Safety 
Standards Act—overtime compensation . 
iSee 9 1-12.303). 

(9) Disputes. 

Disputes 

Insert the clause prescribed In 11-7.- 
102-12, and In negotiated contracts add 
a paragraph (c). as follows: 

(o) Tht provisions of (s) above shall not 
apply to disputes which or* subject to the 
Jurisdiction of a Federal, State, or other ap¬ 


propriate regulatory body. The provisions 
of (a) above shall also be subject to the re¬ 
quirements of the law with reaped to the 
rendering of utility service* and the collec¬ 
tion of regulated rates. 

(10) Conflicts. 

Coxrucrs 

To the extent of any Inconsistency between 
the provisions of this contract and any 
schedule, rider, or exhibit Incorporated In 
this contract by reference or other Ire, or 
any of the Contractor's rules and regulations, 
the provisions of this contract shall control. 

(U) Listing of employment openings. 
(Qee 9 1-12.1102-2). 

(12) Payment of interest on Contrac¬ 
tors' claims. (See 9 1-1.322). 

(13) Utilization of Minority Business 
Enterprises. (See 5 l-1.1310-2(»)). 

(14) Utilization of Small Business 
Concerns. (See 9 1-1.710-3(a)). 

(15) Utilization of Labor Surplus Area 
Concerns. (See 9 1-1.805-3(a)). 

(16) Employment of the handicapped. 
(See 9 1-12.1304-1). 

(17) Clean air and water. (See 9 1- 
1 2302-2). 

(b) Clauses to be used when applicable. 
The following clauses shall be used when 
applicable: 

(1) Gratuities. The following clause 
should be used when the contract Is for 
utility services to be used wholly or partly 
by one or more Installations of tho 
Armed Services. 

Om ot iin 

(a) The Government may. by written 
notice to the Contractor, terminate the 
right of the Contractor to proceed under this 
contract tf It is found, after notice and hear¬ 
ing, by the Head of the agency or his duly 
authorized representative, that gratuities 
(In the form of entertainment, gifts, or 
otherwise) were offered or given by the Con¬ 
tractor. or any agent or representative of the 
Contractor, to any officer or employee of the 
Government with a view toward securing a 
contract or securing favorable treatment 
with respect to the awarding or amending, 
or the making of any determinations with 
respect to the performing of such oontract: 
provided, That the existence of the fad* 
upon which the Head of the agency or hU 
duly authorized representative make* such 
findings shall be In Issue and may be re¬ 
viewed In any competent court. 

(b) In tho event this contract Is ter¬ 
minated as provided In paragraph (a) hereof, 
the Government shall be entitled (1) to 
pursue the same remedies against the Con¬ 
tractor as It could pursue In the event of a 
breach of the contract by the Contractor, 
and (U) as a penalty In addition to any 
other damage* to which it may be entitled 
by law. to exemplary damage* In an amount 
(as determined by the Head of tho agency 
or his duly authorized representative) which 
shall be not less than three nor more than 
ten time* the costa incurred by tho Con¬ 
tractor In providing any such gratuities to 
any such officer or employee. 

(0) The rights and remedies of the Gov¬ 
ernment provided in this clause shall not be 
exclusive and are in addition to any other 
rights snd remedies provided by law or under 
this contract. 

(2) Parties of interest. 

Past ns or Ixtzxjwt 

This oontract shall be binding upon and 
Inure to tho benefit of the succeeeors, legal 


KDERAt REGISTER, VOl 40, NO. 251 —WEDNESDAY, DECEMBER 31, 197$ 




RULES AND REGULATIONS 


60021 


representative*, and assignees of the respec¬ 
tive parties hereto. 

(3) Privacy Act . (See S 1-1.327-5(e>). 

<4> Minority Business Enterprises 
Subcontracting Program. (See f 1- 
1.1310-2(b)). 

(5) Small Business Subcontracting 
Program . (Sec § l-1.7l0-3(b)). 

\6> Labor Surplus Area Subcontract¬ 
ing Program . (See 1 1-1.805-3<b>). 

(7) Cost accounting standards. Insert 
the two notices prescribed bj 11-3.1203 
(a>(3) and (h)(2) in negotiated solici¬ 
tations under the conditions contained 
in Subpart 1-3.12. Incorporate the con¬ 
tract clause set forth In 11-3.1204 in 
negotiated contracts under the condi¬ 
tions containec in Subpart 1-3.12. Note 
that as provided in I 1-3.1203. the notice 
and clause shall not be used when the 
price is set by law or regulation. 

(c) G8A has included the uniform 
mandatory clauses listed In paragraph 
(a) of this section in Its GSA Form 1655, 
Supplemental Provisions (Utility Service 
Contract). Upon request, GSA will fur¬ 
nish a copy of this form to any agency 
for its guidance, use, or reproduction as 
an agency form. 

(flee. 205(c) 63 8tat. 300; 40 CSC. 486< c )) 

Effective date . This amendment Is ef¬ 
fective February 28, 1076, but may be 
observed earlier. 

Dated: December 16,1075. 

(It H hereby certified that the economic 
and inflationary Impact* of this regulation 
have been carefully evaluated In accord¬ 
ance with Executive Order 11821.) 

Jack Eckerd. 

Administrator of General Services . 

|FR Doc 75-34820 Filed 12-30-75:8:45 am] 


[FPR Amendment 1601 

PROCUREMENT 
Cost Accounting Standards 

This amendment of the Federal Pro¬ 
curement Regulations provides adminis¬ 
trative guidance to implement the Cost 
Accounting Standards contract clause in 
Subpart 1-3.12. The amendment pro¬ 
vides guidelines for the administration 
of (1) noncompliance Issues for cost 
accounting standards and disclosed 
accounting practices. (2) equitable ad¬ 
justments for new cost accounting stand¬ 
ards, and (3) voluntary changes in ac¬ 
counting practices. An additional notice 
for solicitations and on additional con¬ 
tract clause entitled M Administration of 
Cost Accounting Standards” are added. 
Portions of Parts 1-4 and 1-7 affected by 
the changes are also amended. Unless 
exempted in the FPR. these guidelines 
apply to both negotiated national defense 
and negotiated nondcfen.se contract and 
subcontracts. 

PART 1—3—PROCUREMENT BY 
NEGOTIATION 

The table of contents for Part 1-3 is 
amended to revise the entries for || 1-3.- 
1204, 1-3.1208. and 1-3.1212—1-3.1219. 
and to add new entries, as follows: 


Sea. 


1-3.1209-1 

Materiality. 

1-3.1204 

Contract clause*. 

1-3.1204—1 

Coat accounting standards. 

1-3.1204-2 

Administration of cost account¬ 
ing standards. 

1-3.1208 

Contract administration for 
CA8B matters by agencies 
other than DOD. 

1-3.1212 

Administration of noncomptt- 
ance Issues. 

1-3.1213 

Administration of equitable ad¬ 
justments for new cost ac¬ 
counting standard*. 

1-3.1214 

Administration of voluntary 
changes. 

1-3.1215 

(Reserved 1 

1-3.1216 

1 Reserved j 

1-3.1217 

(Reserved) 

1-3.1218 

(Reserved) 

1-3.1210 

| Reserved | 

1-3.1220-8 

Accounting for costs of com¬ 
pensated personal aboence. 

1-3.1220-0 

Depredation of tangible capital 


Acthowtt: 40 UB.C. 486(c). 

Subpart 1-3.12—Cost Accounting 
Standards 

1. Section 1-3.1201-1 is added, as 
follows: 

§ 1-3.1202-1 Materiality. 

Materiality shall be considered in the 
application of regulations and standards 
of the Cost Accounting Standards Board 
The criteria set forth In this 1 1-3.1202-1 
shall be used. 

(a) In promulgating its rules and regu¬ 
lations, the Board mode the following 
comment: 

Materiality. The Board notes that many 
commentators urged that a concept of ma¬ 
teriality be Incorporated in the Board * regu¬ 
lation*. to the end that minimal or. 
Insignificant modification* of or failure* to 
use disclosed ooet accounting practices would 
not be subject to price adjustment. 

The Board agrees that the administration 
of Its rules, regulations, and Coat Accounting 
Standards should be reasonable and not seek 
to deal with Insignificant amount* of cost. 
Since this rule of common aexute to already 
practiced by the Government, the Board does 
not believe that there U any need to stumpt 
to formulate And state an acceptable concept 
Of materiality applicable to all Board rules, 
regulations and standard*, although the 
Board might consider doing so If subsequent 
event* Indicate the necessity therefor. The 
Board does recognise that in particular 
standard* a "materiality*' statement may be 
useful, and tr. such cases, it will Include one. 
See for example the addition at 1402 50(e). 
(of 4 CKR.) (37 FK 4141. February 20. 1072.) 

In the Cost Accounting Standards Board 
Statement of Operating Policies. Proce¬ 
dures, and Objectives, the following 
statement of the Board s objective in 
regard to materiality was promulgated: 

Materiality. The Board believes that the 
administration of its rules, regulation*, and 
Cost Accounting Standard* should be reason¬ 
able and not seek to deal with Insignificant 
amounts of cost. Although this rule of com¬ 
mon sense Is already practiced by the Gov¬ 
ernment. the Board recognize* that. In par¬ 
ticular standards, a specific "materiality- 
statement may be useful; and. In such case*. 
It win Include one. 

The Board expects that in implementing its 
promulgations. It I* appropriate to con¬ 
sider the following criteria In determining 


whether a transaction or a decision about 
an accounting practice is material In the 
context of any Board issuance: 

1. The absolute dollar amount involved . 
The larger the dollar amount, the more likely 
tt Is that a decision Involving it will be 
material. 

X The amount of total contract cost com¬ 
pare I xcith the amount under consideration. 
The larger the portion of the total contract 
cost which Is represented by the Item or 
the decision under consideration, the more 
likely It Is to be material. 

3. The relationship between a cost item and 
a coat objective . Decisions about direct cost 
Items, especially if the amount* are them¬ 
selves part of a base for distribution of in¬ 
direct cost, will normally be more material 
than like decisions about Indirect coat*. 

4. The impact on Government funding. 
Decisions about accounting treatment will 
be more materia! If they influence the dis¬ 
tribution of costs between Government and 
non-Government cost objectives than if all 
cost objectives have Government financial 
support. 

5. The relationship to price. When contract 
pricing Is based upon estimated cost, deci¬ 
sions about cost accounting treatment Lx 
estimate* are more material than comparable 
decisions about treatment of actual coat*. 
When contract pricing is based on actual 
costs, decisions about accounting treatment 
for actual costs ore more material than com¬ 
parable decisions about estimates. 

6. The cumulative effect of individually 
immaterial items . It U appropriate to con¬ 
sider whether individual variances (a) tend 
to offset one another, or (b) tend to be in the 
same direction and hence to accumulate 
into a material amount. 

These criteria should be connidered to¬ 
gether; no one criterion Is wholly determina¬ 
tive of Immateriality. In particular stand¬ 
ards the Board will give consideration to 
defining materiality In specific dollar 
amount* and/or specific percentages of Im¬ 
pact on operations covered by the entire 
Standard or any provision thereof whenever 
it appears feasible and desirable to do so." 
(38 FR 6122 and 0123. March 0. 1073.) 

(b) The cost of administrative processing 
of the price adjustment modification shall 
be considered. If the cost to process exceeds 
the amount to be recovered. It Is leas likely 
the Amount will be material. 

2. Section 1-3.1303 is changed to amend 
paragraph (a), revise paragraph (g), 
and add a new paragraph (1). as follows: 

§ 1—3.1203 — Applicability of co*t ac¬ 
counting slaiMlards and prime con¬ 
tractor diwlcKurc statement(»). 

(a) Solicitation notices . • • • 

(1) National defense contracts . The 
notice entitled Disclosure Statement — 
Cost Accounting Practices and Certifica¬ 
tion set forth In f l-3.1203(a> (3>. the 
notice entitled Co$f Accounting Stand¬ 
ards—Exemption for Contracts of 
$500.000 or Less — Certification set forth 
in f 1-3.1203<h> (2>, and the notice en¬ 
titled Additional Cost Accounting Stand¬ 
ards Applicable to Existing Contracts — 
Certification set forth In * 1-3 1203(1) (2) 
shall be inserted In all solicitations which 
are likely to result In a negotiated con¬ 
tract exceeding $100,000, except when: 


(g> Amendment of disclosure state - 
mentis >. Amendments of a Disclosure 
Statement after contract award shall be 
processed In accordance with 4 CFR 
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351.120 and {{ l-3.1205<d> and 1-3.1207 
of these regulations. 

• • • • • 

41) Effect of proposed atcord on exist¬ 
ing contracts and subcontracts contain- 
tng the Cost Accounting Standards 
clause . 

(1) In addition to compliance with all 
cost accounting standards in effect on the 
date of award of a contract or if the con¬ 
tractor has submitted cost or pricing 
data, on the date of Anal agreement on 
price as shown on the contractor’s signed 
certificate of current cost or pricing data, 
paragraph (a) (3) of the Cost Accounting 
Standards clause (ft 1-3.1204-1) requires 
that a contractor comply with any cost 
accounting standard which thereafter 
becomes applicable to any other of his 
contracts or subcontracts. The applica¬ 
bility of the additional standard(s) to an 
existing contract or subcontract is pro¬ 
spectively from the date of applicability 
to any other contract or subcontract. 
Thus, if an additional standard is pro¬ 
mulgated by the CASH with an effective 
date after award of the existing contract, 
it would not become applicable to that 
contract until the contractor was 
awarded a new contract or subcontract 
to wliich the additional standard is appli¬ 
cable. This provision operates so that at 
any given time a contractor is complying 
with identical cost accounting standards 
under all of his contracts and subcon¬ 
tracts subject to the clause. 

(2) Third notice for solicitations. The 
following notice will be inserted (as well 
as the notice in paragraph (h) (2) of this 
section) in all solicitations that contain 
the notice entitled Disclosure State¬ 
ment—Cost Accounting Practices and 
Certifications as required by paragraph 
(a) (3) of this section: 

Additional Cost Accounting Stand¬ 
ards Applicable to Existing Con¬ 
tracts—Certification 

(a) Corn accounting standard* will be ap¬ 
plicable and effective a* promulgated by the 
Cost Accounting Standard* Board to any 
award as provided In the Federal Procure¬ 
ment Regulations Subpart 1-3.12. IT the of¬ 
feror presently has contracts or subcontracts 
containing the Cost Accounting Standards 
clause, a new standard becomes applicable to 
such existing contracts prospectively when a 
new contract or subcontract containing such 
clause is awarded on or after the effective 
date of such new standard. Such new stand¬ 
ard may require a change In the offeror’s es¬ 
tablished cost accounting practices, whether 
or not disclosed. The offeror shall specify by 
an appropriate entry below, the effect on hi* 
coat accounting practice. 

(b) The offeror hereby certifies that an 
award under this solicitation | ) would, ( | 
would not. In accordance with paragraph 
(a)(3) of the Cost Accounting Standards 
clause require a change In his established 
cost accounting practices affecting existing 
contracts and subcontracts. 

Note: IX the offeror has checked “would** 
above, and is awarded the contemplated con¬ 
tract. he will also be required to comply with 
the clause entitled Administration of Cost 
Accounting Standards. 

(Rod of notice| 

3. Section 1-3.1204 is revised to change 
the caption of the section, to designate 


the present contract clause (ft 1-3.1204) 
as ft 1-3.1204-1 (without change), and to 
add a new contract clause as ft *-3.1204-2, 
as follows: 

$1—3.1201 Contract clauses. 

The clauses set forth in ft ft 1-3.1204-1 
and 1-3.1204-2 shall be Inserted in all 
negotiated contracts exceeding $100,000 
unless the procurement is exempted un¬ 
der I 1-3.1203(a) (1). (2),or (h)(1). 

$ 1—3.1201—1 (!o*t accounting Miml* 

ardfu 

Cost Accounting Standards 


$ 1—3.1201—2 AdmintMration of coM ac¬ 
counting Mnndank 

Ad min is i hat ion or Coot Accounting 
Stand aim 

For the purpose of administering Coat 
Accounting Standards requirement* under 
this contract, the Contractor aboil: 

<a) Submit to the cognisant contracting 
officer a description of the accounting change 
and the general dollar magnitude of the 
change to reflect the aum of all Increase* 
and the aum of all decreaaea for all contract* 
containing the Coat Accounting Standard* 
clause: 

(1) For any change In coat accounting 
practloea required to comply with a new Coat 
Accounting Standard In accordance with 
paragraph* (a)(3) and (a)(4)(A) of the 
clause of thU contract entitled “Cost Ac¬ 
counting Standards’* within 60 days (or such 
other date a* may be mutually agreed to) 
after award of a contract requiring such 
change: 

(2) For any change to cost accounting 
practice* proposed in accordance with para¬ 
graph (a)(4)(B) of the clause of this con¬ 
tract entitled “Cost Accounting Standards’* 
not leas than 60 days (or such other date 
a* may bo mutually agreed to) prior to the 
effective date of the proposed change: or 

(3) For any failure to comply with an 
applicable Cost Accounting Standard or to 
follow a disclosed practice as contemplated 
by paragraph (a)(6) of the clause of this 
contract entitled “Cost Accounting Stand¬ 
ards’* within 60 days (or such other date as 
may be mutually agreed to) after the date of 
agreement of such noncompllance by the 
Contractor. 

(b) Submit a cost Impact proposal In the 
form and manner specified by the cognisant 
contracting officer within 00 days (or such 
other date as may be mutually agreed to) 
after the date of determination of the ade¬ 
quacy and compliance of a change sub¬ 
mitted purnuant to (a) (1), (2). or (3) above. 

(c) Agree to appropriate contract and sub¬ 
contract amendments to reflect adjustments 
established in accordance with paragraphs 
(a) (4) and (a) (6) of the clause of this con¬ 
tract entitled **Oo*t Accounting Standards.** 

(d) Include the substance of this clause 
In all negotiated subcontracts containing the 
clause entitled “Cost Accounting Standards.** 
In addition, include a provision In these 
subcontracts which will require such sub¬ 
contractor*. within thirty (30) days after 
receipt of sward, to submit the following 
Information to the contracting officer cog¬ 
nizant of the subcontractor’s facility: 

(1) Subcontractor** name and subcontract 
number: 

(2) Dollar amount and date of award: 

(3) Name of Contractor making the award; 

and 

(4) A statement os to whether the sub¬ 
contractor has mode or proposes to make 
any changea to accounting practices that 
affect prime contracts or subcontract* con¬ 


taining the Cost Accounting Standards 
clause, unless such changea have already 
been reported. If award of the subcontract 
result* in making a Cost Accounting Stand- 
Ard(s) effective for the first time this shall 
also be reported. 

(e) In the event an adjustment Is required 
to be made to any’ subcontract hereunder, 
notify the cognizant contracting officer in 
writing of such adjustment and agree to an 
adjustment In the price or estimated cost 
and fee of this contract, as appropriate, baaed 
upon the adjustment established tinder the 
su boon tract. Such notice shall be given with¬ 
in 30 days after receipt of the proposed sub¬ 
contract adjustment, and oh all include a 
propanol for adjustment to such higher tier 
subcontract or prime contract, as appro¬ 
priate. 

(f) When the Coat Accounting Standard* 
clause and this clause are Included In sub¬ 
contracts, the term “contracting officer’* shall 
be suitably altered to Identify the purchaser. 

I End of clause) 

4. Section 1-3.1205 Is amended to re¬ 
vise paragraphs <b> and (c). and to add 
a new paragraph (d), as follows: 

• e e e e 

g 1—3.1205 Review of prime contractor 

1 >i«rloM»rc Statement*. 

(b) Determination of adequacy. The 
cognizant contract auditor shall per¬ 
form an Initial review of a Disclosure 
Statement to ascertain whether it ade¬ 
quately describes the offeror's cost ac¬ 
counting practices. In order to be 
deemed adequate, the Disclosure State¬ 
ment must be current, accurate, and 
complete. Upon completion of this initial 
review the results shall be reported to 
the cognizant contracting officer. When 
the cognizant contracting officer deter¬ 
mines that adequate disclosure has not 
been made, he shall Identify the areas 
of inadequacy and request a revised 
Disclosure Statement from the offeror 
and so advise the auditor and the pro¬ 
curement contracting officer. When the 
cognizant contracting officer determines 
that the Disclosure Statement is ade¬ 
quate. he shall notify the offeror in writ¬ 
ing and send a copy to the auditor and 
the procurement contracting officer. 
Notification of adequacy or inadequacy 
shall normally be made within 30 days 
after receipt of a Disclosure Statement 
by the cognizant contracting officer. In 
addition, the notice shall state that a 
disclosed practice shall not, by virtue of 
such disclosure, be deemed to be a 
proper, approved, or agreed to practice 
for pricing proposals or accumulating 
and reporting contract performance cost 
data. The contact may be awarded when 
it Is determined that an adequate dis¬ 
closure has been made (see ft 1-3.1203 
(b>). 

(c) De'cnni nation of compliance 
Subsequent to the issuance of the above 
notification, a more detailed review of 
the Disclosure Statement shall be made 
by the auditor to ascertain whether the 
disclosed practices are In compliance 
with Part 1-15 or ASPR Section XV, as 
applicable, and the Cost Accounting 
Standards. The auditor shall advise the 
cognizant contracting officer of his find¬ 
ings. The cognizant contracting officer 
shall take action regarding noncoinpli- 
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once with Cost Accounting Standards In 
accordance with I 1-3.1212. A revised 
Disclosure Statement may be required. 
In Addition, adjustment of the prime 
contract price or cost allowance in ac¬ 
cordance with 8 1-3.1207(b) may be re¬ 
quired. Non compliance with Part 1-15 
or Section XV shall be processed sep¬ 
arately In accordance with normal ad¬ 
ministrative practices. 

fd) Review of changed practices. (1) 
When a change to disclosed practices is 
proposed or required, a description of the 
changed practices shall be distributed in 
accordance with 9 l-3.1203<c>. The cog¬ 
nizant contract auditor shall review the 
changed practices for adequacy and 
compliance (as defined in <b> and <c> of 
this section) concurrently. Upon comple¬ 
tion of the review, the results shall be 
reported to the cognizant contracting of¬ 
ficer. When the cognizant contracting of¬ 
ficer determines that the changed prac¬ 
tices ore adequate and In compliance, he 
shall so notify the contractor and send a 
copy of the notification to the auditor. 

(2) When the cognizant contracting 
officer determines that the description of 
the changed practices is not adequate, 
or the changed practices are not in com¬ 
pliance, he shall Identify the deficiencies 
and so notify the contractor and send a 
copy of the notification to the auditor. 
This notice shall require the contractor 
to advise the cognizant contracting offi¬ 
cer and the auditor of the corrective ac¬ 
tion taken or to be taken. Resubmission 
of the changed practices will be required. 
If the contractor has submitted an ade¬ 
quate description of the changed prac¬ 
tices but these practices are determined 
to be in noncompliance and the contrac¬ 
tor docs not agree the cognizant con¬ 
tracting officer shall Issue an adequacy 
determination with the stipulation that 
if those changed practices are imple¬ 
mented for the purpose of pricing or cost¬ 
ing Government contracts, the contrac¬ 
tor shall be considered in noncompliance 
and the cognizant contracting officer 
shall take action In accordance with 
9 1-3.1212. 

«3) When a change to established, but 
not disclosed, practices is proposed or re¬ 
quired. it shall be processed In accord¬ 
ance with paragraph «t) <1> and (2) of 
this section except that no submission 
is required to be made to the Cost Ac¬ 
counting Standards Board. 

5. Section 1-3.1207 is amended to re¬ 
vise paragraphs (a) . <c> and to add para¬ 
graph (c)(3). as follows: 

^ 1-3.1207 Contract price Adjustment*. 

(a) Modification to Disclosure State¬ 
ments or established practices . Para¬ 
graph (a)(4) of the Cost Accounting 
Standards clause <8 1-3.1204-1) provides 
for adjustment of the contract price un¬ 
der certain circumstances. The cognizant 
contracting officer is responsible for ob¬ 
taining the contractor's cost Impact pro- 
posal and for the conduct of all negotia¬ 
tions of such adjustments to all 
Government prime contracts. 


(c> Conduct of negotiations of defense 
and nondefense contracts and execution 
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of supplemental agreements . The cog¬ 
nizant contracting officer shall require 
the contractor to include in the cost im¬ 
pact proposal, proposals for adjustment 
to subcontracts containing the Cost Ac¬ 
counting Standards clause. Negotiations 
pursuant to paragraphs (a) and <b) of 
this section shall be conducted on behalf 
of all Government agencies Including, but 
not limited to. DOD. NASA. ERDA. and 
GSA. As part of these negotatlons the 
cognizant contracting officer shall also 
determine the effect of the change in ac¬ 
counting practices on each subcontract 
being performed by the contractor and 
containing the Cost Accounting Stand¬ 
ards clause. The cognizant contracting 
officer shall invite purchasing officers to 
participate in negotiations of adjust¬ 
ments when the price of any of their 
contracts will be increased or decreased 
by $10,000 or more. At the conclusion of 
negotiations the following actions shall 
be taken by the cognizant contracting 
officer: 


(3) Wien a subcontract is to be ad¬ 
justed. copies of the memorandum indi¬ 
cating the effect on costs shall be fur¬ 
nished the cognizant contracting officer 
of the next higher tier subcontractor or 
prime contractor, as appropriate. This 
memorandum shall be the basis for ne¬ 
gotiation between the subcontractor and 
the next higher tier subcontractor or 
prime contractor and execution of a sup¬ 
plemental agreement to the subcontract. 
The cognizant contracting officer of the 
next higher tier subcontractor shall 
furnish in turn a memorandum of these 
negotiations to the cognizant contract¬ 
ing officer of the next higher tier sub¬ 
contractor or prime contractor until the 
Adjustment is reflected in the prime con¬ 
tract 

8. 8ection 1-3.1208 is amended to re¬ 
vise the caption and paragraph (a) and 
to change paragraph <b> by deleting the 
first sentence In the paragraph, as fol¬ 
lows: 

§ 1—3.1208 Contract n«l mi munition for 
CASH mattm hy ngrnrir* other than 
IH>D. 

<»• A list of agency contact points for 
the identification of cognizant contract¬ 
ing officers will be published from time to 
time in FPR Bulletins. (Nora: The ini¬ 
tial GSA Bulletin FPR 22 appears at 40 
FR 17644. April 21. 1975.) The various 
components of the Department of De¬ 
fense have assigned a CASB cognizant 
contracting officer for the majority of 
contractors,/subcontractors subject to 
CASB rules and regulations. This con¬ 
tracting officer is also the cognizant Gov¬ 
ernment contracting officer for nonde¬ 
fense contracts with such contractors/ 
subcontractors awarded by the various 
civilian agencies. For other contractors/ 
subcontractors a civilian agency may 
have assigned a CASB cognizant con¬ 
tracting officer. In the event no cognizant 
contracting officer has been assigned to 
a particular contractor subcontractor, 
an assignment shall be made In accord¬ 
ance with paragraph (b) of this 
8 1-3.1208. CASB cognizant contracting 
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officers assigned by a civilian agency shall 
perform for DOD and other civilian 
agencies all functions set out In 
88 1-3.1205. 1-3.1208. and 1-3.1207 which 
DOD contracting officers perform for 
other Government agencies when DOD 
assigns the cognizant contracting officer. 
• • • • • 

7. Section 1-3.1212 Is added, as follows: 

§ 1—3.1212 Atlntini*!ration of nonront- 
plinuce toun. 

(a) Initial finding of compliance or 
noncompliance. The cognizant contract¬ 
ing officer shall promptly, upon receipt 
of a noncompliance report from the au¬ 
ditor, make an Initial finding of compli¬ 
ance or noncompliance and advise the 
auditor. 

(b) Notification to contractor. If an 
initial finding of noncompliance is made, 
the cognizant contracting officer shall 
Immediately' notify the contractor In 
writing of the exact nature of the non- 
compliance and request him, within 30 
days to agree thereto or to submit rea¬ 
sons w hy he considers his existing prac¬ 
tices are In compliance. 

(c) Agreement of contractor. If the 
contractor agrees, he shall: 

(1) Correct the noncompUance, and 

(2) Submit the information required 
by paragraph (a) of the Administration 
Cost Accounting Standards clause (8 1- 
3.1204-2 >. 

(d) Review of contractor change. Upon 
receipt of the information required in 
paragraph (c> of this section indicating 
agreement with the noncoinplinnco. the 
cognizant contracting officer shall review 
the accounting change for adequacy and 
compliance concurrently in accordance 
with f 1-3.1205(d). Upon completion of 
the review Indicating that the change 
is both adequate and In compliance, the 
contractor shall be notified and requested 
to submit the cost impact proposal re¬ 
quired pursuant to paragraph <b) of the 
Administration of Cost Accounting 
Standards clause (§ 1-3.1204-2). The 
proposal shall be in sufficient detail to 
permit evaluation and negotiation of the 
cost impact upon each contract and sub¬ 
contract containing the Cost Accounting 
Standards clause <1 1-3.1204-1). It shall 
contain as a minimum the following 
information: 

(1) Identification of all contracts and 
subcontracts containing the Cost Ac¬ 
counting Standards clause and 

(2) The effect on each contract and 
subcontract from the date of failure to 
comply until the noncompliance Is cor¬ 
rected. 

(e) Receipt of cost impact proposal. 
Upon receipt of an acceptable proposal 
from the contractor, the cognizant con- 
trap ting officer shall promptly analyze 
the proposal with the assistance of the 
auditor and negotiate the contract price 
adjustments pursuant to 8 1-3.1207. 

<f) failure to submit cost impact pro¬ 
posal. If the contractor fails to furnish 
the cost impact proposal in the form and 
time specified, the cognizant contracting 
officer shall take action in accordance 
with paragraph (h> of this section. 
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(g) Disagreement of contractor. The 
cognizant contracting officer shall review 
the contractor's submission In paragraph 
<b) of this section and make a determi¬ 
nation of compliance or noncompliance. 

(h) Decision of cognizant contracting 
officer. <1> If the cognizant contracting 
officer makes a determination of compli¬ 
ance, he shall so notify the contractor 
and send a copy to the auditor; 

(2) If the cognizant contracting officer 
makes a determination of noncompli- 
ance, or if the contractor fails to furnish 
tlie cost Impact proposal, the cognizant 
contracting officer with the assistance of 
the auditor shall estimate the cost impact 
of the noncompliance on contracts and 
subcontracts containing the Cost Ac¬ 
counting Standards clause; 

(3) If the cognizant contracting offi¬ 
cer's estimate indicates Increased costs 
to the Government, he shall notify the 
contractor and request agreement as to 
the cost or price adjustment, together 
with any applicable Interest. The con¬ 
tractor shall also be advised that in the 
event no agreement on the cost or price 
adjustment is reached within 20 days, 
action may be taken in accordance with 
paragraph <b) of the Cost Accounting 
Standards clause. If a DOD cognizant 
contracting officer subsequently takes 
such action, he shall also consider appro¬ 
priate action to protect the interests of 
the Government, pursuant to AS PR Ap¬ 
pendix E, Part 6 (32 CFR, Part 163, Sub¬ 
part F) regarding any cost adjustment 
demanded by the United States. Cogni¬ 
zant contracting officers of civilian ex¬ 
ecutive agencies shall consider the ap¬ 
propriateness of similar actions in regard 
to collection of contract debts with re¬ 
spect to their affected contracts and sub¬ 
contracts; (See also § 1-30.206.) 

(4) If the cognizant contracting offi¬ 
cer's estimate Indicates there arc no in¬ 
creased costs a & a result of the noncom¬ 
pliance. and the contractor refuses to 
take corrective action, the cognizant con¬ 
tracting officer shall notify the contrac¬ 
tor in writing that he is in noncom- 
pliance. that corrective action should be 
taken, and that if such noncompliance 
subsequently results in increased costs 
to the Government, the provisions of the 
Cost Accounting Standards clause shall 
be enforced. 

8. Section 1-3.1213 is added, as follows: 

§ 1—3.1213 AdminiMratiun of equitable 
adjuftlmrtttM for new rout Accounting 
»laii<bird». 

(a) Solicitation notice. When the no¬ 
tice "Additional Cost Accounting Stand¬ 
ards Applicable To Existing Contracts 
Certification" is in the solicitation (sec 
§ 1-3.1203(1X2)), the procurement con¬ 
tracting officer shall ensure that the con¬ 
tractor’s response to the notice is made 
known to the cognizant contracting of¬ 
ficer (see 9 l-3.1208<a>). Tills may be 
accomplished by attaching a copy of the 
response to the copy of the contract pro¬ 
vided to the cognizant contracting 
officer. 

(b) Requirement for equitable adjust - 
ment. Contracts and subcontracts con¬ 
taining the Cost Accounting Standards 
clause (9 1-3.1204-1) may require equi¬ 
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table adjustments to comply with new 
cost accounting standards (see para¬ 
graph (a)(4)(A) of the clause). Such 
adjustments are limited to contracts and 
subcontracts awarded prior to the ef¬ 
fective date of each new standard. A new 
standard becomes applicable prospec¬ 
tively to these contracts and subcontracts 
w hen a new* contract or subcontract con¬ 
taining the clause is awarded on or after 
the effective date of such new standard. 
Contractors are encouraged to submit to 
the cognizant contracting officer any 
change in accounting practice in antici¬ 
pation of complying with a new stand¬ 
ard as soon as prattcable after the new 
standard has been finally promulgated 
by the Cost Accounting Standards Board. 
Equitable adjustment Is limited to those 
circumstances when a change in cost ac¬ 
counting practices is required to imple¬ 
ment a new standard. 

(c) Review of contractor change. 
Upon receipt of information required 
pursuant to paragraph <a> of the Admin¬ 
istration of Cost Accounting Standards 
clause (f 1-3.1204-2) from the contractor 
Indicating an accounting change is re¬ 
quired to comply* with a new standard, 
the cognizant contracting officer shall re¬ 
view the proposed change concurrently 
for adequacy and compliance in accord¬ 
ance with f l-3.1205(d). Upon comple¬ 
tion of the review indicating that the 
change 1s both adequate and in compli¬ 
ance. the contractor shall be notified and 
requested to submit the cost impact pro¬ 
posal required pursuant to paragraph (b) 
of the Administration of Cost Accounting 
Standards clause. The proposal shall be 
in sufficient detail to permit evaluation 
and negotiation of the cost impact upon 
each contract and subcontract contain¬ 
ing the Cost Accounting Standards 
clause. It shall contain as a minimum the 
following information: 

(1) Identification of each additional 
standard, together with those contracts 
and subcontracts containing the Cost 
Accounting Standards clause having an 
award date prior to the effective date 
of such standard and 

(2) The effect on each contract and 
subcontract from the date the contractor 
Is required to follow T the standard until 
completion of the contract or subcon¬ 
tract. 

<d) Receipt of cost impact proposal 
Upon receipt of an acceptable proposal 
from the contractor, the cognizant con¬ 
tracting officer shall promptly analyze 
the proposal with the assistance of the 
auditor and negotiate the contract price 
adjustments pursuant to 9 1-3.1207. 

<e) Failure to submit cost impact pro¬ 
posal or reach agreement concerning 
cost impact. (1) If the contractor does 
not submit a proposal in the form and 
time specified or if the parties fail to 
agree concerning the cost Impact, the 
cognizant contracting officer, with the 
assistance of the auditor, shall estimate 
the cost impact on contracts and sub¬ 
contracts containing the Cost Account¬ 
ing Standards clause; 

(2) Upon completion of the estimate 
Indicating the effect on contract costs, 
the cognizant contracting officer shall 
request agreement from the contractor 


as to the cost or price adjustment. The 
contractor shall also be advised that in 
the event no agreement on the cost or 
price adjustment is reached within 20 
days, action may be taken in accordance 
with paragraph (b) of the Cost Account¬ 
ing Standards clause. If a DOD cog¬ 
nizant contracting officer subsequently 
takes such action, he shall also consider 
appropriate action to protect the inter¬ 
ests of the Government pursuant to 
ASPR Appendix E, Part 6 (32 CFR Part 
163. Subpart F) regarding any cost ad¬ 
justment demanded by the United 
States. Cognizant contracting officers of 
civilian executive agencies shall consider 
the appropriateness of similar actions in 
regard to collection of contract debts 
with respect to their affected contracts 
and subcontracts. (See also 9 1-30.206 i 

9. Section 1-3.1214 is added, as fol¬ 
lows: 

§ 1-3.121 I Ad mm Sm rat ion of voluntary 
changes. 

(a) Notification of proposed change 
When a contractor who has contracts or 
subcontracts containing the Cost Ac¬ 
counting Standards clause (9 1-3.1204-1) 
plans to make a voluntary change to an 
accounting practice, he must submit the 
information required by paragraph (a) 
of the Administration of Cost Accounting 
Standards clause (§ 1-3.1204-2). 

< b) Review of contractor change. Upon 
receipt of the information required In 
paragraph (a) of this section, the cog¬ 
nizant contracting officer shall review 
the accounting change concurrently for 
adequacy and compliance In accordance 
with | 1-3.1205(d). Upon completion of 
the review indicating that the change is 
both adequate and in compliance, the 
contractor shall be notified and requested 
to furnish the cost impact proposal re¬ 
quired pursuant to paragraph (b> of the 
Administration of Cost Accounting 
Standards clause. It shall be in sufficient 
detail to permit evaluation and negotia¬ 
tion of the cost impact upon each con¬ 
tract and subcontract containing the 
C 06 t Accounting Standards clause. It 
shall contain as a minimum the follow¬ 
ing Information: 

(1) Identification of all contracts and 
subcontracts containing the Cost Ac¬ 
counting Standards clause, and 

(2) The effect on each contract and 
subcontract from the effective date of 
the proposed change until completion of 
the contract or subcontract 

<c> Receipt of cost impact proposal 
Upon receipt of an acceptable proposal 
from the contractor, the cognizant con¬ 
tracting officer shall promptly analyze 
the proposal with the assistance of the 
auditor to determine whether or not the 
proposed change will result in Increased 
costa being paid by the United States. In 
considering the proposed adjustment* to 
subcontracts containing the Cost Ac¬ 
counting Standards clause to determine 
whether increased cost to the United 
States will result from the change, the 
cognizant contracting officer shall not 
consider the effect of the proposed ad¬ 
justments upon the prime contracts and 
subcontracts under which the subcon¬ 
tracts were entered into. If the cognizant 
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contracting officer determines that the 
proposed adjustments will not result in 
an increase In the aggregate cost to be 
paid under the contracts and subcon¬ 
tracts containing the Cost Accounting 
Standards clause he shall promptly nego¬ 
tiate the contract price adjustments 
pursuant to i 1-3.1207. If the cognizant 
contracting officer determines that the 
proposed adjustments will result in an 
increase In the aggregate cost to be paid 
under the contracts and subcontracts 
containing the Cost Accounting Stand¬ 
ards clause, he shall so notify the con¬ 
tractor and advise him that the proposed 
change will not be recognized unless an 
agreement can be reached which will 
prevent an increase in the aggregate cost 
to be paid under such contracts and sub¬ 
contracts. 

(d> Failure to submit cost impact pro¬ 
posal or reach agreement concerning cost 
impact . (I) If the contractor does not 
submit a proposal in the form and time 
specified or if the parties fall to agree 
concerning the cost Impact, the cog¬ 
nizant contracting officer, with the 
assistance of the auditor, shall estimate 
the cost Impact on contracts and subcon¬ 
tracts containing the Cost Accounting 
Standards clause, and 

(2) Upon completion of the estimate 
Indicating the effect on contract costs, 
the cognizant contracting officer shall re¬ 
quest agreement from the contractor as 
to the cost of price adjustment. The con¬ 
tractor shall also be advised that in the 
event no agreement on the cost or price 
adjustment is reached within 20 
days, action may be t^ken in accordance 
with paragraph c'b> of the Cost Account¬ 
ing Standards clause. If a DOD cognizant 
contracting officer subsequently takes 
such action, he sh»U consider appro¬ 
priate action to protect the Interests of 
the Government, pur suan t to ASPR Ap¬ 
pendix E. Part 6 (32 CFR Part 163, Sub¬ 
part P) regarding any cost adjustment 
demanded by the United States. Cogni¬ 
zant contracting officers of civilian execu¬ 
tive agencies shah consider the appro¬ 
priateness of similar actions In regard 
to collection of contract debts with re¬ 
spect to their n f fe f, t'*d contracts and 
subcontracts. (See also f 1-30 206.) 

10. Sections 1-3 through 1-C.1210 
continue to be reserved, as follows: 


§ 1-3.1215 [IWrvcd] 
g 1-3.1216 [Reserved] 
§ 1-3.1217 IRrM-rved] 
§ 1-3.12 IS [Reserved] 
8 1-3.1219 (Reserved) 


11. Section 1-3.1220 is amended by add¬ 
ing definitions to paragraph (b), as fol¬ 
lows: 


§ 1—3.1220 Standards prescribed by 
the Cost Accounting Standard* Hoard. 


<b) • • • 

<34> Compensated personal absence. 
Any absence from work for reasons such 
as illness, vacation, holidays. Jury duty 
or military training, or personal activi¬ 
ties, for which an employer pays compen¬ 


sation directly to an employee In accord¬ 
ance with a plan or custom of the 
employer. 

(35) Entitlement. An employee’s right, 
whether conditional or unconditional, to 
receive a determinable amount of com¬ 
pensated personal absence, or pay in lieu 
thereof. 

(36 > Residual value . The proceeds (less 
removal and disposal costs. If any) real¬ 
ized upon disposition of a tangible capital 
asset. It usually is measured by the net 
proceeds from the sale or other disposi¬ 
tion of the asset, or its fair value if the 
asset is traded In on another asset. The 
estimated residual value is a current 
forecast of the residual value. 

(37) Service life. The period of useful¬ 
ness of a tangible capital asset (or group 
of assets) to ita current owner. The pe¬ 
riod may be expressed in units of time or 
output. The estimated service life of a 
tangible capital asset (or group of assets) 
is a current forecast of its service life and 
is the period over which depreciation 
cost is to be aligned. 

12. Section 1-3.1220-8 is added, as 
follows: 

§ 1*3.1220—8 Accounting for coat* of 
rompenxntcd personal absence. 

Pay 408— Accoir wtthc ro* Costs or 
COMPCKSATTD PSSSO&fAL AMINCK 

Sec 

408,) o Oencrol sppi I cahlll ty. 

40620 Purpose. 

406.30 Definitions. 

408.40 Fundamental requirement. 

408 50 Techniques for appUcatlon. 

406.00 Illustrations. 

408 70 Exemptions. 

408.80 Effective date. 

Atm ion itt * 84 8tat. 7D6, see. 103 (50 U5,C. 
App 3168). 

Sotmoc: The provisions of this Part 408 
appear at 3ft FR 33681, September 10. 1074. 
unless otherwise noted. 

§ 108.10 (irnrral applicability. 

This standard shall be used by defense 
contractors and subcontractors under Fed¬ 
eral contracts entered into sfter the effective 
date hereof and by all relevant Federal agen¬ 
cies In estimating, accumulating, and re¬ 
porting costs In connection with the pricing, 
administration, and settlement of all negoti¬ 
ated prime contract and subcontract na¬ 
tional defense procurements In excess of 
$100,000, other than contracts or subcon¬ 
tracts where the price negotiated is boded 
on (a) established catalog or market prices 
of commercial Items sold In substantial 
quantities to the general public, or (b) prices 
set by law or regulation. 

$ 108.20 Purposes 

The purpose of this standard la to im¬ 
prove. and provide uniformity in, the meas¬ 
urement of costs of vacation, sick leave, holi¬ 
day. and other compensated personal ab¬ 
sence for a cost accounting period, and there¬ 
by increase the probability that the measured 
costs are allocated to the proper cost ob¬ 
jectives 

§ 408*30 Definition*, 

(a) The following definitions of terms 
which are prominent In this standard are re¬ 
printed from Part 400 of this chapter for con¬ 
venience. Other term* whtch are used In this 
standard and are defined In Port 400 of this 
chapter have the meaning ascribed to them 
in that part unless the text demands a dif¬ 


ferent definition or the definition is modi¬ 
fied in paragraph (b) of this section: 

(1) Compensated personal absence. Any 
absence from work for reasons such as Ill¬ 
ness, vacation, holidays, jury duty or military 
training, or personal activities, for which an 
employer pays compensation directly to on 
employee in accordance with a plan or cus¬ 
tom of^the employer. 

(2) 'Entitlement. An employee's right, 
whether conditional or unconditional, to re¬ 
ceive a determinable amount of compensated 
personal absence, or pay in lieu thereof. 

(b) The following modifications of defini¬ 
tions set forth in Part 400 of this chapter are 
applicable to this standard. None. 

§ 108.10 Fundamental requirement. 

(a) The cost* of compensated personal 
absence shall be assigned to the cost account¬ 
ing period or periods in which the entitle¬ 
ment was earned. 

(b) The costs of compensated personal 
absence for an entire cost accounting period 
shall be allocated pro-rata on an annual 
basis among the final cost objectives of that 
period. 

8 108.50 Technique* for application. 

(a) Determination *. Each plan or custom 
for compensated personal absence shall bo 
considered separately in determining when 
entitlement U earned. If a plan or custom is 
changed or a new plan or custom is adopted, 
then a new determination shall be made 
beginning with the first cost accounting 
period to which such uew or changed plan 
or custom applies. 

(b) Measurement of entitlement. (1) For 
purposes of compliance with 1408.40(a), 
compensated personal absence Is earned at 
the same time and in the same amount as 
the employer becomes liable to compensate 
the employee for such absence IX tha em¬ 
ployer terminates the employee's employ¬ 
ment for lack of work or other reasons not 
Involving disciplinary action. In accordance 
with a plan or custom of the employer. Where 
a new employee must complete a probation¬ 
ary period before the employer becomes 
liable, the employer may nonetheless treat 
auch service as creating entitlement In any 
computations required by this standard, pro¬ 
vided that he does so consistently. 

(2) Where a plan or custom provides for 
entitlement to be determined as of the first 
calendar day or the first business day of a 
cost accounting period based on service In 
the preceding coat accounting period, the 
entitlement shall be considered to have betm 
earned, and tho employer’s liability to have 
arisen, as of tho close of the preceding cost 
accounting period. 

(3) In tho absence of a determinable lia¬ 
bility. In accordance with paragraph (b)(1) 
of this section, compensated personal ab¬ 
sence will be considered to be earned only 
in the cost accounting period In which it is 
paid. 

(c) Determination of employer's liability. 
In computing the oost of compensated per¬ 
sonal absence, the computation shall give ef¬ 
fect to the employer's liability in accordance 
with the following paragraphs: 

(1) The estimated liability shall include 
all earned entitlement to compensated per¬ 
sonal absence which exists at the time tho 
liability is determined, in accordance with 
paragraph <b) of this section. 

(2) The estimated liability shall be re¬ 
duced to allow for anticipated nomitllira- 
Itoh. if material. 

(3) The liability shall be estimated con¬ 
sistently either in terms of current or of 
anticipated wage rates. Estimates may he 
made with respect to individual employees, 
but such Individual estimates shall not be 
required if the total -cost with respect to all 
employees in the plan can be estimated with 
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rcaaouable accuracy by the use of wimple 
data, experience or other appropriate mean*. 

(d) Adjustments. (1) The estimate of the 
employer’* liability for compensated personal 
absence at the beginning of the first cost ac¬ 
counting period for which s contractor must 
comply with this standard shall be based on 
the contractor’s plan or custom applicable to 
that period, notwithstanding that some port 
of that liability bos not previously been rec¬ 
ognised for contract costing purposes. Any 
excess of the amount of the liability as de¬ 
termined in accordance wltb paragraph (c) 
of this section over the corresponding 
amount of the liability as determined In ac¬ 
cordance with the contractor’s previous prac¬ 
tice shall be held In suspense and accounted 
for as described In subparagraph (3) of this 
paragraph. 

(2) If a plan or custom Is changed or a 
new plan or custom is adopted, and the new 
determination made In accordance with 
paragraph (a) of this section recults In an 
increase In the estimate of the employer’s 
liability for compensated personal absence 
at the beginning of the first cost accounting 
period for which the new plan is effective 
over the estimate made in accordance with 
the contractor’s prior practice, then the 
amount of such increase shall be held in 
suspense and accounted for as described In 
subparagraph (3) of this paragraph. 

<3) At the close of each cost accounting 
period, the amount held In suspense shall 
be reduced by the excess of the amount held 
In suspense at the beginning of the cost 
accounting period over the employers lia¬ 
bility (as estimated In accordance with para¬ 
graph (c) of this section) at the end of that 
cost accounting period. The cost of compen¬ 
sated personal absence assigned to that cost 
accounting period shall be Increased by the 
amount of the excess. 

(e) Allocation*. Except where the use of a 
longer or shorter period Is permitted by the 
provision* of the Cost Accounting Standard 
on Cost Accounting Period (Part 406 of this 
chapter), tbe costs of compensated personal 
absence shall be allocated to cost objectives 
on a pro-rata basis which reflects tbs total of 
such costs and the total of the allocation 
base for the entire cost accounting period. 
However, this provision shall not preclude 
revifilon!i to an allocation rate during a cost 
accounting period based on revised estimates 
of period totals. 

g 408.60 IU astral inn*. 

(a) Company A*a vacation plan provide* 
that on tbe anniversary of each employee's 
hiring date, that employee shall become 
eligible to receive a 2-week vacation with pay. 
Vacation entitlement must be used wltb in 
2 years or forfeited. An employee who leaves 
the company voluntarily will be paid for any 
remaining unused vacation entitlement which 
was earned through the employee s last an¬ 
niversary date. An employee who Is laid off far 
lack of work will also be paid a pro-rata vaca¬ 
tion allowance for service since the employee’s 
last anniversary date. Company A accrue* 
vacation costs each month baaed on an esti¬ 
mate of the anniversary years which will be 
completed In that month At the end of its 
cost accounting period, Company A adjusts 
its estimated liability to agree with Its actual 
liability for completed year* of service on 
an Individual employee bart*. 

(1) In order to comply with 1408.30(c), 
Company A must Increase Its estimated li¬ 
ability for vacation pay at all times to in¬ 
clude the estimated additional amount which 
would be payable to employee* In the event 
of layoff. Tbe additional liability may be 
calculated on an Individual employee basis 
or it may be estimated for tbe employees as a 


group by the use of sample or historical 
data. 

(2) The following Illustrates one method 
of estimating Company A’s liability at the 
end of its cost accounting period. Decem¬ 
ber 3!. with respect to individual employees, 
in accordance with I 40830(c). 

John Doe. anniversary date July 10: 
unused entitlement resulting from 
completed service years. 24 hr. 


at $5- 1120 

Full months of service since an¬ 
niversary. 6: 

Pro-rata entitlement on lay-off* 80 
hr.x «h- -33.3 hr. at 88 - 187 

Total_287 

Less estimated allowance for for¬ 
feitures, 8)4 pet_ 10 

Net liability_ 277 


fb) Company B has a vacation plan simi¬ 
lar Company A's. but Company B does not 
pay pro-rata vacation pay on lay-off for 
service since the last anniversary data. Com¬ 
pany B must include in its estimate of Its 
liability at tbe end of its oost accounting 
period only that unused vacation entitle¬ 
ment which results from completed years 
of service, with allowance for forfeitures if 
material. 

(c) Company C’s sick leave plan provides 
that an employee will accumulate one-half 
day of tick leave entitlement for each full 
month of service. 8tck leave entitlement may 
be accumulated without limit, but an em¬ 
ployee is paid far sick leave only during ac¬ 
tual Illness; the Company does not pay for 
unused sick leave on lay-off. Despite the fact 
that Company C might be able to estimate 
the amount which will be paid for sick leave 
in a future oost accounting period with a 
high degree of accuracy. It has no liability 
for payment for unused sick leave entitle¬ 
ment in the event of lay-off. Therefore. In 
accordance with 1 40830(b)(3). It must as¬ 
sign to each cost accounting period only the 
costs of sick leave which It pays In that 
period. 

(d) Company D’s vacation plan provides 
that on July 1. each employee who has been 
employed by the Company for st least 1 year 
shall be entitled to two weeks of vacation. 
All vacation must be taken between July 1 
and September 30. An employee who ter¬ 
minates after September 30. and before July 
1. receives no vacation pay. Company D has 
a oost accounting period which ends on 
December 31; howsvor. Company D cus¬ 
tomarily accrues Its anticipated liability for 
vacation pay at July 1. In 12 equal install¬ 
ments over the ’’vacation year” starting on 
July 1 at the previous year and ending on 
June 30 of the current year. Company D 
has no liability for vacation pay at January 
1 or at December 31. In accordance with 
I 40830(b) (3). the amount or vacation coat 
which Company D must assign to each cost 
accounting period Is the amount of such 
costs paid In that period. Therefore. Com¬ 
pany D may not use the ‘ vacation year” end¬ 
ing June 30 to apportion these costs between 
coat accounting periods. 

(c) Company E*a coat accounting period 
ends on December 31. Its vacation plan pro¬ 
vide* that on January I. each employee 
who has been employed for at least 1 year 
shall become entitled to 2 weeks vacation. 
The Company does not recognise a liability 
for vacation pay at December 31. because an 
employee must be employed on January 1 
to be ellglblo. 

(1) Despite tbe requirement that the em¬ 
ployee also be employed on January I. the 
necessary service was completed in the pre¬ 
ceding cost accounting period. If the other 
terms of the plan are such that in accord¬ 


ance with this standard. Company E must 
recog nine Its vacation coats on the accrual 
basts, then in accordance with I 40830(b) 
(2). Company E must estimate Its vacation 
coots as if tbe liability arose on December 
31. rather than on the following January 1. 

(2) Asstime that Company E must comply 
with this standard beginning on January 1. 
1078. Assume that the employee* of Com¬ 
pany E earned #00.000 in vacation pay In 
1978. all of which will be taken In 1078. 
Assume, further, that because of reduoed 
employment levels, the employees of Com¬ 
pany E will earn only 880.000 in vacation pay 
in 1078, 85.000 of which will be paid In 1978 
because of layoffs. The following example il¬ 
lustrate* the computation of vacation pay 
costa far Company E in 1078: 

1078 beginning liability; 

Wltb standard (f 408.50(d) 

(I)) .-.— 800.000 

Without standard_ 0 


Amount to be held in suspense 

(1408.50(d)(1)) ..- 00.000 


1076 ending liability... 75,000 

Plus: Paid in 1078.. 05,000 


Subtotal_ 170.000 

Less: 1976 beginning liability.. 00.000 


1078 vacation oost. basic 
amount --- 80,000 


Amount in suspense at begin¬ 
ning of 1078__ 00,000 

Leas: 1078 ending liability_ 75.000 


Suspense to be written off in 
1075; additional 1075 vaca¬ 


tion cost (140830(d)(3)).. 15,000 

1978 basic vacation cost- 80.000 

Flue: 1076 reduction of suspense 15.000 

1976 total vacation coat- 05,000 


(3) Assume, further, that all of tbe vaca¬ 
tion entitlement which remained at Decem¬ 
ber 91. 1078 ( 975.000) la taken In 1077. Also. 
Company E hires a substantial number of 
additional employees In 1077, so that the 
amount of vacation entitlement earned in 
1977 Is 885.000. The following example Illus¬ 
trates tbe computation of vacation pay costs 
for Company E In 1077: 


1077 ending liability- 885.000 

Plus: Paid in 1077--- 75.000 


Subtotal___ 180,000 

Less: 1077 beginning liability-- 75,000 


1077 vacation cost, basic 
amount ...—.... 85.000 


Amount in suspense at beginning of 

1977 1 _ 76,000 


1077 ending liability *- 85.000 

1077 basic vacation cost-- 85.000 

Plus: 1077 reduction of suspense 0 


1977 total vacation coet- 85,000 

1 Because the 1077 ending liability exoeeds 
the amount in suspense at the beginning of 
1077, there la no reduction of suspense in 
1077. 

(4) Assume further, that Company E goes 
out of business in 1078. All employees are 
terminated and paid both for the 885.000 
vacation liability at the end of 1977 and an 
additional 940.000 earned in 1978. The fol¬ 
lowing example illustrates the computation 
of vacation pay cc*ta for Company E in 1978: 
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1078 ending liability. 0 

Plus: Paid In 1078_9125.000 


Subtotal... 125,000 

Lena- 1078 beginning liability_ 85,000 


1078 vacation cost, basic 
amount ___ 40.000 


Amount In suspense at beginning 

of 1078.... 75,000 

Less: 1078 ending liability_ 0 


Suspense to be written off In 
1078; additional 1078 vocation, 
coat 11408.50(d)(3))_ 75,000 


1978 basic vacation cost_ 40.000 

Plua: 1978 reduction in suspense.. 75.000 


1078 total vacation coat_ 115, 000 


< f) All or the salary coats of Company F a 
salaried employees are charged to service, 
administrative, or overhead functions. No 
accounting entries are made to segregate 
costs of compensated personal absence of 
these employees from their other salary 
costs, although other records are maintained 
to control the total amount of such absences. 

(1) This policy does not violate the re¬ 
quirement of f 408.40ib) if such salaries are 
charged to overhead or indirect cost pools 
for subsequent allocation to final cost objec¬ 
tives over annually determined allocation 
bancs which are appropriate for those pools. 

(2) If the same policy were followed In 
the case of engineers whose salaries were 
directly allocated to two or more final coat 
objectives, or to both Intermediate and Anal 
cost objectives, so that costs of compensated 
personal absence were charged directly to 
the jobs on which the Individuals were 
working when paid, then thla would violate 
the requirement of 1408.40(b) that these 
costs be allocated among coat objectives on 
the basis of the costs of the entire cost ac¬ 
counting period. Only If all salaries were di¬ 
rectly allocated to n single Anal cost ob¬ 
jective, as might be the case with personnel 
assigned to an overseas bane for the per¬ 
formance of a single contract, would this 
practice be In accord with that requirement. 

fg) Company O determines a “charging 
rate M for each employee. The charging rate 
includes an allowance for compensated per¬ 
sonal absence based on average experience. 
Ah the employee performs services, the re¬ 
lated, cost objectives are charged for the 
service* at the charging rate, the employee 
Is paid at his base rate, and the excess la 
credited to the accrued liability for each 
benefit. As benefits are paid, the costs are 
charged against the accrued liabilities. The 
amount of each accrued liability Is adjusted 
at the end of the cost accounting period, and 
any difference la adjusted through appropri¬ 
ate overhead accounts in accordance with 
company policy. 

(1) Thla method Is not a violation of 
1 488.40(b) if it results In allocating the 
climated annual costs of compensated per- 
•onal absence at a rate which reflects the 
anticipated costa of the entire cost account¬ 
ing period. 

(2) The computation itself must comply 
with the criteria of | 408.40(a). For example. 
If the terms of the Company's sick leave plan 
are such that in accordance with this stand¬ 
ard, the costs should be recognised In the cost 
accounting period when they are paid, then 
the computation should be Intended to 
amortise the expected costs of sick leave 
over the activity of that ooet accounting 
period, leaving no accrued liability for alck 
leave at the end of the ooet accounting period. 


£ 408.70 Exemption*. 

This standard shall not apply to contrac¬ 
tors who are subject to the provisions of 
Federal Management Circular 73-8 (Cost 
Principles for Educational Institutions) or 
Federal Management Circular 74-4 (Prin¬ 
ciples for Determining Costs Applicable to 
Grants and Contracts with Slate and Local 
Governments). 

h 108.80 KffrrlheiUlf. 

(a» The effective date of this Cost Account¬ 
ing Standard Is July 1. 1975 *40 FR 15865, 
April 8, 1976). 

<b) This Cost Accounting Standard shall 
be followed by each contractor as of the start 
of his next fiscal year beginning after the 
receipt of a contract to which this Cost Ac¬ 
counting standard to applicable. 

13. Section 1-3.1220-9 li added, as follows: 

§ 1—3.1220—9 Depreciation of tangible 

capital 

Past 409—Coerr Accoirtmxo Standard De- 
FiucciATio.H or Takguux CortTAi. Aa*rrn 

Sec. 

409.10 General applicability. 

40020 Purpose. 

400.30 Definitions. 

409.40 Fundamental requirement, 

409.50 Techniques for application. 

409.60 D lustrations. 

409.70 Exemptions. 

409.80 Effective date. 

Atrriioamr: 84 SUt. 796, sec. 103 (50 U S.C 
App. 2188). 

Soracx: The provisions of Port 409 appear 
at 40 PR 4259. January 29. 1975, unless other¬ 
wise noted. 

§109.10 General applicability. 

This standard shall be used by defense con¬ 
tractors and aubcon tractors under Federal 
contracts entered iuto after the effective 
date hereof and by all relevant Federal agen¬ 
cies In estimating, accumulating, and report¬ 
ing costs In connection with the pricing, ad¬ 
ministration, and settlement of all negoti¬ 
ated prime contract and subcontract na¬ 
tional defense procurement* with the United 
States in excess of 8100.000. other than con¬ 
tracts or subcontracts where the price nego¬ 
tiated is based on (a) established catalog or 
market prices of commercial itema sold In 
substantia! quantities to the general public, 
or <b) prices aet by law or regulation. 

§ 409.20 Purpose. 

The purpose of this standard to to provide 
criteria and guidance for assigning costs of 
tangible capital assets to cost accounting 
periods and for allocating such costs to cost 
objectives within such periods In an objec¬ 
tive and consistent manner. The standard to 
based on the concept that depreciation cos to 
identified with cost accounting periods and 
benefiting cost objective* within periods 
should be a reasonable measure of the ex¬ 
piration of service potential of the tangible 
assets subject to depredation. Adherence to 
this standard should provide a systematic 
and rational flow of the coats of tangible 
capital assets to benefited cost objectives 
over the expected service Uves of the assets. 
This standard does not cover non wasting as¬ 
sets or natural resources which are subject 
to depletion. 

§ 109.30 Definition*. 

(a) The following definitions of terma 
which or* prominent In this standard are 
reprinted from Part 400 of this chapter for 
convenience. Other terms which are used 
In this standard and are defined In Part 
400 of this chapter have the meaning ascribed 
to them in that part unless the text demands 


a different definition or the definition to 
modined in paragraph (bj of this section: 

(t) Rcjiduol value The proceeds (less re¬ 
moval and dUpaH.il costs. If any) realized 
upon disposition of a tangible capital a>*et. 
It usually to measured by the net proceed* 
from the sale or other disposition of the 
asset, or its fair vslue if the asset to traded 
m on another asret The estimated residual 
value is a current forecast of the residual 
value. 

(2) Service, life. The period of usefulness 
of a tangible capital asset (or group of as¬ 
sets) to its current owner. The period may 
be expressed in units of time or output. The 
estimated service life of a tangible capital 
asset tor group of assets) Is a current fore¬ 
cast of tta service life and to the period over 
which depreciation cost la to lie assigned. 

(3) Tenable capital asset. An asset that 

has physical substance, more thap minimal 
value, and is expected to be held by an en¬ 
terprise for continued use or possession be¬ 
yond the current accounting period for the 
services It yields. . ^ 

(b) The following modifications of defi¬ 
nitions set forth In Part 400 of this chapter 
are applicable to thla standard. None. 

§ 409.10 Fundamental requirement. 

(s) The depreciable coat of a tongiblo 
capital asset (or groolp of assets) shall be 
assigned to ooet accounting periods In ac¬ 
cordance with the following criteria: 

(1) The depreciable cost of a tangible capi¬ 
tal asset shall be lta capitalized coat less 
its estimated residual value. 

(2) The estimated service life of a tangible 
capital asset (or group of assets) shall bo 
used to determine the coat accounting period* 
u> which the depreciable cost will be assigned 

(3) The method of depreciation selected 
for assigning the depreciable cost of a tangi¬ 
ble capital asset (or group of assets) to tho 
cost accounting periods representing lta esti¬ 
mated service life shall reflect the pattern 
of consumption of services over the life of 
tho aaset. 

(4) The gain or loss which is recognized 
upon disposition of a tangible capital asset 
shall be assigned to the coat accounting 
period In which the disposition occurs. 

(b) The annual depreciation coal of a 
tangible capital asset (or group of assets! 
shall be allocated to cost objectives for 
which It provide* service in accordance with 
the following criteria: 

(!) Depreciation coat may be charged 
directly to cost objective* only If such charges 
are made on the basis of usage and only IT 
depreciation casts of all like assets used for 
similar purpose* are charged in the same 
manner 

(2) Where tangible capital assets are part 
of. or function as. an organisational unit 
whose costs are charged to other cost objec¬ 
tive* based on measurement of the services 
provided by the organizational unit, the 
depredation cost of such aaseta shall be In¬ 
cluded os part of the cost of the organiza¬ 
tional unit. 

(3) Depreciation costs which are not alio, 
rated In accordance with (b) (1) and (2> 
above shall be Included lit appropriate In¬ 
direct cost pools. 

(4) The gain or loss which to reco^nl/cd 
upon disposition of a tangible capital asset, 
where material In amount, shall be allocated 
In the same manner as the depredation coat 
of the a*«et has been or would have been 
allocated for the cost accounting period tta 
which the disposition occurs. Where such 
gain or loss la not material, the amount may 
be Included In an appropriate Indirect cost 
pool. 
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§ 109.SO Tedmiquc* for application. 

(a) Determination of the appropriate de¬ 
preciation charges Involves estimates both of 
service life and of the likely pattern of con¬ 
sumption of services In the cC6t accounting 
periods included in such life. In selecting 
service life estimates and in selecting depre¬ 
ciation methods many of the same physical 
and economic factors should be considered. 
The following are among the factors which 
may be taken Into account: Quantity and 
quality of expected output, and the timing 
thereof: coats of repair and maintenance, 
and the timing thereof; standby or incidental 
use and the tuning thereof: and technical or 
economic obsolescence of the asset (or group 
of assets), or of the product or service it Is 
involved lu producing. 

(b) Depreciation of a tangible capital asset 
shall begin when the asset and any others 
on which its effective use depends are ready 
for use In a normal or acceptable fashion. 
However, where partial utilization of a tangi¬ 
ble capital asset is Identified with a specific 
operation, depreciation shall commence on 
any portion of the asset which is substanti¬ 
ally completed and used for that operation. 
Depreciable spare parts which are required 
for the operation of such tangible capital 
assets shall be accounted far over the service 
life of the assets. 

<c) A consistent policy shall be followed 
in determining the depreciable cost to be 
assigned to the beginning and ending coat 
accounting periods of asset use. The policy 
may provide for any reasonable starting and 
ending dates in computing tbe first and last 
year depreciable cost 

<d) Tangible capital assets may be ac¬ 
counted for by treating each individual asset 
as an accounting unit, or by combining two 
or more assets as a single accounting unit, 
provided such treatment is consistently ap¬ 
plied over the service life of the asset or group 
of assets 

<e) Estimated service lives initially estab¬ 
lished for tangible capital assets (or groups 
of assets) shall be reasonable approximations 
of their expected actual periods of useful¬ 
ness. considering tbe factors mentioned In 
paragraph (a) of this section. The estimate 
of the expected actual periods of usefulness 
need not Include the additional period tangi¬ 
ble capital assets are retained for standby 
or Incidental use where adequate records are 
maintained which reflect the withdrawal 
from active use. 

(1) The expected actual periods of useful¬ 
ness shall be those periods which are sup¬ 
ported by records of either past retirement 
or. where available, withdrawal from active 
use (and retention for standby or incidental 
use) for like assets (or groups or assets) 
used In similar circumstance* appropriately 
modified for specifically identified factors ex¬ 
pected to influence future Uvea. The factor* 
which can be used to modify past experience 
include: 

(1) Changes In expected physical useful¬ 
ness from that which has been experienced 
such as changes In the quantity and quality 
of expected output. 

(II) Changes in expected economic useful¬ 
ness, such as changes m expected technical 
or economic obsolescence of the asset (or 
group of assets). or of the product or service 
produced. 

(2) Supporting records shall be maintained 
which are adequate to show the age at retire¬ 
ment or. If the contractor so chooses, at 
withdrawal from active use (and retention 
for standby or incidental use) for a sample of 
assets for each significant category. Whether 
assets are accounted for Individually or by 
groups, the basis for estimating service life 
shall be predicated on supporting records of 
experienced lives for either individual assets 
or any reasonable grouping of assets as long 
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as that basts is consistently used. The burden 
shall be on the contractor to Justify esti¬ 
mated service lives which are shorter than 
such experienced Uvea. 

(8) Tbe records required in paragraph (e) 
(1) and (2) or this section. If not available 
on tbe date when the requirements of this 
standard must first be followed by a contrac¬ 
tor. shall be developed from current and his¬ 
torical fixed asset records and be available 
following the second fiscal year after that 
date. They shall be used as a basis for esti¬ 
mates of service lives of tangible capital as¬ 
sets acquired thereafter. Estimated service 
lives used for financial accounting purposes 
(or other accounting purposes where depre¬ 
ciation Is not recorded for financial account¬ 
ing purposes lor some noncommercial orga¬ 
nizations). If not unreasonable under the 
criteria specified in paragraph (o) of this 
section, shall, be used until adequate sup¬ 
porting records are available. 

(4) Estimated service lives for tangible 
capital assets for which the contractor 
has no available data or no prior experi¬ 
ence for similar assets shall be estab¬ 
lished based on a projection of the ex¬ 
pected actual period of usefulness, but 
shall not be less than asset guideline 
periods (midrange) established for as¬ 
set guideline classes under the Revenue 
Procedure 72-10 published by the Inter¬ 
nal Revenue Service, and any additions, 
supplements or revisions thereto, which 
are in effect as of the first day of the 
coat accounting period In which the as¬ 
sets are acquired. Use of this alterna¬ 
tive procedure shall cease as soon as the 
contractor is able to develop estimates 
which are appropriately supported by 
his own experience. 

(5) The contracting parties may agree 
on the estimated service life of individual 
tangible capital assets where the unique 
purpose for which the equipment was 
acquired or other special circumstances 
warrant a shorter estimated service life 
than the life determined in accordance 
with the other provisions of this f 409.50 
<e) and where the shorter life can be 
reasonably predicted. 

tf)(i) The method of depreciation 
used for financial accounting purposes 
(or other accounting purposes where de¬ 
predation is not recorded for financial 
accounting purposes) shall be used for 
contract costing unless (I) such method 
does not reasonably reflect the expected 
consumption of sen*ices for the tangible 
capital asset (or group of assets) to 
which applied, or (ii> the method is un¬ 
acceptable for Federal income tax pur¬ 
poses. If the contractor’s method of de¬ 
preciation Used for financial accounting 
purposes (or other accounting purposes 
as provided above) does not reasonably 
reflect the expected consumption of serv¬ 
ices or is unacceptable for Federal in¬ 
come tax purposes, he shall establish a 
method of depreciation for contract cost¬ 
ing which meets these criteria, in accord¬ 
ance with paragraph (f><3> of this sec¬ 
tion. 

(2) After the date of Initial appllfabillty 
of this standard, selection of methods of de¬ 
predation for newly acquired tangible capital 
assets, which are different from the method* 
currently being used for like asset* In similar 
circumstances, shall be supported by projec¬ 
tions of the expected consumption of service* 
of those assets (or group* of assets) to which 


tbe different methods of depreciation shall 
apply. Support in accordance with paragraph 

(f) (3) of thin section shall be based on the 
expected consumption of service* of cither in¬ 
dividual assets or any reasonable grouping of 
asset* a* long as the basis selected for group¬ 
ing assets is consistently used. 

(3) The expected consumption of asset 
service* over the estimated service Ufe of a 
tangible capital asset (or group of assets) is 
Influenced by the factors mentioned in par¬ 
agraph (a) or thin section which affect either 
potential activity or potential output of the 
asset (or group of assets). These factor* may* 
be measured by the expected activity or the 
expected physical output of the asset*, as for 
example: Hours of operation, number of op¬ 
erations performed, number of unit* pro¬ 
duced. or number of miles traveled. An ac¬ 
ceptable surrogate for expected activity or 
output might be a monetary measure of that 
activity or output generated by use of tan¬ 
gible capital asset*, such as estimated labor 
dollars, total coat Incurred or total revenues, 
to the extent that such monetary measures 
can reasonably be related to the usage of spe¬ 
cific tangible capital asset* (or groups of as¬ 
sets) . In the absence of reliable data for the 
measurement or estimation of tbe consump¬ 
tion of asset service* by tbe techniques men¬ 
tioned. the expected consumption of service* 
may be represented by the passage of time. 
The appropriate method of depredation 
should be selected as follows: 

(I) An accelerated method of depreciation 
Is appropriate where tbe expected consump¬ 
tion of asset sendee* t* significantly greater 
In early years of aaeet life. 

(II) Tbe straight-line method of depreda¬ 
tion Is appropriate where the expected con¬ 
sumption of asset services Is reasonably level 
over the amdee life of the asset (or group of 
assets). 

(g) The estimated service life and method 
of depredation to be used for an original 
complement of low-cost equipment shall be 
based on the expected consumption of serv¬ 
ices over the expected useful life of the com¬ 
plement as a whole and ahatl not be based on 
the Individual Items which form the 
complement. 

(h) Estimated residual values shall be de¬ 
termined for an tangible capital assets (or 
group* of asset*). For tangible personal prop¬ 
erty. only estimated residual values which 
exceed 10 percent of tbe capitalized cost of 
tile asset (or group of assets) need be used 
in establishing depreciable coat*. Where 
either the declining balance method of depre¬ 
ciation or the class Ufe asset depreciation 
range system Is used consistent with the pro¬ 
visions of this standard, the residual value 
need not be deducted from capitalized cost to 
determine depreciable coats. No depreciation 
coat shall be charged which would signifi¬ 
cantly reduce book value of a tangible capital 
asset (or group of amts) below Us residual 
value. 

(I) Estimate* of service life, consumption 
of services, and residual value shall be reex¬ 
amined for tangible capital assets (or group 
of amets) whenever circumstances change 
significantly. Where changes are made to the 
estimated service life, residual value, or 
method of depredation during the life of a 
tangible capital asset, the remaining depre¬ 
ciable costs for cost accounting purposes shall 
be limited to the undepreciated cost of the 
assets and shall be assigned only to the coat 
accounting period In which the change is 
made and to subsequent periods. 

(j) (I) (i*Ww and losses on disposition of 
tangible capital asset* shall be considered as 
adjustments of depreciation costs previously 
recognized and shall be assigned to the coat 
accounting period In which disposition oc¬ 
curs except as provided In paragraphs (b) 
(2) and (3) of this section. The gain or loss 
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for each asset disposed of U the difference be* 
tween the net Amount realized, Including In¬ 
surance proceeds in the event of Involuntary 
conversion, and its undepreciated balance. 
However, the gain to be recognized for ©on- 
tract costing purposes shall be limited to the 
dliterence between the ortgtnal acquisition 
cost of the assets and its undepreciated bal¬ 
ance. 

(2) Gains and losses on the disposition of 
tangible capital asset* shall not be recognized 
wbero: (!) Asset* are grouped and such gains 
and losses are processed through the ac¬ 
cumulated depreciation account, or (U) the 
asset is given in exchange as port of the 
purchase price of a similar asset and the 
gain or loss Is included m computing the 
depreciable cost of the new asset. Where the 
disposition results from an Involuntary con¬ 
version and the amt Is replaced by a simi¬ 
lar asset, gains and lessee may either be rec¬ 
ognized in the period of disposition or used 
to adjust the depreciable coat base of the 
new asset* 

(3) The contracting parties may account 
for gains and losses arising from mass or ex¬ 
traordinary dispositions in a manner which 
wlU result In treatment equitable to all par¬ 
ties. 

(4) Gains and losses on disposition of tan¬ 
gible capital assets transferred in other than 
an arms-length transaction and subsequently 
disposed of within 12 months from the date 
oT transfer shall be assigned to the trans¬ 
feror. 

(k) Where. In accordance with I 400.40(b) 

(1). the depreciation costs of like tangible 
capital assets used for similar purposes are 
directly charged to cost objectives on the 
basis of usage, average charging rates based 
on coat shall be established for the use of 
inch assets. Any variances between total de¬ 
preciation cost charged to coat objectives and 
total depreciation cost for the cost account¬ 
ing period shall be accounted for in accord¬ 
ance with the contractor's established prac¬ 
tice for handling such variances. 

(l) Practices for determining depreciation 
methods, estimated service Uvea and esti¬ 
mated residual values need not be changed 
for assets acquired prior to compliance with 
this standard If otherwise acceptable under 
applicable procurement regulations. How¬ 
ever. If changes are effected such changes 
must conform to the criteria established In 
this standard and may be effected on a pro¬ 
tective basis to cover the undepreciated bal¬ 
ance of coat by agreement between the con¬ 
tracting parties pursuant to negotiation un¬ 
der (a)(4)(B) of the Contract clause set 
out at 1331.80 of the Board's regulations (4 
CPR 331.80). 

§ 109.60 III it «t ration*. 

The following examples are illustrative of 
the provisions of this standard 

(a) X. Y. and Z companies purchase Identi¬ 
cal milling machiues to be used for similar 

purposes. 

(1) Company X estimates service life for 
tangible capital assets on an Individual as¬ 
set basis. I La experience with similar ma¬ 
chines Is that the average replacement period 

** years. Under the provisions of the 
standard. Company X shall use the estimated 
Berries life or 14 yean for the milling ma¬ 
chine unless It can demonstrate changed 
circumstances to support a different esti¬ 
mate. 

(2) Company Y estimate* service life for 
tangible capital assets by grouping asset* of 
the same general kind and with similar aerv- 
lce lives Accordingly, oil machine tools are 
accounted for as a single group. The aver- 
•fte replacement life for machine tools for 
( ompany Y is 12 year*. In accordance with 
the provisions of the standard, Company Y 
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shall use a life of 12 years for the acquisition 
unless it can support a different estimate 
for the entire group. 

(3) Company Z estimate* service Ufe for 
tangible capital assets by grouping assets 
according to use without regard to sendee 
live*. Accordingly, all machinery and equip¬ 
ment is accounted for os a single group. The 
average replacement Ufe for machinery and 
equipment in Company Z is 10 years. In 
accordance with the provisions of the stand¬ 
ard. Company Z shall use an estimated serv¬ 
ice life of 10 years for the acquisition unless 
It can support a different estimate for the 
entire group. 

(b) Company X desire* to charge deprecia¬ 
tion of the milling machine described in 
paragraph (a) of this section directly to final 
cost objectives. Usage of the milling machine 
can be measured readily based on hours of 
operation. Company X may charge deprecia¬ 
tion cost directly on a unit of time basis 
provided he uses one depreciation charging 
rate for all like milling machines In the 
machine shop and charges depreciation for 
all such milling machines directly to bene¬ 
fiting cost objectives. 

(c) A contractor acquires, and capitalize* 
as an asset accountability unit, a new lathe. 
The estimated service life is 10 years for the 
lathe. He acquire*, and capitalize* as an 
original complement of low-coet equipment 
related to the lathe, a collection of tool hold¬ 
ers. chucks, indexing heads, wrenches, and 
the like. Although individual items compris¬ 
ing the complement have an average Ufe of 
6 years, replacement* of these items wlU be 
made as needed and, therefore, the expected 
useful life of the complement Is equal to 
the Ufe of the lathe. An estimated service 
Ufe of 10 year*, should be used for the origi¬ 
nal complement. 

(d) A contractor acquires a teat facility 
with an estimated physical Ufe of 10 years, 
to be used on contracts for a new program. 
The teat facility was acquired for 35 million. 
It la expected that the program will be com¬ 
pleted in 6 year* and the test facility ac¬ 
quired Is not expected to he required for 
other products of the contractor. Although 
the facility will last 10 years, the contracting 
parties may agree In advance to dcpreclAte 
the facility over 6 years. 

(e) Contractor acquire* a building by do¬ 
nation from its local Government. The build¬ 
ing had been purchased new by another com¬ 
pany and subsequently acquired by the local 
Government. Contractor capitalizes the 
building at its fair value. Under the standard 
the depreciable coat of the asset based on 
that value may be accounted for over It* 
estimated service life and allocated to cost 
objectives In accordance with contractor's 
cost allocation practices. 

(f) A major item of equipment which was 
acquired prior to the appllcabtUty of thi* 
standard was estimated, at acquisition, to 
have a servloe lire of 12 yean and a residual 
value of no more than 10 percent of acquisi¬ 
tion cost. After 4 years of service, during 
which time this standard has become appli¬ 
cable, a change In the production situation 
results In a well-supported determination to 
shorten the estimated service life to a total 
of 7 year*. The revised estimated residual 
value Is 15 percent of acquisition cost. The 
manual depreciation charges based on this 
particular asset will be appropriately In¬ 
creased to amortize the remaining cost, leas 
the current estimate of residual value, over 
the remaining 3 yearn of expected usefulness. 
This change is not a change of cost account¬ 
ing practice, but a correction of numeric 
estimate*. The requirement of 1409.50(1) 
for an adjustment pursuant to section (a) 

(4) (B) of the CAS clause doe* not apply. 

(g) The support required by | 409.50(e) 
can. In all likelihood, bo derived by sam¬ 
pling from almost any reasonable fixed asset 
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records. Of course, the more oomplet* the 
data In the records which are available, the 
more confidence there can be in determina¬ 
tions of asset service lives. The foil owing 
descriptions of sampling methods are Il¬ 
lustrations of techniques which may be use¬ 
ful even with limited fixed asset records. 

(1) A company maintains an Inventory of 
assets in use. The company should select a 
sampling time period which, preferably, is 
significantly longer than the anticipated life 
of the assets for which live* are to he estab¬ 
lished Of course, the inventory must be 
available for each year In the sampling time 
period. The company would then select a 
random sample of items in each year except 
the most recent year of the time period. Each 
Item In the sample would be compared to 
the subsequent year's Inventory to determine 
if the asset is still In service; if not. then the 
asset had been retired in the year from which 
the sample was drawn. The Item Is then 
traced to prior year inventories to deter¬ 
mine the year in which acquired. 

Not*: Sufficient Items must be drawn in 
each year to assure an adequate sample. 

(2) A company maintains an inventory 
of assets in use and also has a record of re¬ 
tirements. In this case the company does not 
have to compare the sample to subsequent 
years to determine If disposition has oc¬ 
curred. As in Example (1) above the sample 
Items are traced to prior years to determine 
the year In which acquired. 

(3) A company maintains retirement rec¬ 
ords which show acquisition dates The com¬ 
pany should select a sampling time period 
which, preferably, Is significantly longer than 
the anticipated Ufe of the asects for which 
live* are to be estimated. The company 
would then select a random sample of items 
retired In each year of the sampling time 
period and tabulate age at retirement. 

(4) A company maintains only a record 
of acqulsi Lions for each year. The com¬ 
pany should select a random sample of 
Items acquired in the most recent com¬ 
plete year and determine from current 
records or observations whether each 
Item Is currently in service. The acquisi¬ 
tions of each prior year should be sam¬ 
pled In turn to determine If sample Items 
are currently In service. This sampling 
should be performed for a time period 
significantly longer than the anticipated 
life of assets for which the lives are to 
be established, but can be discontinued at 
the point at which sample items no 
longer appear in current use. Prom the 
data obtained, mortality tables can be 
constructed to determine average asset 
Ufe. 

<5> A company does not maintain ac¬ 
counting records on fully depreciated 
assets. However, property records are 
maintained, and such records are re¬ 
tained for 3 years after disposition of an 
asset in groups by year of disposition. An 
analysis of these retirements may be 
made by selecting the larger dollar items 
for each category of assets for which live* 
arc to be determined (for example, at 
least 75 percent of the acquisition values 
retired each year). The cases cited above 
are only examples and many other exam¬ 
ples could have been used. Also In any 
example, a company’s Individual circum¬ 
stances must be considered in order to 
take into account possible biased results 
because of changes in organizations, 
products, acquisition policies, economic 
factors, etc. The results from example 
(g)(5), for Instance, might be substan- 
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tially distorted if the 3 year period was 
unusual with respect to dispositions. 
Therefore, the examples are illustrative 
only and any sampling performed in 
compliance with this standard should 
take into account all relevant informa¬ 
tion to assure that reasonable results are 
obtained. 

§ 409.70 Exemption. 

This standard shall not apply where com¬ 
pensation for the use of tangible capital as¬ 
sets U baaed on use allowances cu> provided 
for by the provisions of Pcderal Management 
Circular 73-B (Cost Principles for Educa¬ 
tional Institutions), Federal Management 
Circular 74-4 (Principles for Determining 
Costs Applicable to Grants and Contracts 
with State and Local Governments). or other 
appropriate Federal procurement regulations. 

§ 409.80 Effrelive dale. 

(a) The effective date of this Cost Account¬ 
ing Standard is July 1. 1975 (40 PR 16806. 
April 8. 1975). 

(b) Tills Cost Accounting Standard shall 
be followed by each contractor for all tan¬ 
gible capital assets acquired on or after the 
start of his next fiscal year beginning after 
the receipt of a contract to which this Coat 
Accounting Standard U applicable. 

PART 1-4—SPECIAL TYPES AND 
METHODS OF PROCUREMENT 

Subpart 1-4.4—Public Utilities 

Subsection 1-4.410-5 Is amended to re¬ 
vise paragraph <b) (7) as follows: 

S 1-4.410—5 Uniform rleu*es for utility 
service contract*. 

• • • • • 

(b) • • • 

(7) Cost accounting standards . Insert 
the three notices for solicitations as set 
forth in 5 1-3.1203 (a)(3), (h)(2). and 
(i> (2) In negotiated solicitations under 
the conditions contained in Subpart 
1-3.12. Incorporate the required contract 
clauses set forth in It 1-3.1204-1 and 
1-3.1204-2 in negotiated contracts under 
the conditions contained in Subpart 
1-3.12. Note that as provided in 5 1-3 - 
1203. the notices and clauses shall not be 
used when the price is set by law or reg¬ 
ulation or the contract is otherwise ex¬ 
empt under 5 1-3.1203(a) <1> or (2). 


PART 1-7—CONTRACT CLAUSES 

Subpart 1-7.1—Fixed-Price Supply 
Contracts 

Section 1-7.103-27 is revised, as fol¬ 
lows: 

§ 1—7.103—27 Co*! nr^unting Mmulunl*. 

(a) Insert the three notices for solici¬ 
tations set forth in f 1-3.1203 (a)(3), 
(h)(2), and (1>(2) in negotiated solici¬ 
tations under the conditions contained 
in Subpart 1-3.12. 

(b) Insert the two clauses set forth In 
55 1-3.1204-1 and 1-3.1204-2 in negoti¬ 
ated contracts under the conditions con¬ 
tained in Subpart 1-3.12. 

Subpart 1-7.2—Cost-Reimbursement Type 
Supply Contracts 

Section 1-7.203-23 is revised, as fol¬ 
lows: 


§ 1-7.203-23 Com amounting uatulAnl*. 

(a) Insert the three notices for solici¬ 
tations set forth in § 1-3.1203 (a><3), 
(h)(2). and <1)(2) in negotiated solici¬ 
tations under the conditions contained 
hi Subpart 1-3.12. 

(b) Insert the two clauses set forth in 
15 1-3.1204-1 and 1-3.1204-2 in negoti¬ 
ated contracts under the conditions con¬ 
tained In Subpart 1-3.12. 

Subpart 1-7.3— Fixed-Price Research and 
Development Contracts 

Section 1-7.303-55 Is revised, as fol¬ 
lows: 

g 1—7.303—55 CoM accounting Mandat'd*. 

(a) Insert the three notices for solic¬ 
itations set forth In § 1-3.1203 (a)(3), 
(h> (2>. and (i) (2) in negotiated solicita¬ 
tions under the conditions contained in 
Subpart 1-3.12. 

(b) Insert the two clauses set forth in 
55 1-3.1204-1 and 1-3.1204-2 in negoti¬ 
ated contracts under the conditions con¬ 
tained in 8ubpart 1-3.12. 

Subpart 1-7.4—Cost-Reimbursement Type 

Research and Development Contracts 

Section 1-7.403-50 is revised, as fol¬ 
lows: 

§ 1—7.403—50 Cm! accounting Mandnrd*. 

(a) Insert the three notices for solic¬ 
itations set forth in i 1-3.1203 (a)(3), 
(h>(2). and (i) (2) in negotiated solic¬ 
itations under the conditions contained 
In Subpart 1-3.12. 

(b) Insert the two clauses set forth in 
55 1-3.1204-1 and 1-3.1204-2 in negotiat¬ 
ed contracts under the conditions con¬ 
tained in Subpart 1-3.12. 

Subpart 1-7.6— Fixed-Price Construction 
Contracts 

6ection 1-7.602-16 is revised, as fol¬ 
lows: 

§ 1—7.602—16 Clout accounting Maudartl*. 

(a) Insert the three notices for solic¬ 
itations set forth in 5 1-3.1203 (a) (3), 
(h) (2), and (I) (2) in negotiated solicita¬ 
tions under the conditions contained in 
Subpart 1-3.12. 

(b) Insert the two clauses set forth in 
55 1-3.1204-1 and 1-3.1202-2 In negoti¬ 
ated contracts under the conditions con¬ 
tained in Subpart 1-3.12. 

Subpart 1-7.7— Transportation Contracts 

L Section 1-7.702 Is amended to re¬ 
vise paragraph (c) (3), as follows: 

§ 1—7.702 Solicitation iiiMraction- and 
condition* for transportation con¬ 
tract*. 


(c) • • • 

(3) Cost accounting standards. Insert 
the three notices for solicitations set 
forth in 5 1-3.1203 (a)(3). (h)(2), and 
(1) (2) in negotiated solicitations under 
the conditions contained in Subpart 
1-3.12. 

2. Section 1-7.703-22 is revised, as fol¬ 
lows: 


6 1—7.703—22 CoM accounting Mandardi. 

Insert the two clauses set forth in 
55 1-3.1204-1 and 1-3.1204-2 in negoti¬ 
ated contracts under the conditions con¬ 
tained in Subpart 1-3.12. 

(8ac. 205(a), 63 Stat. 390; <40 UjSC. 486 

(c))) 

Effective date . This amendment is ef¬ 
fective February 28.1976, but may be ob¬ 
served earlier. 

(It la hereby certified that the economic 
and inflationary Impacts of this regulation 
have been carefully evaluated in accordance 
with Executive Order 11821) 

Dwight A. Ink, 

Acting Administrator of 
General Services. 

November 28, 1975. 

(FR Doc.75-34821 Filed 12-30-75:8:45 am) 


Title 46—Shipping 

CHAPTER I—U.S, COAST GUARD. 

DEPARTMENT OF TRANSPORTATION 

(Docket No. KM-133; Arndt, to 146) 

PART 14G—TRANSPORTATION OR STOR 

AGE OF EXPLOSIVES OR OTHER DAN 

GEROUS ARTICLES OR SUBSTANCES. 

AND COMBUSTIBLE LIQUIDS ON 

BOARD VESSELS 

Definitions for Flammable and 
Combustible Liquids 

The purpose of these amendments to 
the dangerous cargo regulations in 46 
CFR Part 146 is to: 

1. Specify a new definition for the class 
of materials identified as “Flammable 
liquid"; 

2. Specify a new definition for the class 
of materials identified os “Combustible 
liquid"; 

3. Set forth requirements for the ma¬ 
terials that are covered by the new def¬ 
initions; and 

4. Provide exemptions for certain ma¬ 
terials covered by the new definitions. 

In 49 CFR. amendments 172-23, 173- 
78. 174-19. 177-29. and 173-78A under 
Docket No. HM-102 published on Janu¬ 
ary 24. 1974 (39 FR 2768'. May 22, 1975 
(40 FR 22263). and June 12, 1975 (40 FR 
25024), the Hazardous Materials Regula¬ 
tions Board (the Board) adopted a new 
definition for flammable liquids, created 
and defined a new class of material* 
Identified as “Combustible liquid," modi- 
fled the definition for pyrophoric liquid* 
within the flammable liquid class, and 
set forth the requirements for materials 
that arc covered by the new definitions. 

The provisions adopted under Docket 
No. HM-102 were not made applicable 
to the transportation of flammable and 
combustible liquids aboard vessels be¬ 
cause of limitation of statutory author¬ 
ity of the Coast Guard imposed under 
46 U.8.C. 170(6). 

On January 3. 1975. The Hazardous 
Materials Transportation Act (Title I« 
Pub. L. 93-633) was signed into law. Sec¬ 
tion 113(f) of the Act amended 46 U.8.C. 
170(6> to give the Secretary of Trans- 
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portation authority to establish the de¬ 
nning flash point criteria for flammable 
and combustible liquids* With the nec¬ 
essary statutory authority available, the 
Bureau considered it appropriate to make 
the provisions adopted under HM-102 
applicable to the carriage of flammable 
and combustible liquids aboard vessels. 

Rather than publishing extensive 
changes to 46 CFR 146 to accomplish this, 
the Materials Tram portation Bureau 
(MTB), on September 8. 1975 <40 FR 
41537) published a proposal to modify 
existing proposals under consideration in 
Docket HM-112; Notice 73-9 <39 FR 
3022, January 24. 1974) so that the terms 
flammable, combustible, and pyrophoric 
liquid will have the same meaning in 
regulations for transportation aboard 
vessels, as they have for transportation 
by air. rail or highway. HM-112 will 
have the eltect of consolidating the De¬ 
partment's Hazardous Materials Regu¬ 
lations < including those for water made 
in 46 CFR 146) in Title 49 of the Code ot 
Federal Regulations. 

This choice was made on the assump¬ 
tion that HM-112 would be finalized be¬ 
fore the provisions under HM-102 be¬ 
came effective on January I. 1976. If this 
had occurred, changes to 46 CFR Part 
146 would have been unnecessary because 
the effect of the consolidation under 
HM-112 would have been to make the 
amendments to 49 CFR resulting from 
HM-102 applicable to the water mode. 

Because mandatory comoiiance by the 
rail, highway and air modes with HM- 
102 amendments to Title 49 is required 
on January 1, 1976. and because the Bu¬ 
reau does not foresee the consolidation 
under HM-112 being finalized by Jan¬ 
uary 1,1976. as expected, the Bureau now 
considers it necessary to amend 46 CFR 
Part 146 to incor porate the amendments 
made to 49 CFR under HM-102. 

Under Docket HM-112: Notice No. 73- 
9A <40 FR 41537). the public has had the 
opportunity to present its views on the 
substance of the amendments being 
made herein. In addition to written com¬ 
ments accepted until October 8. 1975. the 
Bureau held a public hearing on Notice 
73-9A In Washington. D.C. on October 
1, 1975. The Bureau considers further 
public procedure unnecessary. 

The four comments received cn Notice 
73-9A supported the proposal. One com¬ 
mon ter stated that regulations dealing 
with the carriage of flammable and com¬ 
bustible liquids aboard vessels should 
take Into account the effect of such reg¬ 
ulations in relation to the IMCO Dan¬ 
gerous Code. SecUon 173.404(b) of 49 
CFR presently provides the necessary 
flexibility with respect to the use of 
labels required for purposes of import or 
export shipments. 

In consideration of the foregoing. 46 
CFR Part 146 Is amended as follows: 


RULES AND REGULATIONS 

1. $ 146.03-14 Is revised to read as fol¬ 
lows: 

§ 116.03—14 Final. point. 

<a> “Flash point" means the minimum 
temperature at which a liquid gives off 
vapor within a test vessel in sufficient 
concentration to form an ignitable mix¬ 
ture with air near the surface of the 
liquid and shall be determined as follows: 

<1> For a homogeneous, stngle-phase. 
liquid having a viscosity less than 45 
S.US. at 100- F (37.8* C.) that does not 
form a surface film while under test, one 
of the following test procedures shall be 
used: 

(!) Standnrd Method of Test for Flash 
Point by Tag Closed Tester, (ASTM 
D56-70 >: 

(ii) Standard Method of Test for 
Flash Point of Aviation Turbine Fuels by 
Setaflash Closed Tester. (ASTM D3243- 
73). or 

(ill) Standard methods of Test for 
Flash Point of Liquids by Setaflash 
Closed Tester. (ASTM D3278-73). 

(2> For a liquid other than one meet¬ 
ing all of the criteria of paragraph (a) 
<1> of this section, one of the following 
test procedures shall be used: 

<i> Standard Method of Test for Flash 
Point by Pensky-Martens Closed Tester. 
< ASTM D93-71); 

(ii) Standard Method of Test for Flash 
Point of Aviation Turbine Fuels by Set¬ 
aflash Closed Tester. (ASTM D3243-73); 
or 

(ill) Standard Methods of Test for 
Flash Point of Liquids by Setaflash 
Closed Tester. (ASTM D3278-73). 

<3) For & liquid that is a mixture of 
compounds that have different volatility 
aud flash points, its flash point shall be 
determined as specified In paragraph 
(a)(1) or (a)(2) of this section, on the 
material in the form in which it is to be 
shipped. If it Is determined by this test 
that the flush point is higher than 20* F. 
(—6.66* C.) a second test shall be made 
on a sample of the liquid evaporated 
from an open beaker (or similar con¬ 
tainer). under ambient pressure and 
temperature (20 to 25* C.) conditions, 
to 90 percent of Its original volume or for 
a period of four hours, whichever comes 
first. The lower flash point of the two 
tests shall be the flash point of the 
material 

(4) For flash point determinations by 
Setaflash closed tester, the glass syringe 
specified need not be used os the method 
of measurement of the test sample If & 
minimum quantity of two milliliters is 
assured In the test cup. 

2. | 146.03-28& is added to read as fol¬ 
low’s: 

§ 146.03—28a Pyrophoric liquid, 

"Pyrophoric liquid" means any liquid 
that Ignites spontaneously In dry or 
moist air at or below 130* F. (54.5* C.) 
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3. | 14Q.03-34a is added to read as fol¬ 
lows: 

§ 146.03-34* S.U.S. 

•S.U.S.” means Say bolt Universal Sec. 
onds as determined by the Standard 
Method of Test for Say bolt Viscosity 
(ASTM D88-56) and may be determined 
by use of the 8,U0. conversion tables 
specified in ASTM Method D2161-66 fol¬ 
lowing determination of viscosity in ac¬ 
cordance with the procedures specified in 
the Standard Method of Test for Vis¬ 
cosity of Transparent and Opaque 
Liquids < ASTM D445-65). 

4. $ 146.03-36a U added to read os fol¬ 
low’s: 

§ 146.03—36* Visrou* liquid*. 

(a) Flammable liquids are described 
as viscous flammable liquids based on the 
viscosity as determined by one oX the Xol- 
lowing methods: 

(1) The viscosity of the liquids must 
be determined in a Stormer viscosimeter 
with an actuating weight of 400 grams 
and with the liquid maintained at a tem¬ 
perature of 28* C. The cylinder of the 
viscosimeter must be immersed in the 
liquid. 

<2> For transparent liquids the sample 
may be tested in & vertical glass tube, one 
inch inside diameter by approximately 
thirteen inches long, having two marks 
ten Inches apart engraved thereon, the 
lower mark being two inches above the 
bottom of the tube. The liquid to be tested 
shall be poured Into the tube until its 
surface rises one-half inch above the up¬ 
per mark and must be maintained at a 
temperature of 28^ C. during the test. A 
polished steel ball one-fourth Inch in 
diameter shall be supported one-half 
Inch above the surface of the liquid at 
the center of the tube and dropped 
therein. " 

(3) When the speed of the cylinder in 
the test under paragraph (a)(1) of this 
section does not exceed ten revolutions 
per thirteen seconds, or the time required 
in the test under paragraph (a)(2) of 
this section for the steel ball to fall the 
vertical distance between the two lines 
upon the glass tube la not less than four 
seconds, the material Is described as 
“Viscous." 

§116.01—3 I Amended 1 

5. In 8 146.04—5, the List of explosives 
and other dangerous articles and com¬ 
bustible liquids is amended by placing an 
asterisk (•) preceding the following arti¬ 
cles: Butyl ether. Chlorobenzoi. Dlchloro- 
pentane, Dtnltrotoluene. liquid. Ethyl 
benzene. Ethyl butyrate. Ethylene glycol 
diethyl ether. Formaldehyde. Hexalde- 
hyde. Mesityl oxide. Paraldehyde. Stod¬ 
dard solvent. Styrene, and Turpentine; 
the foliowring articles are added to the 
list in their proper alphabetical 
sequence: 
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Artkfe 


Cloaded a*— UM mioirod • 


• Hiity 1 rtbor 

Iw: Flammable U'joid. n.oo.) 
•ChlolLllH'Utoi 

Ucc: KUmiiuWr UrjMill, n.o.s.) 

* Dlctilnropra uuvr 

1k*o: Kbunmablr Uquld, tLAx) 
•Uluitrotolurm*. liquid 
{met: Kkauimoblr liquid, moa.) 
*Kthyl bonseiic 
(*ee: Flammable liquid, o.oa) 
•KUiyl botyral* 

(M«: FUmmil'lc liquid. u.oj\.) 
•K Uiylrui* fly col diethyl «Uwr 
lm#: Flam ma bio liquid. mo.O 
’Formaldrhyd* 

(xy: Flammabk UquM. n,o.a) 
Miutald'hyd* 

litre Flaumnohk liquid n^A.) 
•Fkfityl oxide 

(see: Flammable liquid, fuo^.) 
•Paraldehyde 

(arr: Flammable liquid, OjOJ.) 

•Sloddaid aolvrrjl 

Omi: Flammable liquid, n.O.4.) 
W I W 

(ono: Flaimnalde liquid, n.oj.) 
•Turpenttmt 

Over Flammable Uquld. n.oj.) 


Flam. U 

Flam. I*. 

Flam. L 

Flam. L. 

Flam. L. 

Flam. L. 

Hun. L. 

Flam. L. 

Flam. L. 

Flam. L. 

Flam. L. 

Flam. L, 

Flam. L. 

Flam. L, 

Flam. L. 

Flam. L. 

Flam. L. 

Flam. L. 

Flam. L. 

Flam. L. 

Flam. L. 

Ffeuu. L. 

Flam. L. 

Flam. 1.. 

Flam. L. 

Flam. L. 

Flam. L. 

Flam. L 


• ITiikea clbrrvrtar ewmpt by the iworldou* of the detailed nyulntlmuL 


6. 8 146 21-1 paragraph (a) Is revised 
to read as follows: 

§ 116.21-1 Definition of flammable liq¬ 
uid*. 

(a) A flammable liquid is defined as 
any liquid having a flash point below 
100* P. (37.8* C.) f that does not meet 
one of the definitions specified in 

f 146.24-1. 

(1) For the purposes of the regulations 
In this subchapter. any mixture having 
one component or more with a flash 
point 100* F. (37.8° C.) or higher that 
makes up at least 99 percent of the total 
volume of the mixture, is not considered 
to be a flammable Uquld. 

(2) For the purposes of this sub¬ 
chapter. a dLstUled spirit of 140 proof or 
lower is considered to have a flash point 
no lower than 73" F. 

Note: A flammable liquid with a flash 
point of 73* F. or higher in packaging 
having a capacity of 110 gallons or less, 
packaged prior to January 1, 1976. may 
be shipped and transported without being 
subject to any of the requirements of 
this subchapter applicable to flammable 
liquids untU January 1. 1977. 


7. 8 146 21-60 is revised to road as 
follows: 

g 146.21—60 Potable *piriu. 

Alcoholic beverages (wi ne an d distilled 
spirits as defined In 27 CFR 4.10 and 
6.11) in containers having a rated capac¬ 
ity of one gallon or less are not subject 
to the requirements of this subchapter. 

8. 8 146.21-65 paragraphs fa) and <b) 
are revised to read as follows: 

g 116.21-65 Uniitcd quantity shipment*. 

<a) Flammable Uquids, except those 
enumerated In paragraph (c) of this sec¬ 
tion, are exempt from specification pack¬ 
aging. marking other than name of con¬ 
tents, and labeling requirements, unless 
otherwise provided, when packed and of¬ 
fered for shipment in accordance with 
paragraphs (a)(1), (2). (3). and (4) of 
this section. 


(1) In metal containers not over one 
quart Capacity each, packed in strong 
outside containers. 

(2) In containers having a capacity 
not over one pint or sixteen ounces by 
weight each, packed in strong outside 
containers. 

(3) In inside containers having a rated 
capacity of one gaUon or less when 
packed in strong outside containers. The 
provisions of tills partial exemption ap¬ 
ply only if the flash point of the material 
is 73*F. or higher and the flash point or 
an Indication that the flash point is 73*F. 
or higher is marked on the outside of the 
package. 

(4) Such limited quantity shipments 
may be accepted on board vessels, sub¬ 
ject to the regulations in this Part, pro¬ 
vided the bill of lading or other ship¬ 
ping paper correctly describes the article 
and the required marking on the outside 
container is in accordance with the true 
name in the commodity list. Stowage 
shall be "On deck under cover” or "Tween 
decks” in a compartment not subject to 
artificial heat. 

<b> A flammable liquid having a flash 
point of 73*F. or higher is not subject to 
the specification packaging requirements 
of tills subchapter when in a packaging 
having a capacity of 110 gallons or leas. 
The provisions of this paragraph apply 
only if the flash point of the material or 
and indication that the flash point Is 
73 e F. or higher Ls marked on the outside 
of the package. 

• • • „ • • 

8 § I 16 . 21 - 70 . 116 . 21 - 75 , 146 . 21 - 77 . ami 
116 . 21-79 (Removed] 

9. In I 146.21, the following subsections 
are revoked : 146.21-70,146.21-75, 146.21- 
77. and 146.21-79. 

§ 116*21—100 (Amended) 

10. 8 146.21-100 Table D—Classifica¬ 
tion: Flammable Uquids ls revised as fol¬ 
lows: 

a. By strUdng the words “at or below* 
80*F.” in column one in the parentheti¬ 
cal expression "(When possessing r flash¬ 
point at or below 80 F.)” wherever they 


appear and inserting in place thereof the 
words “less than 100*1*.” 

b. By revising the heading of column 
two to read “Characteristic properties \ 
cautions, markings required” and by 
adding the following footnote to each 
corresponding code page: 

The flash points provided are approxi¬ 
mations and arc given T.O.C " 

c. By revising paragraph <a> in col¬ 
umns 5 and 6 and paragraphs (b> and <f > 
in columns 4 and 7 for the article Flam¬ 
mable liquids, n.o.s., by striking the 
words “20*F. to 30"F” and inserting in 
place thereof “20“F. to less than 100‘F/* 

11. 8 146.26-1 is revised to read as fol¬ 
lows: 

§ 116.26—1 IFrfinilion of roniliu«itbl« 

liquids. 

(a i A combustible liquid is defined as 
any liquid having a flash point at or above 
100 F. <37 8*0. end below 200*F 
(93.3*C.), which does not meet the defini¬ 
tion of any other classification specified 
in this subchapter. 

<b> For the purposes of the regulation* 
in this subchapter any mixture having 
one component or more with a flash point 
at 200* F. (93.3* C.) or higher, that 
makes up at least 99 percent of the total 
volume of the mixture, is not considered 
to be a combustible Uquld. 

<c> For the purposes of this subchap¬ 
ter, an aqueous solution containing 24 
percent or less alcohol by volume ls con¬ 
sidered to have a flash point no less than 
100* F. (378* C.) if the remainder of 
the solution does not meet the definition 
of a hazardous material as defined in 
tills subchapter. 

id> 200* F. (93.3* C.) is a limitation 
of the application of the regulations in 
this subchapter and should not be con¬ 
strued as indicating that Uquids with 
higher flash points will not burn. Mark¬ 
ings such as “NONFLAMMABLE" or 
“NON(X>MBUSTIBLE • should not be 
"used for materials that have a flash point 
of 200’ F. (93.3* C.) or higher. 

§ 1 16.20—30 IKrraovcd] 

12. 8 146.26-30 is revoked. 

13. 4 146,26-33 is added to read as fol¬ 
lows: 

§ 1 16.26—33 Exempt aliipmeitl*. 

The requirements of this subchapter 
do not apply to combustible Uquids in 
packagings having capacities of 110 gal¬ 
lons or less. 

§ 116.26—100 | Amended) 

14. 8 146.26-100 Table J—Cliusslflia- 
Uon: Combustible liquids is revised a* 
follows: 

A. By striking in column 1 the paren¬ 
thetical expression “(When possessing 
a flashpoint at or below 150* F. and 
above 80* F.) " wherever they appear and 
Inserting in place thereof “When posset¬ 
ing a flash point below 200* F. and at or 
above 100* F.). M 

B. By revising the heading of column 
two to read “Characteristic Properties 


“•The flash points provided are approxi¬ 
mations and are given In *F. T.O.C." 
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cautions. markings required" and by 
adding the following footnote to each 
corresponding code page: 

C. By revising the entries in column 5 
<Passenger vessel) for each article to 
read as follows: 

Stowage: 

“On deck in open/* 

'Portable tanks in compliance with 
DOT regulations." 

“Marine Portable tanks." 

D. By revising the entries in column 6 
‘ Ferry vessel, passenger or vehicle) for 
each article to read as follows: 

Ferry stowage (AA) • • • 

“Portable tanks in compliance with 
DOT regulations.** 

“Marine Portable tanks.*' 

“Tank trucks in compliance with DOT 
regulations.*’ 

E. By revising the entries In column 7 
(R.R. car ferry, passenger or vehicle) 
for each article to read as follows: 

Ferry stowage (BB). 

“Portable tanks In compliance with 
DOT regulations.*' 

“Marine Portable tanks.*' 

“Tank trucks in compliance with DOT 
regulations." 

“Tank cars in compliance with DOT 
regulations." 

(46 U.8.O. 170(7). 391a. 49 CFR 163 (f)). 

Effective date: March 31, 1976. How¬ 
ever. immediate compliance with the 
regulations as amended herein is au¬ 
thorized Immediately. 

Issued in Washington. DC. on De¬ 
cember 24. 1975. 

James T. Cuvtis, Jr.. 
Director . Materials Transportation 

Bureau. 

(PR Doc.76 36125 Plied 12 30 76; 8:45 amj 


Title 47 —Telecommunication 

CHAPTER 1—FEDERAL COMMUNICATIONS 
COMMISSION 

’|FCC 75-13071 

PART 5—EXPERIMENTAL RADIO SERVICE 
(OTHER THAN BROADCAST) 

Elimination of Unnecessary Requirements 

Adopted: December 16, 1975. 

1. Pursuant to the Commission's policy 
to simplify its regulations and applica¬ 
tion procedures. Part 5. Experimental 
Radio Service <Other Than Broadcast* 
is herewith amended to eliminate various 
requirements that are no longer neces¬ 
sary. 

2. For application processing purposes 
«i 5.53 of the rules), it appears that one 
ropy < an original) of the application will 
be sufficient to meet the Commissions' 
needs. We are therefore reducing the 
number of copies required by the rules. 

3. In order to eliminate a requirement 
lor those licensees who conduct wildlife 
and ocean buoy tracking operations un¬ 
der the provisions of Part 5, 5 5,155 is 
amended to delete operator requirements 
for all stations operating under 5 5.108 of 
the rules. The change will obviate the 
need to waive the operator requirement 
individually for each license issued by 
*oe Commission. 
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4. We conclude that, for the reasons set 
forth above, adoption of the amendments 
will serve the public interest Inasmuch 
as the amendments are procedural in na¬ 
ture. Impose no additional burdens, and 
raise no issue upon which comments 
would serve any useful purpose, compli¬ 
ance with the prior notice and effective 
date provisions of 5 UB.C. 853 is unneces¬ 
sary. 

5. Therefore, if is ordered . That, pur¬ 
suant to section 4(1) and 303 (g) anc (r) 
of the Communications Act of 1934. as 
amended. Part 5 of the Commission's 
rules and regulations is amended as set 
forth below, effective December 31. 1975. 

(Sec. 4. 303, 48 8tat*, am amended. 1080. 1082. 
47 US.C. 164. 303.) 

Released: December 19. 1975. 

Federal Communications 
Commission. 

(seal) Vincent J. Mullins. 

Secretary. 

Part 5 of Chapter I of Title 47 of the 
Code of Federal Regulations is amended 
as follows: 

1. Section 5.53(f) is revised, to read as 
follows: 

§ 5.53 Filing of 4ppliraliou«. 

• • • • • 

(f> Unless otherwise specified In a par¬ 
ticular case, only the original signed 
copy of the application shall be filed. 
Applications with facsimile signatures 
will not be accepted. 

2. Section 5.155(b)(4) Is revised to 
read as follows: 

8 5.155 Operator r«*qtiir<*m«*itlM. 

• • • i • 

<b>‘4> No person is required to be in 
attendance at a station under the follow¬ 
ing conditions: 

(i) When transmitting on frequencies 
above 50 MHz for telemetering purposes. 

(ii> When serving as a replay station 
for the purpose of retransmitting by self 
activating means signals from another 
station or stations. 

(ill) When transmitting in the 40.66- 
40.70 MHz frequency band in accordance 
with the provisions of 3 5.108. 


(FR Doc 75-35117 Filed 12-30-76:8:45 am] 


Title 49—Transportation 

CHAPTER V—NATIONAL HIGHWAY 
TRAFFIC SAFETY ADMINISTRATION 

| Docket No. 75-24; Notice 021 

PART 571—FEDERAL MOTOR VEHICLE 
SAFETY STANDARDS 

Redefinition of "School Bus" 

This notice amends the definition of 
"school bus" that appears in 49 CFR 
571.3. to conform to the mandate of the 
Motor Vehicle and SchoOlbus Safety 
Amendments of 1974 (The Act). Pub. L. 
93-492. by expand ing t he present defini¬ 
tion used by the NHTSA in establishing 
safety requirements. 

The NHTSA‘s present definition of 
"school bus*' (49 CFR 571.3) Is based on 
the design of the vehicle: 
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’•School bui H meant a but designed pri¬ 
marily to carry children to and from school, 
but not Including buses operated by com¬ 
mon carriers in urban transportation of 
school children. 

The Act Included a definition of 
"school bus" based on its usage for trans¬ 
porting students, instead of its design: 

(14) • Schoolbus” meant a passenger motor 
vehicle which It designed to carry more than 
10 passengers In addition to the driver, and 
which the Secretary determines Is likely to be 
significantly used for the purpose of trans¬ 
porting primary, preprimary. or secondary 
school students to or from such schools or 
events related to tuch schools; 

The legislative history of the Act spe¬ 
cifically emphasizes Congress' view that 
the existing definition based on vehicle 
design is too narrow and should be ex¬ 
panded to Include vehicles likely to be 
used for school student transportation. 
H.R. Rep. No. 93-1191, 93rd Cong.. 2d 
Session 42 1974): 

Your Committee decided that safety reg¬ 
ulation should reach the wide variety of 
pasaenger motor vehicles which ar© actually 
and significantly used to transport students, 
not merely those which are primarily 
designed for this purpose 

The Congressional definition directs 
the NHTSA (by reference to a Secre¬ 
tarial determination) to establish a reg¬ 
ulatory definition that encompasses a 
described category of bus used for 
student transportation. The NHTSA 
subsequently proposed a definition that 
would accomplish the Congressional in¬ 
tent within the regulatory and enforce¬ 
ment framework of the Act (40 FR 
40854. September 4.1975) : 

“School bus” means a bu* which la 
equipped to carry more than 10 passengers 
In addition to the driver and which la sold, 
or introduced, or delivered for Introduction 
In Interstate commerce, for purposes that 
Include carrying students to and from school 
or related events, but does not Include buses 
designed and sold for operation os a com¬ 
mon carrier in urban transportation. 

Comments were received from manu¬ 
facturers and users of school buses (and 
their associations*, the States of Wis¬ 
consin and Montana, the California De¬ 
partment of Highway Patrol (CHP>, the 
Vehicle Equipment Safety Commission 
< VESC), and Mr. George Chambers. The 
major issue in those comments was the 
degree to which the proposed definition 
conformed to Congressional Intent. The 
Motor Vehicle Manufacturers Associa¬ 
tion (MVMA). Chrysler Corporation, In¬ 
ternational Harvester (IH), General 
Motors, and the State of Montana ar¬ 
gued that the Congressional expectation 
of regulating most student-carrying 11- 
or-more-passenger motor vehicles on the 
basis of anticipated use could not be 
reasonably effectuated under the author¬ 
ity of the Act. 

The Act provides that "no person 
shall • • • manufacture for sale, sell, 
offer for sale, or introduce or deliver for 
Introduction in interstate commerce • • • 
any motor vehicle • • • unless it is in 
conformity with f applicable! stand- 
ardfs).05 U.S.C. 5 1397(a)(1) 
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(A)). This provision authorises place¬ 
ment oX responsibility on a seller com¬ 
pliance with standards that apply to 
school buses. The Congressional defini¬ 
tion clearly directs that the likely use of 
the vehicle as well as its design be con¬ 
sidered in the determination of its status 
as a school bus. The NHTSA remains 
convinced that, of all the persons in the 
chain of distribution who arc subject to 
the Act, the seller is most likely to have 
knowledge of the likely use of the vehicle. 

In essence, the NHTSA proposed that 
"school bus" be defined as a bus that is 
sold for purposes that include student 
transportation. Thus the determination 
of vehicle classification, in close cases, 
con be made on the basis of the sales 
transaction. It would not. however, be 
based solely on an event that occurs after 
sale, such as the actual use of the vehicle. 
The MVMA and others assumed from a 
reference in the proposal to the "Intent'’ 
of cither party that the seller would be 
held responsible for the unexpressed in¬ 
tent of the purchaser to use the vehicle 
for student transportation, although this 
purpose wax unknown to the seller. This 
is not the case. The seller Is not held re¬ 
sponsible for more than Its knowledge of 
the purpose of the sole. If the seller has 
reason to believe that a vehicle will be 
used for student transportation, It can 
easily ascertain intended use by request¬ 
ing a written statement of purpose from 
the purchaser. 

The MVMA suggested that "school 
bus" be defined as a bus that is equipped 
for the purpose of carrying primary, pre- 
primary, or secondary school students to 
or from schools or related events. This 
definition falls short of the Congres¬ 
sional mandate to cover vehicles that are 
"likely to be significantly’ used for the 
purpose of transporting . . . students". 
For example, all buses purchased for 
more than a single purpose (e.g.. student 
and faculty transportation ) would be ex¬ 
cluded from the definition and from 
coverage by the standards. Also the cri¬ 
terion "equipped for the purpose" of stu¬ 
dent transportation does not make clear 
what equipment <c.g~, warning lights, 
school bus seating) would be determina¬ 
tive of the purpose. General Motors* sug¬ 
gested "designed or equipped for the 
purpose" is also vague as to the meaning 
of what element of design or equipment 
would be determinative of the vehicle’s 
classification. 

General Motors and Wayne Corpora¬ 
tion implied that it Is unreasonable to 
hold manufacturers responsible for what 
happens to a vehicle In the hands of 
dealers. There is no intent to do this, 
however. A manufacturer or Oliver entity 
in the chain of distribution is only to be 
held responsible for what It knows. If a 
vehicle Is originally produced as a non¬ 
school vehicle (a van-type multipurpose 
passenger vehicle <MFV>. for example), 
and subsequently is sold by a dealer for 
school transportation purposes, it Is the 
dealer who will be held for any non- 
compliance with school bus standards, 
not the manufacturer. Actually, final- 
stage manufacturers (in some cases 
dealers) have always undertaken modifi¬ 
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cation of trucks and MPV’s that result in 
different requirements from the factory 
installation. This responsibility has not 
created an impossible burden on the 
original manufacturer. 

Way ne suggested that "school bus" be 
defined to mean only those vehicles that 
a user or regulatory authority designates 
as a school bus by use of exterior identi¬ 
fication such as a label or distinctive 
lighting or color. This criterion, like 
MVMA’s, falls short of Congress’ evi¬ 
dent interest in any vehicle likely to be 
significantly u*ed for student transpor¬ 
tation. Evidently vehicles operated by 
private schools are not. in many cases, 
given the exterior identification mark¬ 
ings suggested by Wayne. 

In conforming its propo sal to the Con¬ 
gressional definition, the NHTSA limited 
"school bus" to a bus that carries at least 
11 passengers In addition to the driver. 
Based on comments received from Wayne 
and CHP, It appears that the definition 
should be expanded slightly to include 
buses that carry 10 passengers. This 
eliminates a departure from previous 
NHTSA vehicle categorization that clas¬ 
sifies vehicles with 10 or fewer occupant 
seating positions as MPV’s or passenger 
cars and vehicles with 11 or more seating 
positions as bases. To adhere strictly to 
the Congressional definition would leave 
the small group of vehicles that trans¬ 
port 10 students without coverage under 
either the school bus, the MFV. or the 
passenger car standards. 

Some commonters incorrectly assumed 
that the Congressional definition of 
"school bus" established an outer limit 
on the NHTSA’s authority to regulate 
vehicles that transport students as such. 
To the contrary*, the Congre ssiona l defi¬ 
nition is a direction to the NHTSA that 
the new standards in this area mast not 
be applied to a narrower category of ve¬ 
hicle. As long as that direction of Con¬ 
gress is satisfied, the NHTSA is, however, 
authorized to decide the scope of its 
standards, and in this case to expand on 
the Congressional definition to Imple¬ 
ment the mandate effectively. 

In response to Mr. George Chambers’ 
concern that the NHTSA definition is too 
brood, the NHTSA considers It reason¬ 
able to regulate all buses significantly 
used for transportation of students to 
and from ail schools and related events, 
not Just pre-primary, primary, and sec¬ 
ondary schools. The NHTSA concludes 
that its rewording of the Act’s "schools 
or events related to such schools" as 
"schools or related events" docs not con¬ 
tradict Congressional direction. 

Wayne and the National School Trans¬ 
portation Association <NSTA) suggested 
that buses used in urban transportation 
must be included in the definition of 
•‘school bus" because they are used in 
some circumstances to transport stu¬ 
dents to and from school. It Is true that 
the phrase "likely to be significantly ased 
for the purpose of transporting • • • 
students to or from • • • schools" could 
arguably be considered to cover transit 
buses on regular common-carrier routes. 
Such buses have been explicitly excluded 
from the NHTSA’s definition for several 


years, however. In light of the major 
standard-setting activity mandated by 
Congress in the Act, it is unlikely that 
such a broad change of regulatory direc¬ 
tion would be contemplated by Congress 
without explicit discussion at some point 
in the legislative history. The legislative 
history contains no Indication of such a 
Congressional intent, and tills agency 
therefore concludes that such coverage 
was not Intended. The boundaries of cov¬ 
erage arc explicitly left by the statute 
to agency determination. In light of the 
purposes for which the school bus stand¬ 
ards are being developed, their expected 
costs and benefits, and the modes of use 
of transit buses, the NHTSA has con¬ 
cluded that the continued exclusion of 
buses designed and sold for operation as 
common carriers In urban transportation 
is in the public interest. 

Mr. George Chambers suggested that 
limiting the exclusion of transit-type 
buses to those in urban areas appeared 
to be illogical. The NHTSA has satisfac¬ 
torily used this limit for several years, 
and no problems have developed. If dif¬ 
ficulties should appear in the future, fur¬ 
ther modification of the definition will 
be considered. 

The MVMA and General Motors sug¬ 
gested that the existing description of 
transit-type hues ("operated" as a com¬ 
mon carrier) more simply describes the 
excluded class than NHTSA’s proposed 
language ("designed and sold’’). By lim¬ 
iting the exclusion to buses designed 
and sold for u^e as common carriers, the 
definition conforms to the areas (design 
and sale) over which the agency has 
jurisdiction under the statute. 

Wayne and the States of Wisconsin 
and Montana questioned the wisdom of 
limiting the definition to buses (10 pas¬ 
sengers or more), when some school ve¬ 
hicles for handicapped students are 
equipped for fewer than 10 passengers 
and would not be required to meet the 
standards. The NHTSA has carefully 
considered extension of school bus 
standards to vehicles other than buses, 
but concludes that the standards in 
question have been developed for ve¬ 
hicles with bus seating and loading char¬ 
acteristics. For example, the proposed 
bus passenger seating and crash pro¬ 
tection standard is calculated for cab- 
chassis - and van-type vehicles with 
seating for 10 passengers or more. 

The VESC asked that only’ buses pri¬ 
marily used for transportation of stu¬ 
dents be considered school bases, so that 
buses used primarily for other purposes 
would not be able to display the distinc¬ 
tive school bus markings or be used to 
transport students after their systems 
had deteriorated in some more abusive 
use. The agency views the Congressional 
emphasis on "significant" use of a vehicle 
as a direction to extend the school bus 
standards to all buses that transport stu¬ 
dents. whether or not It is their primary 
purpos e. For the same reason, the 
NHTSA does not agree with Blue Bird 
Body Company's opinion that "activity” 
buses should be excluded from the Con- 
grexxlonally mandated standards. It ap¬ 
pears that Congress intended all the 
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scliool bus standards to apply to buses 
that carry students to or from events re¬ 
lated to their schools. 

The definition basically relies on the 
.Miles transaction for a determination of 
a vehicle's status. In some cases vehicles 
are leased for the purpose of transport¬ 
ing students, and it is for tills reason 
that the definition refers to •'introduc¬ 
tion in interstate commerce*' as weU as 
sale. The description of this '‘no-sale*' 
event has been simplified somewhat in 
response to the comments. 

The California Department of High¬ 
way Patrol asked whether motor ve¬ 
hicles with a capacity of less titan 11 
occupants 02 as proposed) that trans¬ 
port students are preempted from regu¬ 
lation by the States as school buses. The 
answer is no. Since motor vehicles with 
a capacity of fewer than 11 occupants 
are not regulated as school buses by the 
NHTSA, State school bus regulations, to 
the extent that they apply to such 
smaller vehicles, would not be preempted 
by the NHT8A school bus standards. For 
instance, brake systems of MPV’s are 
not regulated by the NHTSA and may 
be governed by State regulations. Of 
course. State regulations may not con¬ 
flict with standards applicable to these 
vehicles as passenger cars or MPV's. 

The State of Montana believed that the 
definitions of Type I and Type n school 
buses would be affected by this redefini¬ 
tion. In fact neither the present defini¬ 
tion nor the new definition conflict with 
State or Highway Safety Standard defi¬ 
nitions (such as the Pupil Transporta¬ 
tion Standard No 17) that regulate the 
operation of the vehicle, so long as those 
j irrational regulations do not dictate 
the design and performance of the ve¬ 
hicle to the degree that it is subject to a 
safety standard. 

In consideration of the foregoing, the 
definition of “School bus'* In Title 49 of 
the Code of Federal Regulations (49 CFR 
8 571.3) Is amended to read as follows: 

3 .171.3 Definition*. 

<b> • • • 

• • • • • 

4 School bus" means a bus that is sold, 
or introduced In interstate commerce, 
for purposes that include carrying stu¬ 
dents to and from school or related 
events, but docs not Include a bus de¬ 
signed and sold for operation as a com¬ 
mon carrier in urban transportation 


Effective date: October 27. 1976. 

(See. 103, 103. 119. Pub. L. 89 663. 80 Stat. 
718. aa amended by Pub. L. 93-492, 88 Stat. 
1470 (15 XJJ8.C. 1391, 1392. 1407); delrga- 
ttoa of authority at 49 CFR UK)) 

Issued on December 23, 1975. 

James B. Gregory. 

Administrator . 
fra Doe 75-35147 Piled 12 -34-73;2:09 pm) 

Title 4—Accounts 

CHAPTER |—GENERAL ACCOUNTING 
OFFICE 

MISCELLANEOUS AMENDMENTS 

Miscellaneous amendments in the in¬ 
dicated parts are made to accomplish 


changes necessitated by clianges in in¬ 
ternal organization of the General Ac¬ 
counting Office, to modify financial re¬ 
porting requirements for special employ¬ 
ees; to correct typographical errors ap¬ 
pearing in the regulations governing bid 
protests; and to reduce the charge for 
copies of records made on office copying 
machines. 

Accordingly. Parts 1. 6, 20 and 81 are 
amended as follows: 

PART 1—RECOGNITION OF ATTORNEYS 
AND OTHER REPRESENTATIVES 

1. Section 1.5 is amended to read as 
follows: 

§1.5 Committee on enrollment nml dis¬ 
barment. 

A committee on enrollment and dis¬ 
barment has been created consisting of 
the General Counsel, who shall act as 
chairman, and the Director, Claims Di¬ 
vision. The Committee shall meet at such 
times as are necessary to consider ap¬ 
plications for recognition to appear be¬ 
fore the General Accounting Office: re¬ 
ceive complaints against those enrolled; 
conduct hearings, make inquiries and 
perform all duties necessary in the 
earn ing out of their assigned tasks un¬ 
der this part. 

(See 31). 42 8Ut. 25; 3! CS C. 52) 


PART 6—EMPLOYEES 
RESPONSIBILITIES AND CONDUCT 

2. Section 6.3 is amended by the addi¬ 
tion of a new paragraph (d) as follows: 

§ 6.3 Form*, 


td> OPM Form 78. Certification of Re¬ 
view of Statement of Employment and 
Financial Interests for a Special Govern¬ 
ment Employee and Finding of No Con¬ 
flicts of Interest (Appendix A-3, FPM 
Chapter 304). 

(Sec. 811. 43 Stmt. 25; 31 TJS.C 52. Interpret 
or apply 18 U.S.C. 301-218) 

3. Section 6.55<b) Is amended to read 
as follows: 

§ 6.53 Supplementary 

• • • • • 

<b> Special Government Employees. As 
long as a special Government employee 
is subject to the reporting requirements 
of I 6.50(b) of this chapter, he shall sub¬ 
mit a supplementary statement under 
the following circumstances. 

(1) Whenever there occurs a substan¬ 
tial change in or addition to information 
previously submitted, a special Govern¬ 
ment employee shall submit a brief state¬ 
ment describing the change or addition. 
Questions as to what constitutes a sub¬ 
stantial change or addition should be 
directed to the appropriate head of di¬ 
vision or office. If that official has furtlier 
questions, the matter should be re¬ 
ferred to the counselor for GAO for 
resolution. 

<2) Upon extension of his appoint¬ 
ment at the end of the fiscal year, a spe¬ 
cial Government employee shall file a 
supplementary statement by the follow¬ 
ing July 31. The statement shall consist 
of a completely executed, up-to-date 


GAO Form 311. It Is permissible to sub¬ 
mit a copy of tho most recently submit¬ 
ted GAO Form 311 with the date 
changed, amended to reflect any changes 
in or additions to previously submitted 
information or unamended if no such 
changes have taken place. 

PART 20— INTERIM BID PROTEST 
PROCEDURES AND STANDARDS 

4. Section 20.2(b)(2) and (3) and <c) 
are amended to read as follows: 

§ 20.2 Time fur filing. 


(b) • • * 

(2) In cases other than those covered 
in subparagraph (1), bid protests shall 
be filed not later than 10 days after the 
basis for protest Is known or should have 
been known, whichever is earlier. 

(3) The term “filed*' as used In this 
section means receipt In the contrasting 
agency or in the General Accounting Of¬ 
fice as the case may be. Protesters are 
cautioned that protests should be trans¬ 
mitted or delivered In the tnnnner which 
will assure earliest receipt. Except as 
provided in paragraph (c> of tills sec¬ 
tion, any protest received in the General 
Accounting Office after the time limits 
prescribed in this section shall not be 
considered unless It was sent by regis¬ 
tered or certified mall not later than the 
fifth day. or by mallgr&m not later tlian 
the third day, prior to the final date for 
filing a protest as specified herein, Tin? 
only acceptable evidence to establish the 
date of mailing shall be in the U.S. Pos¬ 
tal Service postmark on the wrapper or 
on the original receipt from the U.S. Pos¬ 
tal Sendee. The only acceptable evidence 
to establish the date of transmission by 
mallgr&m shall be the automatic date in¬ 
dication appearing on the mailgram. If 
the postmark In the case of mail or the 
automatic date Indication in the case of 
a mailgram Is illegible, the protest shall 
be deemed to have been filed late. 

(c) The Comptroller General, for good 
cause showm. or where he determines that 
a protest raises Issues significant to pro¬ 
curement practices or procedures, may 
consider any protest which is not filed 
timely. 

(Sec. an. 42 Stmt. 25: 31 US.C. 52. Interpret 
or epply «ec. 305. 42 Stmt, 24: 31 US.C. 74) 

5. Section 20.3(b) is amended to read 
as follows: 

§ 20.3 Notice of IVotcM, •iit)vni««ion of 
Agency report and time for filing of 
com menu on report. 

• • • • • 

tb> Material submitted by a protester 
will not be withheld from any interested 
party outside the Government or from 
any Government agency which may be 
Involved In the protest except to the 
extent that the withholding of informa¬ 
tion is permitted or required by law or 
regulation. If the protester considers that 
the protest contains material which 
should be withheld, a statement advLslng 
of this fact must be affixed to the front 
page of the protest document and the 
allegedly proprietary information must 
be so identified wherever it appears. 


FEOERAl REGISTER, VOL 40. NO. 


(8«c 311. 42 Stat 25; 31 U8.C. 52 Interpret 
or Apply see. 305. 42 8lAt, 24; 31 UB.C. 74) 

251 —WEDNESDAY, DECEMBER 3), 1975 



















60036 RULES AND REGULATIONS 


6. 8ection 20.6 is amended to read as 
follows: 

§ 20.6 Time for submi«§ion of additional 
information. 

Any additional information requested 
by the Office of General Counsel. Gen¬ 
eral Accounting Office, from the pro¬ 
tester or interested parties shall be sub¬ 
mitted no later than 5 days after the 
receipt of such request. If it is necessary 
to obtain additional information from 
the agency, the General Accounting Of¬ 
fice will request that such information be 
furnished as expeditiously as possible. 


PART 81—PUBLIC AVAILABILITY OF GEN 
ERAL ACCOUNTING OFFICE RECORDS 

7. Section 81.7(a) (1) (i) is amcned to 
read as follows: 

§ 81.7 Fm and charge*. 

(a) • • • 

<1) The reproduction charge per page 

will be: 

(!) Copies made on office copying ma¬ 
chines: 10 cents. 


fsKALl Elmer B. Staats, 

Comptroller General 
of the United States. 
[TR Doc.76-35178 Filed 13~30-75;8;45 amj 


CLAIMS; GENERAL 
Miscellaneous Amendments 
Pub. L. 93-604 authorized the transfer 
from the General Accounting Office to 
the General Services Administration of 
the function of auditing and settling 
claims pertaining to payments for trans¬ 
portation services furnished for the ac¬ 
count of the United States Government* 
This transfer necessitates numerous cor¬ 
rections in Subchapter C of the address 
to which general claims are to be directed 
as well as a revision of section 30.1(b) 
to indicate that reclaims of loss and 
damage deductions are to be filed in the 
General Accounting Office. 

PART 30—SCOPE OF SUBCHAPTER 
X. Section 30.1(b) Is amended to read: 

§ 30.1 Co%rragr of regulation* in Sub- 
ehaptcr C. 

• • • • • 

<b) Claims for charges for transporta¬ 
tion services furnished for the account of 
the United States, which now are to be 
filed with the General Sendees Adminis¬ 
tration or the agencies out of whose 
activities they arise. However, claims by 
carriers and forwarders against the 
United States for amounts administra¬ 
tively deducted from transportation pay¬ 
ment vouchers in connection with loss or 
damage to property arc covered by this 
subchapter and are to be filed in the Gen¬ 
eral Accounting Office. 

(Sec. 311. 42 Stat. 23; 31 U.S.C. 52 Interpret* 
or applies sec. 305. 42 Stat. 24; 31 U.S C. 71) 


2. The words "Claims Division," are 
substituted for "Transportation and 
Claims Division" wherever the latter 
phrase appears throughout Subchapter 
C, specifically as follows: 


PART 31—CLAIMS AGAINST THE UNITED 
STATES; GENERAL PROCEDURE 

(1) In the section analysis to Part 31, 
the heading for i 31.6; 

(2) In the seventh line of $ 31.4; 

(3) In the address shown in 9 31.4; 

(4) In the fifth and sixth lines of 
9 31.5(a); 

(5) In the heading of 9 31.6; 

(6) In the fourth and fifth lines of 
and in the address shown in 9 31.6; 

(7) In the first two lines of 9 31.8(a); 


PART 33—DECEASED CIVILIAN OFFICERS 
AND EMPLOYEES; PROCEDURES FOR 
SETTLEMENT OF ACCOUNTS 

(8) In the sixth and seventh and the 
twenty-second and twenty-third lines of 
9 33.6(c). 


PART 34—DECEASED MEMBERS OF THE 

ARMED FORCES AND NATIONAL 

GUARD: PROCEDURES FOR SETTLE¬ 
MENT OF ACCOUNTS 

(9) In the seventh and eighth lines 
of 9 34.1(d); 

(10) In the third and fourth and the 
nineteenth and twentieth lines of 
9 34.3(b). 

(Sec. 311. 43 mat, 25; 31 UB.C. 52. Interpret* 
ar applies tec. 305. 42 Slat. 24; 81 UB.C. 71) 

IslalJ Elmtr B. Staats. 

Comptroller General 
of the United States. 

|FR Doc-75-35177 Piled 12-30-75:8:46 am] 

Title 10—Energy 

CHAPTER II—FEDERAL ENERGY 
ADMINISTRATION 

PART 212—MANDATORY PETROLEUM 
PRICE REGULATIONS 

Revocation of Service Station Rent 
Regulations 

On November 11, 1975. the Temporary 
Emergency Court of Appeals in the case 

of Shell Oil Co. v. TEA, - F.2d- 

(No. 5-13), held that FEA’s rent regula¬ 
tions. 10 CFR 212 101-103. ns applied to 
rentals charged by Shell, were beyond 
the scope of FEA*s statutory authority 
and enjoined FEA from enforcing such 
regulations with respect to Shell. Baaed 
on the unanimity of the court on all of 
the critical issues addressed and other 
considerations the FEA has decided not 
to seek further judicial review' of this de¬ 
cision. 

In view of this Judicial determination, 
and in order to assure its equal applica¬ 
tion to all firms, the FEA hereby revokes 
its rent regulations, effective November 
11. 1975 (the date of the Shell decision). 
Also in this regard. FEA is withdrawing 
an earlier notice of proposed rulemaking 
with respect to service station rent regu¬ 
lations and is proposing to adopt service 
station rent guidelines. 

Revocation of service station rent reg¬ 
ulations. The revocation of the rent regu¬ 


lations is effected in amendments 
adopted today which revoke 10 CFR Part 
212. Subpart G. in its entirety. In addi¬ 
tion. §9 212.2 and 212.10, which state the 
applicability of Part 212 and provide gen¬ 
eral price rules, are amended to delete 
references therein to authority to regu¬ 
late rents in connection with the leasing 
of real property used in the retailing of 
gasoline. Also deleted in these two sec¬ 
tions are references to the leasing of 
covered products. Such references, while 
appropriate under the Economic Stabili¬ 
zation Program regulations upon which 
the FEA price regulations were con¬ 
structed. are superfluous under FEA price 
regulations since petroleum products are 
not known to be subject to lease (as dis¬ 
tinct from sale^ in the petroleum indus¬ 
try and the FEA price regulations do not 
in any event provide general substantive 
rules governing leasing. Other changes of 
an editorial nature are also made. 

In conformity with the foregoing, other 
references to leasing in Part 212. such as 
under the new item rule of §212.111. 
have also been deleted under the amend¬ 
ments adopted today. 

However, references in 9 212.1 to the 
leasing of real property used in the re¬ 
tailing of gasoline have not been deleted. 
These references are based on the au¬ 
thority of the Cost of Living Council and 
the Federal Energy Office under the 
Economic Stabilization Act of 1970. as 
amended, to control service station rents 
until April 30, 1974. Nothing in the deci¬ 
sion of the Temporary Emergency Court 
of Appeals, discussed above, affects the 
exercise of that authority. 

Withdratval of notice. On September 
30,1975, the Federal Energy Administra¬ 
tion issued a notice of proposed rule- 
making and public hearing (40 FR 47147, 
October 8. 1975) with respect to a pro¬ 
posal to modify the gasoline service sta¬ 
tion rent regulations primarily to per¬ 
mit limited increases In service station 
rents. Written comments were received 
and public hearings were held In this 
matter on October 30.1975. 

In view of the foregoing revocation of 
those regulations, further action on the 
proposed amendments is no longer ap¬ 
propriate. Accordingly, the notice of pro¬ 
posed rulemaking entitled "Regulation of 
Gasoline Service Station Rents" Issued 
September 30.1975 <40 FR 47147, October 

8. 1975) is hereby withdrawn, except as 
noted below. 

FEA called for comment in its notice 
of proposed rulemaking on how costs of 
vapor recovery equipment are bcins 
borne, with a view toward a possible 
amendment to the regulations relating 
to the pass-through of those costs. It was 
anticipated that an amendment in this 
respect might be promulgated as an 
amendment to the rent regulations ( Sub- 
part G) or as an amendment to the price 
regulations under Subpart F. Since com - 
ment was received on this subject and 
rulemaking on this subject is not fore¬ 
closed by the revocation of Subpart G. 
FEA hereby continues this aspect of the 
rulemaking proceedings. Under current 
regulations, the costs associated with 
purchase, installation and operation of 
vapor recovery equipment are non-prod- 
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uct costs and arc therefore subject to 
all restrictions applicable to non-product 
cost increases. 

Development of rent guidelines. In its 
notice of proposed rulemaking. FEA ex¬ 
pressed concern that, because of the in¬ 
ter-relationship between prices charged 
to service station dealers for gasoline and 
the rent charged to service station deal¬ 
ers. lessor-suppliers might, in the ab¬ 
sence of some control over rents, obtain 
in the form of rent increases revenues 
which in reality arc gasoline price in¬ 
creases. As also noted in the notice of 
proposed rulemaking, rents are often ex¬ 
pressed in the same cent-per-gaDon 
terms as gasoline sales. The FEA con¬ 
tinues to be concerned over the possibility 
that lessor-suppliers might circumvent 
the price regulations by charging unrea¬ 
sonably high rentals for service station 
properties. 

In the Shell case, the Temporary 
Emergency Court of Appeals, comment¬ 
ing on the possibility of gasoline price 
increases “hidden" in rent increases, 
stated that "FEA could effectively compel 
the lessor to substantiate the increased 
ren tals by bringing an action to enforce 
10 CFR 210.62(C) (Slip op. at p. 7.) 

Section 210.62(c) of the FEA price reg¬ 
ulations prohibits "Calny practice which 
constitutes a means to obtain a price 
higher than is permitted by the regula¬ 
tions in this chapter • • FEA believes 
that, in order to fulfill Its mandate un¬ 
der section 4(b) (1) (F) of the Emergency 
Petroleum Allocation Act of 1973, as 
amended, to provide for "equitable 
prices" to gasoline retailers and con¬ 
sumers. it must act administratively as 
well as through judicial means to chal¬ 
lenge any rent Increases which appear to 
violate f 210.62(c). 

However, in order to assure that any 
challenges under } 210.62(c) are effec¬ 
tive and fair, and in order to provide a 
common basis to lessors and lessees for 
evaluating rentals in light of 5 210.62(c). 
FEA plans to develop and publish as soon 
as possible guidelines for determining 
what rental increases and rental prac¬ 
tices would be construed by FEA as con¬ 
stituting means to obtain prices higher 
than those permitted under the pricing 
regulations. The public is invited to par¬ 
ticipate In the development of these 
guidelines by submitting written com¬ 
ment to the FEA pursuant to the pro¬ 
cedures set forth below, before Janu¬ 
ary 30. 1976. 

Pending issuance of rental guidelines, 
FEA wUl continue to investigate com¬ 
plaints of unfair gasoline service station 
rent increases and will take whatever 
action appears warranted under If 210.- 
62(c), 205.190-205.197, 305.200. 205.201. 
205.202. and 205.203 to prevent circum¬ 
vention or contravention of its price 
regulations. 

In addition, FEA may take action to 
challenge rental practices which may not 
otherwise appear to circumvent or con¬ 
travene the price regulations but which 
nevertheless appear to discriminate un¬ 
fairly against independent retail dealers. 
Section 210.62(b) prohibits "any form of 
discrimination" among purchasers of a 
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covered product and defines "discrimina¬ 
tion" to include "any preference or sales 
treatment" which frustrates or impairs 
any of the purposes or objectives or 
Emergency Petroleum Allocation Act or 
the FEA regulations. Since section 4(b) 
(1) of the Emergency Petroleum Alloca¬ 
tion Act specifically requires FEA to 
preserve the competitive viability of 
branded and nonbranded independent 
marketers to the maximum extent prac¬ 
ticable. it is clear that preservation of 
independent marketing is one of the ob¬ 
jectives of the EPAA and that a supplier- 
lessor which engages in discriminatory 
price or allocation practices which ap¬ 
pear to Impair or frustrate attainment of 
that objective may be in violation of 
£ 210.62(b). 

Public Comment . Under section 7<i> 
(1) (B) of the Federal Energy Adminis¬ 
tration Act of 1974 (FEAA), opportunity 
to comment prior to the promulgation of 
a rule, regulation or order is protected 
except where requirement*; for opportu¬ 
nity to comment are waived by FEA upon 
a finding that strict compliance with 
those requirements would cause serious 
harm or injury to the public health, safe¬ 
ty. or welfare. In addition, section 7(1) 
(1) (C) of the FEAA guarantees an op¬ 
portunity for oral presentation of views 
In all cases in which the rule, regulation 
or order concerned Is likely to have a sub¬ 
stantial impact on the national economy 
or on large numbers of individuals or 
businesses. To the maximum extent prac¬ 
ticable. opportunity for oral presentation 
of views must be afforded under section 
7(0 (1) <C) prior to issuance of the rule, 
regulation or order, but in all cases that 
opportunity must be afforded no later 
than 45 days after the issuance thereof. 

The FEA hereby waives the require¬ 
ments of section 7(0 (1) (B) of the FEAA 
for opportunity to comment prior to the 
issuance of the regulation amendments 
adopted today. The FEA also waives 
hereby the requirements of section 7(0 
(1MO. 

However, FEA will accept written com¬ 
ment with respect to these amendments 
if received prior to January 30, 1976. In¬ 
terested persons are invited to submit 
data, views or arguments with respect to 
both the amendments set forth herein 
and the proposal to adopt guidelines for 
determining what rental increases and 
rental practices would be construed by 
FEA as constituting means to obtain 
prices higher than those permitted under 
the pricing regulations to Executive 
Communications. Room 3309. Federal 
Energy Administration, Box FB. Wash¬ 
ington. D.C. 20461. 

Comments should be identified on the 
outside envelope and on documents sub¬ 
mitted to FEA Executive Communica¬ 
tions with the designation "Rental 
Guidelines." Fifteen copies should be 
submitted. All comments received by Fri¬ 
day. January 30. 1976, before 4:30 pjn., 
d.s t. f and all other relevant information, 
will be considered by the Federal Energy 
Administration before final action is 
taken on the proposal. 

Any information or data considered by 
the person furnishing It to be confidential 
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must be so identified and submitted in 
writing, one copy only. The FEA reserves 
the right to determine the confidential 
status of the information or data and to 
treat It according to Its determination. 

The waiver of the requirements of sec¬ 
tion 7<1)U) (B) and (C) of the FEAA 
is based upon the finding that compliance 
with solicitation of comments on whether 
or not the current rental rules should be 
revoked would be superflous in view of 
the definitivcncss of tire Temporary 
Emergency Court of Appeals' decision. In 
addition, the delay which would be occa¬ 
sioned by further review of this matter 
and further rulemaking in accordance 
with usual procedures would result in a 
degree of conflict and confusion over 
the lawfulness of gasoline prices and 
service station rents, and possible dis¬ 
ruption in service station leasing ar¬ 
rangements. as to cause serious harm to 
the public welfare. 

The review provisions of section 7(c) 
(2) of the FEAA, relating to prior com¬ 
ment by the Administrator of the En¬ 
vironmental Protection Agency, arc also 
waived In view of the need to make the 
rule immediately effective. 

(Emergency Petroleum Allocation Act of 1073, 
tkb amended. IHib. L. 83-160, as amended by 
Pub. L. 83-611. Pub. L. 94-88, Pub. L. 94-133 
and Pub. ti. 84-163; Federal Energy Admin- 
In trail on Act of 1874. Pub. L. 83-226: EO. 
11790, 38 FR 23185). 

In consideration of the foregoing. Port 
212 of Chapter II, Title 10. Code of Fed¬ 
eral Regulations, is amended as set forth 
below, effective November II. 1975. 

Issued in Washington, D.C. December 
24.1975. 

Michael F. Butler, 
General Counsel, 
Federal Energy Administration. 

1. Section 212.2 is revised to read as 
follows: 

S 212.2 Applicability. 

This part applies to each sale or pur¬ 
chase of a covered product in the United 
States except as provided in Subpart C. 

2. Section 212.10 is revised to read as 
follows: 

§212*10 Ccnrrul rule*. 

(a) No firm (including an individual) 
may charge a price for any covered prod¬ 
uct which exceeds the maximum price at 
which that product is permitted to be 
sold to the class of purchaser concerned 
under this part. 

(b) No firm (including an individual) 
may knowingly pay a price for any cov¬ 
ered product which exceeds the maxi¬ 
mum price at which that product is per¬ 
mitted to be sold to the class of purchaser 
concerned under this part. 

<c) Paragraph <b* of this section does 
not apply to the purchase of a covered 
product under circumstances of economic 
or other coercion in w hich the purchaser, 
because of its need for that product, had 
no reasonable alternative but to pay the 
unlawful price and he promptly reports 
the payment of the unlawful price to the 
Federal Energy Administration. 
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§ 212.31 [Amended] 

3. Section 212.31 is amended as fol¬ 
lows : 

(a) The wdtds M or lessees*’ are deleted 
wherever they appear in the definition 
of "Class of purchaser". 

(b) The definition of "Item" is revised 
to read as follows: 

"Item" means a product sold or offered 
for sale to a class of purchaser. 

<c> The words "or lease" and "rent", 
and the comma immediately following 
the word "rent", are deleted from the 
definition of "Price". 

<d> The definition of "Rent" is 
deleted. 

(e> The words "or lease” are deleted 
from the definition >f "Transaction". 

S 212.32 [Amended) 

4. Section 212.52 Is amended by delet¬ 
ing the comma and the words "lease or 
lease-sale" following the word "sale". 

§§212.101-212.103 [Revolted 1 

5. Subpart O Is revoked. 

6. Section 212.111 is amended as fol¬ 
lows: The title of 5212.Ml and the first 
sentence of paragraph (a) (1) (I) thereof 
arc revised: the words "or lease", "or 
leases", and "or leased" arc deleted 
wherever they appear In paragraphs 
(aXIXii), (a)(2), and <d>: and para¬ 
graph*^^) is deleted. 

§212.111 Nc-h item aih) tie* market 
rule. 

<a» New item. <1> An item is a new’ 
item If—(i) the firm concerned did not 
produce or sell It in the same or substan¬ 
tially similar form at any time during 
the one-year period immediately preced¬ 
ing the day on which the firm offers it 
for sale. • • • 


\rn Doc.75-35130 Fltod 12-24-76; 12:31pm | 

Title 13—Business Credit and Assistance 

CHAPTER III—ECONOMIC DEVELOPMENT 
ADMINISTRATION, DEPARTMENT OF 
COMMERCE 

PART 305—PUBLIC WORKS AND 
DEVELOPMENT FACILITIES PROGRAM 

PART 314— PROPERTY MANAGEMENT 
STANDARDS 

Real Property 

Pursuant to the authority vested in it 
by section 701 of the Public Works and 
Economic Development Act of 1065, as 
amended, the Economic Development 
Administration hereby revises 13 CFR 
Part 314. The purpose of this change is 
to group the various property regula¬ 
tions which may apply to more than one 
EDA program under a single part. Ac- 
cordingly, 5 305.59 on property manage¬ 
ment L* recodified as Subpart A on Real 
Property. Bubpart B is reserved for per¬ 
sonal property regulations and Subpart 
C is a redesignation of 5 314.1 on Excess 
Property. 

Subpart A contains several modifica¬ 
tions that were not present in | 305.59. 
The former property management regu¬ 
lation indicated that documents con¬ 
taining the specified covenants were to 
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be recorded In the county public records 
for real property. Section 314.6 now des¬ 
ignates the Bureau of Indian Affairs as 
the appropriate place for filing docu¬ 
ments for projects Involving Indian 
lands. The recording provisions under 
Subpart A are now less restrictive. Ex¬ 
ceptions to the recording requirement 
have been provided for those situations 
in which tl>c project faculties are not 
susceptible of being used for other than 
their intended purposes, as In the case 
of gas lines and sewer faculties, and when 
the EDA grant constitutes only a very 
small part of a much larger project. Fi¬ 
nally, a definition section has been added 
for further clarification. 

Part 305 is also amended for the pur¬ 
pose of coordinating regulations which 
are affected by the revision of Part 314. 
Section 305.43 which sets forth the re¬ 
quirements for industrial park projects is 
being amended in order to advise EDA 
grantees that these projects must also 
satisfy the property management re¬ 
quirements for real property contained 
in Part 314 Subpart A. This rule change 
is merely informational and does not 
impose any new restrictions upon recipi¬ 
ents of assistance. 

In that the material contained herein 
Is a matter relating to the grant and loan 
program of the Economic Development 
Administration and because the revision 
of Part 314 merely clarifies the existing 
policy of the agency, the relevant provi¬ 
sions of the Administrative Procedure 
Act (5 US.C. 553) requiring notice of 
proposed rulemaking, opportunity for 
public participation and delay in effec¬ 
tive date are inapplicable. 

In accordance with the spirit of the 
public policy set forth in 5 U S.C. 553, 
Interested persons may submit written 
comments, suggestions, data or argu¬ 
ments to the Office of Chief Counsel. Eco¬ 
nomic Development Administration, U.8. 
Department of Commerce. Room 7009, 
Washington. D.C. 20230 by January 30. 
1975. Material thus submitted wifi be 
evaluated and acted upon In the same 
manner as If this document were a pro¬ 
posal. Until such time as further changes 
arc made, however, the revision of 13 
CFR Part 314 and the amendments to 
13 CFR Part 305 as set forth below shall 
remain In effect, thus permitting the 
public business to proceed expeditiously. 

In consideration of the foregoing. Part 
305 is hereby amended and Part 314 is 
hereby revised. 

1. 8ection 305.43 is amended by de¬ 
leting the last sentence In paragraph (a) 
and by adding a new sentence to read as 
follows: 

§ 303.13 Industrial park** and »itc*. 

<a> • • • The following requirements, 
in addition to those contained in Part 314 
Bubpart A. must be satisfied for such as¬ 
sistance. 


• • • • • 

§ 303.39 l Amended ] 

2. Section 305.59 is deleted in its en¬ 
tirety and 1305.60 Is redesignated as 
| 305.59. 

3. Part 314 is revised ns follows: 
5 305.59 is recodified as Subpart A, Sub¬ 


part B is reserved, and 9 314.1 is redesig¬ 
nated as Subpart C. 

Subpart A—Real Property 

Sec. 

314.1 Scope. 

314 2 Definitions. 

314 3 Authorized usee for real property 
acquired or improved with Federal 
funds. 

314.4 Other uses and disposition of real 
property. 

814 5 Mortgages. 

314.6 Recording of covenants. 

Sub part 8 [Reserved] 

Subpart C—Excess Property 

314.50 General 

Authority: Sec. 701, Pub. L. 89-136. 79 
Stat. 570 (42 U.S.O. 3121); Department of 
Commerce Organization Order 10-4, 40 FR 
66702. 

Subpart A—Real Property 

§ 311.1 Scope. 

The requirements contained in this 
subpart apply to grant and combination 
grant/loan projects. They do not apply 
to projects for which assistance has been 
provided solely in the form of loans or 
by purchasing evidence of indebtedness 

§ 311.2 Definitions. 

<a) Any grantee under Titles I, IV. 
IX, or X of the Act or Title n. Chapter 
IV of the Trade Act of 1974. 

<b) The owner, optionor or lessor of 
land developed by the project in order to 
sell, lease or otherwise convey it for a 
specific purpose, or 

<c) The owner, optionor or lessor of 
land on which a project facility is or will 
be located. 

"Real Property" means any land, im¬ 
proved land, structure, appurtenance-* 
thereto, or other improvements, exclud¬ 
ing movable machinery and equipment. 
Improved land also includes land which 
Is improved by the construction of such 
facilities as roads, sewers, and water and 
gas lines which are not situated directly 
on the land but which improve such land. 

"8elT and its derivatives shall include 
any conveyance or transfer of any in¬ 
terest In the real property including, but 
not limited to renting or leasing such 
real property. 

§ 31*1.3 Authorized umh for rral prop¬ 
erty acquired or improved villi Fed¬ 
eral fund-. 

• a) The grantee/owner shall use any 
real property acquired or improved in 
whole or in part with Federal funds only 
for the authorized purpose of the orig¬ 
inal grant during the expected useful 
Ufe of the project or for as long as the 
Assistant Secretary determines that such 
real property is needed. Should the 
grantee/owner fall to comply with this 
provision. EDA may require the grantee/ 
owner to compensate the agency in 
accordance with the provislpns in | 314.4 
fl) When the authorized purpose of 
the EDA grant is to develop land in order 
to sell, lease or otherwise convey it for 
a specific use. the Assistant 8ecrcian 
may approve such sale, lease or other 
conveyance. If he determines that such 
conveyance is consistent with the author¬ 
ised genera] and special purpose of the 
grant and EDA policies concerning, but 
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not limited to. nondiscrimination, non- 
relocation, excessive profits, and ade¬ 
quate consideration. If the Assistant 
Secretary has approved the sale, lease or 
other conveyance, the provisions of 
f 314.4 do not apply. 

(b) In the event that the grantee/ 
owner determines that the real prop¬ 
erty is no longer needed for the original 
grant purpose it may be used in other 
Federal grant programs, or programs 
that have purposes consistent wth those 
authorized for support by EDA if the 
approval of the Assistant Secretary has 
been obtained, 

§ 31-1.4 Ollirr ttiw and disposition of 
Pf«l property. 

Whenever the Assistant Secretory de¬ 
termines that the real property is no 
longer needed as provided in f 314.3 and 
the expected useful life of such real prop¬ 
erty has not expired, the grantee/owner 
shall return all such real property fur¬ 
nished or purchased wholly with Federal 
grant funds to the control of ETA. In the 
case of real property acquired or im¬ 
proved in part with Federal grant funds, 
the grantee/owncr may use the real 
property for purposes other than those 
provided in 5 314.3 or dispose of such 
property upon compensating the Federal 
Government for its fair share of the real 
property. The Federal share of the real 
property shall be the amount computed 
by applying the percentage of the Fed¬ 
eral participation tn the total cost of 
the grant program for which the real 
property was acquired or improved to 
the current fair market value of the real 
property. 

§ 314.5 Mortgage*. 

Except when real property is sold pur¬ 
suant to 1314.3(a)(1), such real prop¬ 
erty may not be used to secure a mort¬ 
gage or deed of trust or otherwise be used 
as collateral, except to secure a loan 
made by a State or Federal agency or 
other public body participating in the 
same project, unless EDA has been com¬ 
pensated In accordance with the provi¬ 
sions of f 314.4 prior to the attachment 
of the encumbrance. 

(a) The Assistant Secretary may waive 
the provisions of this paragraph when 
he determines all of the following that: 

( 1) The applicant because of its nature 
and makeup does not have the financial 
resources to provide the non-Federal 
share without a loan from a private 
lender; 

(2) It is in the best interest of the 
government not to provide to the appli¬ 
cant a Public Works Loan for its match¬ 
ing share; 

(3) The project is closely allied with 
the community in which It Is to be lo¬ 
cated which would make it unlikely* that 
foreclosure by a private lender would be 
undertaken; 

(4) The private lender would not 
otherwise lend money without the secu¬ 
rity of a lien on the project property; 

(5) There is no reasonable expecta¬ 
tion that the loan by the private lender 
will not be repaid thus eliminating any 
reasonable expectation of foreclosure by 
the private lender; 
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(6) Whenever possible the grantee has 
obtained an agreement from the private 
lender that In the event of foreclosure of 
the project that such property would 
continue to be used for public purposes. 

S 314.6 Recording of covenant*. 

(a) The grantee/owncr shall execute 
a document satisfactory to the Regional 
Director which shall be recorded, before 
the initial disbursement of funds, in the 
pertinent county public records affecting 
real property, or filed with the appropri¬ 
ate office of the Bureau of Indian Affairs 
in the case of Indian projects. The docu¬ 
ment shall specify In years the expected 
useful Ufe of the project which may be 
derived from Internal Revenue Service 
depreciation schedules, an architect's or 
engineer’s certified determination for 
this particular project, or the term uti¬ 
lized by a pertinent State regulatory 
agency. The document shall Include, but 
not be limited, to the following; 

(1) A prohibition against the use of 
the project during its expected useful 
life for other than the purpose for which 
the project was financed by the Economic 
Development Administration unless the 
approval of the Assistant Secretary is 
first obtained in writing: 

<2> A prohibition against the sale, 
lease, transfer, conveyance, or mortgage 
of the real property acquired as a part of 
the project or real property specifically 
improved and included as a part of the 
project unless the approval of the Assist¬ 
ant Secretary is first obtained In writing. 
Such approval shall not be arbitrarily 
withheld, but shall be based on the As¬ 
sistant Secretary’s decision that the sale, 
lease, transfer, conveyance, or mortgage 
of the real property is in furtherance of 
purposes consistent with those author¬ 
ized for support by EDA and Is con¬ 
sistent with EDA policies; 

(3) A covenant to comply with 15 CFR 
83(b) (5); 

(4) A covenant to comply with 13 CFR 
305.43(a) (3) when the purpose of the 
grant is to develop land in order to sell, 
lease or otherwise convey it for a specific 
purpose. 

(b> The provisions of paragraphs <a) 
(1) and C2) of this section shall not ap¬ 
ply if; 

tl) The project facilities are not sus¬ 
ceptible of being used far other than 
their intended purposes, or 

(2) The EDA grant is only a very small 
investment in a large project. 

(c) Whenever real property is sold, 
leased or otherwise conveyed pursuant 
to I 314.3 (a)(1), the grantee/owncr shall 
add a covenant to the deed, or docu¬ 
ment conveying such Interest, which 
must be satisfactory to the Assistant Sec¬ 
retary, prohibiting the use of such prop¬ 
erty for any purpose other than the gen¬ 
eral and special purpose of tiie grant 
as determined by the Assistant Secre¬ 
tary. Tlie grantee shall notify EDA of the 
prospective conveyance and provide EDA 
with a copy of the covenant at least 30 
day s before the sale, lease or conveyance 
of the propery. The instrument contain¬ 
ing the covenant approved by the Assist¬ 
ant Secretary shall be recorded in the 
pertinent county public records affecting 
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real property or filed with the appropri¬ 
ate office In the Bureau of Indian Affairs 
in the case of Indian projects. Should the 
grantee fail to comply with this pro¬ 
vision. EDA may require the grantee to 
compensate the agency in accordance 
with the provisions of ft 314.4. 

Subpart B—[Reserved] 

Subpart C—Excess Property 
§ 314.50 General requirement*. 

(a) EDA Is authorized to conduct an 
excess property program subject to ail 
requirements and limitations contained 
in the GSA Federal Property Manage¬ 
ment Regulations as published in 41 
CFR 101-43 320 EDA will act as a spon¬ 
sor in forwarding appropriate requests 
for excess property to the General Serv¬ 
ices Administration for approval and 
processing. 

(b) Any recipient of an EDA grant or 
any recipient of an EDA funded cost re¬ 
imbursement type contract may submit 
a request to EDA for the use of excess 
property. Such requests shall be made 
on forms provided by EDA. 

(c> The use of any excess property 
made available to the recipient of an 
EDA grant or the recipient of an EDA 
funded cost reimbursement type contract 
pursuant to this section will be governed 
by a written contract between EDA and 
the recipient The contract shall specify 
the rights and obligations of the parties 
and actions to be taken by the recipient 
in regard to the shipment, use. care, 
maintenance and redelivery of the 
property. 

Effective date: This amendment be¬ 
comes effective on December 31. 1975. 

(It U htreby certified that the economic and 
Inflationary Impact* of thta proposed regula¬ 
tion have been carefully evaluated in ac¬ 
cordance with OMB Circular A-107.) 

Dated: December 23.1975. 

William F. Cltwce*. Jr.. 

Acttvo Axststcnt Secrcttrry 
1or Economic Development . 

JFK Doc.75-35185 Filed 12-30-76.8:45 am) 


CHAPTER V—REGIONAL ACTION 
PLANNING COMMISSIONS 

PART 590—RULES AND PROCEDURES OF 
THE FEDERAL COCHAIRMEN 

Ozark* Regional Commission 

Notice is given that the Federal Co- 
chairman of the Ozark* Regional Action 
Planning Commission has adopted and 
made applicable to the employees of the 
Office of the Federal Cochairman the 
rules of the United States Department 
of Commerce regarding Employee Re¬ 
sponsibilities and Conduct. Because the 
employees affected have been notified of 
this action, the provisions of 5 U.8.C. 553 
are not applicable and the following rule 
is effective December 31, 1975. 

§ 590.40 Entplojcr Krtpitmiliiliiu * and 
Conduct. 

The Federal Cochairman of the Ozarks 
Regional Action Planning Commission 
adopts and makes applicable to em- 


FfOEtAt REGISTER, VOL 40, NO. 251—WEDNESOAT, DECEMBER 31. 1975 






(Wifi !J 


RULES AND REGULATIONS 


ployees of the Office of the Federal Co- 
chairman the rules of the United States 
Department of Commerce regarding Em¬ 
ployee Responsibilities and Conduct. 
These rides of the Department of Com¬ 
merce have heretofore been approved by 
the Civil Service Commission and appear 
in the Code of Federal Regulations as 
Title 15. 8ubtiUe A. Part O. 

(42 U 8 C. 3181 et »eq.) 

Dated: December 22. 1975. 

Bill H. Fmblky, 
Federal Cochairman, Ozarks 
RcgiOTial Action Planning 
Commission. 

|FR Doc.75-35203 Filed 12-30 75:8:46 ami 

Title 14—Aeronautics and Space 
CHAPTER II—CIVIL AERONAUTICS BOARD 

(Reg. ER-942. Arndt 1) 

PART 223— FREE AND REDUCED-RATE 
TRANSPORTATION 

Direct Filing by Government Agencies of 
U.S. Standard Form 160 

Adopted by the Civil Aeronautics Board 
at its office in Washington, D.C. Decem¬ 
ber 23. 1975. 

Subpart B of Part 223 of the Board's 
Economic Regulations provides. Inter 
alia, for the free transportation of cer¬ 
tain employees of the Federal Aviation 
Administration, the National Transpor¬ 
tation 8aTety Board, and the National 
Weather 8ervlce. Under $ 223.24(d)* air 
carriers providing such free transporta¬ 
tion are required to Ale with the Board’s 
Bureau of Economics a copy of UB. Gov¬ 
ernment Standard Form No 160, “Re¬ 
quest for Access to Aircraft or Free 
Transportation.” The FA A has requested 
this amendment so tliAt the agencies in¬ 
volved may file this form directly. In¬ 
quiries have been made to the Depart¬ 
ment of Commerce (National Weather 
Service) and the Department of Trans¬ 
portation t National Transportation 
Safety Board). These agencies have in¬ 
dicated that the FAA request would pose 
no difficulties for them, and the Board 
has therefore decided to moke this 
change in procedure. 

8ince the amendment is one of agency 
practice and procedure and would pose 
no significant burden on any person, the 
Board has determined that notice and 
public procedure are unnecessary. 

In consideration of the foregoing, the 
Board hereby amends Part 223 of the 
Economic Regulations (14 CFR Part 
223), effective January 30. 1976, as 
follows: 

1. Amend 1 223.24 by revising para¬ 
graph <b> and deleting paragraph <d) to 
read as follows: 

§ 222.2 I KcqiH’M* for nrrr** to aircraft 
and tree transportation, 

• • • • • 

(b) The person to be transported shall 
deliver to the appropriate agents of the 
air carrier a properly executed “Request 
for Access to Aircraft or Free Transpor¬ 
tation” (U.S. Government Standard 


Form No. 160), which request shall be 
retained by the air carrier. 

• • • • • 

<d> Removed. 

3. Amend 9 223 25 to rend as follows: 

§ 223.23 Responsibility of ugcncie*. 

The Federal Aviation Administration, 
the National Transportation Safety 
Board and the National Weather Service 
<a> Shall be responsible for the Issu¬ 
ance of proper credentials or certificates 
to personnel eligible thereunder; 

<b) Shall be responsible for the pro¬ 
mulgation of such internal rules as may 
be required to obtain compliance by such 
personnel with this port: and 

(O Shall forward, on or before the 10th 
of each month, one copy of cadi “Re¬ 
quest Tor Access to Aircraft or Free 
Transportation” (U.S. Government 
Standard Form No. 160) executed by it 
during the second preceding calendar 
month to the Bureau of Economics. Civil 
Aeronautics Board, Washington. D.C. 
20428. 

(8ecm. 204. 403. 404. 407. and 416 or the Fed¬ 
eral Aviation Act of 1958. as amended, 72 
8tat. 743. 758 (as amended). 760. 766. 771. 49 
US.C. 1324. 1372, 1374. 1377, and 1386.) 

By the Civil Aeronautics Board. 

Effective: January 30. 1976. 

Adopted: December 23. 1975. 

(seal) Edwin Z. Holland. 

Secretary. 

|HR Doc.75-36153 Piled 12-30-76:8:45 am) 


CHAPTER I—FEDERAL AVIATION ADMIN¬ 
ISTRATION, DEPARTMENT OF TRANS¬ 
PORTATION 

| Docket No. 15261: Arndt. No. 1001) 

PART 97—STANDARD INSTRUMENT 
APPROACH PROCEDURES 

Recent Changes and Additions 

This amendment to Part 97 of the Fed¬ 
eral Aviation Regulations incorporates by 
reference therein changes and additions 
to the Standard Instrument Approach 
Procedures »SIAPs) that were recently 
adopted by the AdmlnLstrator to promote 
safety at the airports concerned. 

The complete SIAPs for the changes 
and additions covered by this amend¬ 
ment are described in FAA Forms 8260-3. 
8260-4. or 8260-5 and made a part of the 
public rule making dockets of the FAA in 
accordance with the procedures set forth 
In Amendment No. 97-696 (35 Fit. 5609). 

SIAPs are available for examination 
at the Rules Docket and at Ac National 
Plight Data Center. Federal Aviation Ad¬ 
ministration, 800 Independence Avenue, 
6W.. Washington. D.C. 20591. Copies of 
SIAPs adopted in a particular region are 
also available for examination at the 
headquarters of that region. Individual 
copies of SIAPs may be purchased from 
the FAA Fhiblic Information Center. AIS- 
230. 800 Independence Avenue, SW., 
Washington. D.C. 20591 or from the ap¬ 
plicable FAA regional office In accord¬ 
ance with the fee schedule prescribed In 
49 CFR 7.85. This fee Is payable in ad¬ 


vance and may be paid by check, draft, 
or postal money order payable to the 
Treasurer of the United States. A weekly 
transmittal of all SIAP changes and ad¬ 
ditions may be obtained by subscription 
at an annual rate of $150.00 per annum 
from the Superintendent of Documents, 
U.S. Government Printing Office. Wash¬ 
ington, D.C. 20402. Additional copies 
mailed to the same address may be or¬ 
dered for $30.00 each. 

Since a situation exists that requires 
immediate adoption of this amendment. 
I find that further notice and public pro¬ 
cedure hereon is impracticable and good 
cause exist for making it effective in less 
than 30 days. 

In consideration of the foregoing. Part 
97 of the Federal Aviation Regulations is 
amended as follows, effective on the dates 
specified: 

1. Section 97.23 is amended by origi¬ 
nating. amending, or cancelling the fol¬ 
lowing VOR-VOR/DME SIAPs. effec¬ 
tive February 12. 1976. 

Ainsworth, NE—Ainsworth Municipal Arpt., 
VOR-A. Arndt. 3. 

Ashtabula. OH—Ashtabula County Arpt... 
VOR Rwy 8, Amdt 3. 

Ashtabula. OH—Ashtabula County Arpt.. 

VOR/DME Rwy 26. Arndt. 3 
Blyth©, CA—Blythe Arpt., VOR Rwy 26, 
Amdt. 1. 

Blythe. CA—Blythe Arpt . VOR A. Amdt. 2 
Cedar City. UT— Cedar City Municipal Arpt. 
VOR Rwy 20. Amdt. 1. 

HopeweU. VA—Hopewell Arpt, VOR Rwy 26. 
Amdt. 2 

Lancaster, PA—Lancaster Arpt . VOR Rwy 8, 
Amdt. 11. 

Pocatello. ID—Pocatello Municipal Arpt, 
VOR/DME Rwy 21. Amdt. 6. 

Wichita. KS—Wichita Mid-Continent Arpt., 
VOR Rwy 44. Amdt. 10. 

• • * effective January 29. 1976 

East 8t. Louis. IL—Bl-8tate Parks. VOR 
DMK-A. Amdt 3. 

• - • effective January 15, 1976 

Parkersburg, WV— Wood County Arpt., Oill 
Robb Wilson Fid.. VOR Rwy 21, Amdt. 10. 

2. Section 97.25 1s amended by origi¬ 
nating. amending, or cancelling the fol¬ 
lowing 8DF-LOC-LDA 8IAPs, effective 
February 12, 1976. 

Chrlstiansted. St. Croix. V.I . Alexander Ham¬ 
ilton Arpt.. LOC Rwy 9. Original 
Waukegan, IL—Waukegan Memorial Arpt., 
LOC Rwy 23. Amdt. 2. 

Wichita. K8—Wichita Mid-Continent Arpt., 
LOC(BC) Rwy 1L. Amdt. 1. 

Wichita, KS—Wichita Mid-Continent Arpt., 
LOC(BC) Rwy I0L, Amdt. 10. 

• ♦ • effective January 29. 1976 

East St. Louis. IL—Bl-State Parks, LOC Rwy 
30. Original. 

3. Section 97.27 Is amended by origi¬ 
nating. amending, or cancelling the fol¬ 
lowing NDB/ADF SIAPs. effective Febru¬ 
ary 12. 1976 

Owinner. ND—Owinner Municipal Arpt., 
NDB Rwy 34. Amdt. 1. 

Kaiser (Lake Ozark) MO—Lee C. Fine Memo¬ 
rial Arpt., NDB Rwy 21. Amdt. 1. 

Marlon. IL—Williamson County Arpt., NDB 
Rwy 20. Amdt. 1. 

Midland. TX—Midland Regional Air Termi¬ 
nal. NDB Rwy U>. Amdt 7. 
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Pocatello, ID—Pocatello Municipal Arpt* 
NDB Rwy 21. Amdt. 1C, 

Waukegan. II#—Waukegan Memorial Arpt„ 
NDB Rvry 23, Amdt. 2. 

Wichita, KS— Wichita Mid-Continent Arpt., 
NDB Rwy 1R. Amdt. 12. 

• • • effective January 29.1976 
Columbus, IN—Columbus Bakalar Municipal 

Arpt.. NDB Rwy 22. Amdt. 3. 

East 8t. Louis, IL—Bl-Stat* Parks. NDB Rwy 
30. Amdt. 8. 

Wlnnfield. LA—David O Joyce Arpt.. NDB 
Rwy 8. Original. 

• • • effective January 23.1976 

Georgetown. OH—Brown County Arpt., NDB 
Rwy 35, Original. 

• • • effective January 15,1976 
Luray. VA—Luray Caverns Arpt , NDB-A, 

Original. 

Parkersburg. WV—Wood County, OIU Robb 
Wilson Field, NDB Rwy 3. Original. 

4. 8ection 97.29 is amended by origi¬ 
nating, amending, or cancelling the fol¬ 
lowing ILS SIAPs. effective February 12. 
1976. 

Alexandria. LA—Esler Regional Arpt., ILS 
Rwy 26, Amdt. 6. 

ChrisUansted St. Croix. VI—Alexander Ham¬ 
ilton Arpt.. ILS Rwy 9. Amdt. 1 cancelled, 
Lancaster. PA—Lancaster Arpt., ILS Rwy 8. 
Amdt. 4. 

Laredo, TX—Laredo International Arpt.. ILS 
Rwy 15. Amdt. 2. cancelled. 

Marlon, IL—Williamson County Arpt., IL8 
Rwy 20. Amdt. 1. 

Midland. TX—Midland Regional Air Ter¬ 
minal. ILS Rwy 10. Amdt. 10. 

Pocatello. ID—Pocatello Municipal Arpt.. 
ILS Rwy 21. Amdt. 1®. 

San Juan, PR—Puerto Rico Int*l Arpt.. IL6 
Rwy 7, Amdt 8. 

Wichita. KS—Wichita Mid-Continent Arpt., 
ILS Rwy 1R, Amdt. 12. 

Wichita, KS—Wichita Mid-Continent Arpt.. 
ILS Rwy 19R, Amdt, 2. 

• • • effective January 29,1976 

Columbus. IN—Columbus Bakalar Municipal 
Arpt- ILS Rwy 22. Original. 

• • • effective January 15,1976 

Parkersburg, WV—Wood County, GUI Robb 
Wilson Fid.. ILS Rwy 3. Amdt. 3. 

5. Section 97.31 is amended by origi¬ 
nating, amending, or cancelling the fol¬ 
lowing RADAR SIAPs. effective Febru¬ 
ary* 12.1976. 

Corpus Christ!. TX—Corpus Christ! Inti 
Arpt, RADAR 1. Amdt. 5. 

Indianapolis, IN—Indianapolis Municipal, 
Weir Cook Arpt., RADAR-1, Amdt, 21. 
Midland. TX—Midland Regional Air Ter¬ 
minal. RADAR-1. Arndt.. 1. 

Wichita, KS—Wichita MW-Contlnent Arpt., 
RADARr-1, Amdt. 3. 

6. Section 97.33 is amended by origi¬ 
nating, amending, or cancelling the fol¬ 
lowing RNAV SIAPs, effective February 
12,1976. 

Ashtabula, OH—Ashtabula County Arpt., 
RNAV Rwy 26. Amdt. 2. 

Conners villa, IN—Me ltd Field. RNAV Rwy 
18, Original. 

IndlsnapolU, IN—Indianapolis Municipal. 

Weir -Cook Arpt., RNAV Rwy 4L, Amdt. 4. 
Somerset, PA—Somerset County Arpt., RNAV 
Rwy 24, Original. 

Wichita. KS—Wichita Mid-Continent Arpt-. 

RNAV Rwy IL. Amdt. 1. 

Wichita, KS—Wichita Mid-Continent Arpt,, 
RNAV Rwy 19R, Amdt. l. 
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• • • effective January 29, 1976 

Columbus, IN—Columbus Bakalar Munici¬ 
pal Arpt., RNAV Rwy 22, Amdt. 1. 

East St. Louis, IL—B1-State Parks, RNAV 
Rwy 30. Amdt. I. 

(Secs. 307, 313, 601, 1110, Federal Aviation 
Act Of 1958; 49 OAC. 1438. 1354. 1421. 1510, 
and sec. 6(c) Department of Transportation 
Act. 49 US.C. 655(c).) 

Issued in Washington. D.C., on De¬ 
cember 24. 1975. 


James M. Vines. 

Chief , 

Aircraft Programs Division. 

Note: Incorporation by reference pro¬ 
visions in *5 97.10 and 97.20 (35 FR 
5610) approved by the Director of the 
Federal Register on May 12,1969. 

|FR Doc.75-35168 Filed 12-30-75,8:45 am| 


Title 15—Commerce and Foreign Trade 

CHAPTER I—BUREAU OF THE CENSUS, 
DEPARTMENT OF COMMERCE 

PART 30—FOREIGN TRADE STATISTICS 

Foreign Port of Lading for Shipments Other 
Than by Vessel or Air 

The following amendment is made to 
the regulations published In the Federal 
Register on August 27, 1966 <31 FR 
11367) (15 CFR Part 30). In accordance 
with administrative procedure 5 U.8.C. 
553, notice and hearing on this amend¬ 
ment are unnecessary because the 
amendment is a statement of interpre¬ 
tation. The effective date is postponed 
for thirty days to enable importers and 
brokers to fully understand and comply 
with these provisions. 

These regulations are issued under the 
authority of Title 13. United States Code. 
Section 302; and 5 UJ5.C. 301: Reorgani¬ 
zation Plan No. 5 of 1950; and Depart¬ 
ment of Commerce Organization Order 
No. 35-2A. August 4. 1975, 40 FJt. 42765. 

Effective date: This amendment to the 
Foreign Trade Statistics Regulations is 
effective January 30.1976. 

Section 30.70(c) (1) and (2) are hereby 
amended to read as follows: 

§ 30.70 Statistical in forma! ion required 
on import entries. 


(c) Foreign port of lading . (1) (Cus¬ 
toms Forms 7501, 7502. 7512, and 7521.) 
For merchandise arriving in the United 
States by vessel or air, the name and 
country of the foreign port at which the 
merchandise was actually loaded on the 
vessel or aircraft that carried the mer¬ 
chandise to the United States is required. 
For shipments originating in either Can¬ 
ada or Mexico, and arriving in the United 
States from Canada or Mexico by rail, 
truck, pipeline, or other nonvessel/nonair 
mode of transportation, supply the name 
of the province (Canada) or state 
(Mexico where the merchandise was first 
loaded) for exportation to the United 
States. 

(2) For merchandise transshipped 
overseas in the course of shipment to the 
United States, whether or not covered 
by a through bill of lading, the informa¬ 
tion furnished shall reflect only the for- 
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cign port at which the merchandise was 
loaded on the vessel, aircraft, or other 
carrier which transported It to the first 
U.S. port of unlading. Neither the foreign 
port of original lading nor any port of 
lading other than the last foreign port of 
biding shall be substituted. When a sin¬ 
gle Customs form covers merchandise 
loaded at more than one foreign port, 
the foreign port of lading shall be Indi¬ 
cated separately above each item (or 
group of items) for the merchandise 
loaded at each foreign port. 

Section 30.80 ib) is hereby amended to 
read as follows: 

§ 30.BO MrrrliantiiM* F.nloring II.S. Cus¬ 
tom* Territory from U.S. Forrign 
Trade Zone*. 

• A • • • 

ib) Foreign port of lading . (Customs 
Forms 7501 and 7502.) For merchandise 
which arrived by vessel or air, the name 
and country of the foreign port at which 
the merchandise was loaded on the ves¬ 
sel or aircraft that carried it to the U.6. 
Foreign Trade Zone or to the first U.S. 
port of unlading prior to entry into the 
Zone is required. For shipments origi¬ 
nating in either Canada or Mexico and 
arriving from Canada or Mexico by roil, 
truck, pipeline, or other nonvessel/non- 
air mode of transportation, the name of 
the province (Canada) or state (Mexico) 
where the merchandise was first loaded 
onto the carrier for exportation to the 
United States Foreign Trade Zone or to 
the United States prior to entry into the 
Zone Is required. 

Vincent P. Bara bra, 

Director. 

Bureau of the Census. 

I concur: 

December it, 1975. 

David R. McDonald, 

Assistant Secretary of the Treasury. 

| FR Doc.75-33115 Filed 12-30-75:8:45 am) 


CHAPTER XX—OFFICE OF THE SPECIAL 

REPRESENTATIVE FOR TRADE NEGO 

TIATIONS 

GENERALIZED SYSTEM OF 
PREFERENCES 

Reviews Pertaining to the Eligibility of 
Articles 

By Executive Order No. 11888, of No¬ 
vember 24. 1975 (40 FR 55276, Novem¬ 
ber 26. 1975). the President provided for 
the implementation on January 1, 1976, 
of the United States Generalized System 
of Preferences for eligible imports from 
beneficiary developing countries (herein¬ 
after. •*G8P"), authorized by title V of 
the Trade Act of 1974 (19 U S.C. 2461- 
2465, 88 Stat. 2060-2071), hereinafter 
referred to as the “Trade Act**). One of 
the implementing steps taken in E.O. 
11888 was the designation of articles that 
will be eligible for duty-free treatment 
under the GSP. 

Regulations establishing procedures for 
reviewing the designations of eligible 
articles, and the possible designations of 
additional articles as eligible for the GSP. 
are set forth below. These regulations 
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add a new Part 2007 to title 15, Chapter 
XX of the Code of Federal Regulations, 
as amended by regulations set forth at 
40 FR 14819 (April 28, 1975). 40 FR 48331 
(October 14,1975). and 40 FR 39197 (Au¬ 
gust 28, 1975). In addition, certain 
amendments to Parts 2002 and 2003. as 
amended by regulations appearing at 40 
FR 39197, are promulgated In order to 
conform those Parts to the new Part 
2007. and to add the Council on Interna¬ 
tional Economic Policy as a member of 
the Trade Policy Staff Committee 
(TP8C) and the Trade Policy Commit¬ 
tee Review Group <TPRO>. 

The regulations set forth below are 
procedural in nature, and hence, are ex¬ 
empt from the requirements of 5 U.S.C. 
553. Accordingly, the regulations are 
final as published herein. The Office of 
the Special Representative for Trade Ne¬ 
gotiations (hereinafter. **STR”) never¬ 
theless. Invites comments on the regula¬ 
tions on or before January 31, 1976, and 
will consider carefully any comments re¬ 
ceived. 

Pursuant to section 8 of E 0.11846, the 
STR. In consultation with the Secretary 
of State, Is responsible for the admin¬ 
istration of the GSP. 

Articles that arc eligible for duty-free 
treatment under the GSP are designated 
by the President by Executive order upon 
the advice of the Trade Policy Commit¬ 
tee (TPC) as transmitted through its 
Chairman, the Special Representative 
for Trade Negotiations (hereinafter. "the 
Special Representative”!. In addition to 
the Special Representative, the TPC Is 
composed of the Secretaries of Agricul¬ 
ture. Commerce. Defense. Interior. Labor. 
State. Treasury, the Attorney General, 
the Assistant to the President for Eco¬ 
nomic Affairs, and the Executive Direc¬ 
tor of the Council on International Eco¬ 
nomic Policy. The TPC was created by 
section 3 of Executive Order 11846. of 
March 27. 1975 (40 FR 14291) Subordi¬ 
nate bodies of the TPC, the TPRG and 
tile TPSC were created by regulations 
which appeared In 40 FR 14819 (April 28. 
1975), and which are codified at 15 CFR 
Chapter XX, Sections 2002.1 and 2002 2 
respectively. 

PART 2002—OPERATION OF 
COMMITTEES 

1. Part 2002—Operation of Commit¬ 
tees is hereby amended as follows: 

§2002.1 [ Amended) 

a. Section 2002.1(a) is amended to de¬ 
lete the period at the end of the second 
sentence of that paragraph, and to add 
to the end of that sentence the follow¬ 
ing: M , and the Executive Director of 
the Council on International Economic 
Policy**, so that the sentence reads: The 
Review Group consists of a Deputy Spe¬ 
cial Representative, designated by the 
Special Representative, as chairman, 
and of high level officials designated 
from their respective agencies or offices 
by the Secretaries of Agriculture, Com¬ 
merce. Defense. Interior. Labor. State 
and Treasury, and the Executive Direc¬ 
tor of the Council on International Eco¬ 
nomic Policy. 


§ 2002.2 [Amended] 

b. Section 20022(a) is amended by 
adding, after the word "Treasury” in the 
second sentence of that section, the 
words ", by the Executive Director of 
the Council on International Economic 
Policy,” so that the sentence reads: The 
Committee consists of a chairman desig¬ 
nated by the Special Representative from 
Ills Office, and of senior trade policy staff 
officials designated from their respective 
agencies or offices by the Secretaries of 
Agriculture. Commerce. Defense, In¬ 
terior. Labor. State, and Treasury, by 
the Executive Director of the Council on 
International Economic Policy, and by 
the Chairman of the International Trade 
Commission. 

c. Section 2002.2(b) (1) is amended by 
deleting the number “7** from the second 
clause, and by inserting in place thereof 
the number *'8 *. so that the section 
reads: ”(1) monitors the trade agree¬ 
ments program, reviews the Information 
received pursuant to subparagraphs 2 
through 8 below • • 

d. Sections 2002.2(b)(8) and (9) arc 
redesignated as Sections (C) and (10), 
respectively, 

e. A new Section 2002.2(b) (8) is added 
to read as follows: 

§ 2002.2 Trade Policy Staff Commit¬ 
tee. 


(b) • • • 

(8) Receives and reviews requests per¬ 
taining to the duty-free treatment ac¬ 
corded to articles under the Generalized 
System of Preferences, and handles such 
requests and reviews in accordance with 
Part 2007 of these regulations;. 


PART 2003— REGULATIONS OF TRADE 
POLICY STAFF COMMITTEE 

2. Part 2003 is amended as follows: 

f. Section 2003.1(b), as redesignated 
by amendments appearing at 40 FR 
39197, Is redesignated as f 2003.1(c), and 
a new 12003.1(b) is added to read as 
follows: 

§ 2003.1 Nolle? of Public Hearing*. 

• • • • • 

(b) Whenever the 8pccial Representa¬ 
tive or the Deputy Special Representa¬ 
tive determines that public hearings in 
connection with the review of a request 
submitted pursuant to Part 2007 of these 
regulations, pertaining to the duty-free 
treatment accorded to articles under the 
GSP. arc in the public interest 


g. Part 2007 is added to read as fol¬ 
lows: 


PART 2007—REVIEWS PERTAINING TO 
ELIGIBILITY OF ARTICLES FOR THE 
GENERALIZED SYSTEM OF PREFER¬ 
ENCES 


8?c. 

2007.0 Rcque&ta for roYlewt 

2007.1 Information required In rcquaaU. 

2007 2 Adequacy of request*. 

20078 Publication regarding requests. 
2007.4 Action following receipt of roquest*. 


Sec. 

20078 Written briefs and oral testimony. 

2007.6 Information open to public inspec¬ 

tion. 

2007.7 Information exempt from public In¬ 

spection. 

20078 OUter reviews of article eligibilities. 

Authority: 19 U8.C. 2461-2465, 88 8tat. 
2066 2071; E O. 11846 of March 27. 1975. 40 
FR 14291. March 31. 1978 

§ 2007.0 Requests for review*. 

(a) An interested party may submit a 
request (1) that additional articles be 
designated as eligible for the GSP; or (2) 
that the duty-free treatment accorded 
to eligible articles under the OSP be 
withdrawn, suspended or limited. 

(b) An Interested party is defined as 
a party who has a significant economic 
interest In the subject matter of the re¬ 
quest, such as a domestic producer of a 
like or directly competitive article, a 
commercial Importer of an article which 
is eligible for the GSP. or for which such 
eligibility is requested, or any other per¬ 
son representing a significant economic 
Interest that would be materially af¬ 
fected by the action requested. 

(c) All requests should be submitted in 
20 copies, and should be addressed to: 
Chairman, Trade Policy Staff Commit¬ 
tee. Office of the Special Representative 
for Trade Negotiations, Room 729. 1800 
O 8treet. NW., Washington. D.C. 20506. 

§ 2007.1 Information rrquiml in rev 
que*l*« 

(a) A request submitted pursuant to 
this part shall state clearly on the first 
page that it is a request for action with 
respect to the provision of duty-free 
treatment for an article or articles under 
the GSP. and shall contain the follow¬ 
ing information: 

(1) The name of the petitioner, the 
person, firm or association represented 
by the petitioner, and a brief description 
of the interest of the petitioner affected 
by the GSP; 

(2) Identification of the product or 
products of interest to the petitioner, 
both by description and by item number 
of the Tariff Schedules of the United 
States: 

(3> A description of the action re¬ 
quested. together with a statement of the 
reasons therefor and supporting Infor¬ 
mation, and a statement of whether the 
reasoning and information has been pre¬ 
sented to the TPSC previously by the 
person making the request: 

(4) If the action requested Is the 
designation of an additional article or 
articles as eligible for the OSP. a state¬ 
ment of why such article or articles 
should be so designated, together with 
information relevant to the Import- 
sensitivity of the article in the context 
of the GSP. 

(5) If the action requested Is the with¬ 
drawal, suspension, or limitation of duty¬ 
free treatment accorded under the GSP 
to an eligible article or articles, informa¬ 
tion sufficient to show (1) why the arti¬ 
cled) should be determined to be im¬ 
port-sensitive in the context of the GSP, 
and (11) which beneficiary developing 
country's or countries' exports cause the 
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article to be import-sensitive in the con¬ 
text of the GSP; and a statement of 
whether the person making the request 
has (lied or is filing for other forms of 
relief under the Trade Act or any other 
provision of law. 

(6> Any other material relevan to the 
request. 

(7) The Chairman of the TPSC may 
request additional information or clari¬ 
fications from persons submitting re¬ 
quests. 

(b) <1) In considering whether to rec¬ 
ommend the designation of additional 
articles as eligible for the GSP. or the 
withdrawal, suspension, or limitation of 
the duty-free treatment accorded to eli¬ 
gible articles under the GSP. the TPSC. 
the TPRO. or the TPC shall review rele¬ 
vant economic factors indicating the 
economic effect that such action would 
have. Including the effect upon United 
States producers of like or directly com¬ 
petitive articles and upon consumers. 

(21 If, on the basis of a review de¬ 
scribed in (1). the appropriate inter¬ 
agency committee considers that the ar¬ 
ticle is or would be import-sensitive in 
the context of the GSP. then: 

(i) If the article has not been desig¬ 
nated already as eligible for the GSP. It 
shall not be recommended for such des¬ 
ignation. or it may be recommended for 
such designation with limits upon the 
duty-free treatment accorded under the 
GSP which assure that the article will 
not be import-sensitive in the context of 
the GSP; or 

Ol> If the article has been designated 
already as an article eligible for the 
GSP. It shall be recommended that the 
duty-free treatment under the GSP shall 
be withdrawn, suspended, or limited so 
as to assure that the article no longer is 
import-sensitive in the context of the 
OSP. 

§ 2007.2 Adequacy of request. 

If the request does not conform sub¬ 
stantially to the requirements set forth 
above, the Chairman of the TP8C may 
return the communication to the person 
who submitted it. with a written state¬ 
ment of the reasons why it was found 
not to conform, or he may determine that 
there Is sufficient information on which 
to proceed. 

§ 2007.3 Publication regarding rrqtu**t*. 

Whenever a request is received that 
conforms to these regulations or that is 
accepted pursuant to section 2007.2, the 
Chairman of the TPSC shall publish In 
the Federal Register a statement of the 
fact that the request has been received, 
the TSUS item number or numbers of 
the article or articles covered by the re¬ 
quest. the name of the party submitting 
the request, and an invitation for all in¬ 
terested parties to submit their views to 
the TPSC. 

§ 2007.1 Action following receipt of rc. 
quctU. 

( a) The TPSC ahull review requests 
submitted and accepted under this Part. 
Requests may be accumulated In order 
to permit a number of such requests to 
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be reviewed at the same time. Requests 
which indicate the existence of unusual 
circumstances warranting an immediate 
review may be reviewed separately. Re¬ 
views of pending requests shall be con¬ 
ducted at least once each six months. 

<b) In conducting reviews, the TPSC 
may hold public hearings, or utilize ad¬ 
vice of the Ui3. International Trade 
Commission (pursuant to sections 503 
and 131 of the Trade Act, or pursuant 
to a request under 19 U.S.C. 1332(g)). 
whenever such hearings, or advice is 
required by law or is deemed by the 
8pecial Representative or the Deputy 
Special Representative to be in. the pub¬ 
lic Interest. 

(c) The TPSC shall report the results 
of its review to the Deputy Special Rep¬ 
resentative and the Special Representa¬ 
tive. who may convene the appropriate 
committees, which may include the TPC. 
with a view to the possible recommenda¬ 
tion of action to the President. 

(d) Whenever following a review, there 
is to be no change in the status of an 
article with, respect to the OSP. the 
party submitting a request with respect 
to such article, sliall be so notified, and 
a statement of the decision shall be 
published in the Federal Register. 

§ 2007.5 Written brief* find oral testi¬ 
mony. 

Sections 2003.2 and 2003.4 of these 
regulations shall be applicable to the 
submission of any written briefs or re¬ 
quests to present oral testimony in con¬ 
nection with a review under this Part 

§ 2007.6 Information open In public 
in*perl ion. 

With the exception of information 
subject to f 2007.8, an interested per¬ 
son may. upon request, inspect at the 
office of the TPSC: 

(a) Any written request, brief, or sim¬ 
ilar submission of information made 
pursuant to this Subpart; and 

<b) Any' stenographic record of any 
public hearing which may be held pur¬ 
suant to this 8ubpart. 

§ 2007.7 Information exempt from 
public in* per lion. 

(a) The Chairman of the TPSC shall 
exempt from public inspection informa¬ 
tion submitted in confidence, if he de¬ 
termines that the disclosure of such In¬ 
formation is not required by law. 

<b> A party requesting that the Chair¬ 
man of tlie TPSC exempt from public 
inspection information submitted In 
writing shall clearly mark each page 
“Submitted in Confidence" at the top. 
and shall submit a non-confidential 
summary of the confidential Informa¬ 
tion. Such person shall also provide the 
Chairman of the TPSC with a written 
explanation of why the material should 
be so protected. 

(c> The Chairman of the TPSC may 
deny a request that he exempt from 
public inspection any particular infor¬ 
mation. if he determines such informa¬ 
tion is not entitled to exemption under 
law. In the event of such a denial, the 
Information will be returned to the per¬ 
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son w r bo submitted It. with a statement 
of the reasons for the denial. 

§ 2007.8 Okhcr rrvlrwi of article rUgibil- 
itim. 

(a) As soon after the beginning of 
each calendar year as relevant trade 
data for the preceding calendar year is 
available, the TPSC shall consider modi¬ 
fications of the GSP that may be re¬ 
quired by section 504(c) of the Trade 
Act. 

<b) The TPSC may. on its own motion, 
conduct reviews for the possible desig¬ 
nation of additional articles as eligible 
for the GSP. or the possible withdrawal, 
suspension, or limitation of duty-free 
treatment accorded under the G8P. 

<c) The TPSC shall report the results 
of reviews conducted pursuant to para¬ 
graphs (a) and <b> above to the TPRG 
and the TPC. and the Special Repre¬ 
sentative as Chairmpji of the TPC shall 
recommend to the President any action 
that is considered to be required or war¬ 
ranted. Action required to comply with 
the provisions of section 504(0 shall 
be token not later than 60 days after 
the close of each calendar year. 

(d> The STR shall prepare any docu¬ 
ments that are necessary to carry out 
action recommended under this Part. 

Frederick B. Dent. 
Special Representative 
for Trade Negotiations. 

|FR Doc 75 35169 Piled 12-30-75:8:45 am | 

Title 16— Commercial Practices 

CHAPTER 1—FEDERAL TRADE 
COMMISSION 

PART 3—RULES OF PRACTICE FOR 

ADJUDICATIVE PROCEEDINGS 

PART 4—MISCELLANEOUS RULES 
Miscellaneous Amendments 

The Commission announces amend¬ 
ments to Parts 3 and 4 of Subchapter A 
of Chapter 1 of Title 16 of the Code of 
Federal Regulations which will <1> elimi¬ 
nate the requirement of service of a com¬ 
plaint for purposes of determining when 
an adjudicative proceeding commences, 
and (2> provide for substituted service 
upon the attorney for a party of any 
document pertaining to a proceeding 
other than a complaint. The amend¬ 
ments are set forth below. 

1. Section 3.11(a) Is amended to read 
as follows: 

§ 3.11 ( ^nimvnrnunit of proceeding*. 

(a) Complaint. Except as provided in 
f 3.13, on adjudicative proceeding Is com¬ 
menced by the issuance of a complaint 
by the Commission. 

t • « t • 

2. Section 44.<a)(3> is added and (c) 
(3) is deleted and (cM4> is renumbered 
as (c) (3) to read as follows: 

§ 4.4 Service. 

(a) By the Commission. • • • 

(3) When a party has appeared in u 
proceeding by an attorney, service on 
that individual of any document pertain¬ 
ing to the proceeding other than a com¬ 
plaint shall be deemed service upon the 
party. However, service of those docu- 
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ments specified in paragraph (1) shall 
first be attempted in accordance with 
the provision of subparagraphs (1). <U>, 
and Oil). 

The Above amendments are effective 
December 31, 1975. 

(Soc. e, 58 But. 721 (15 US.C. 46). 80 SUt. 
383. as amended, 81 Stat. 54 (5 UJB.C. 552)) 

By direction of the Commission dated 
December 2,1975. 

Virginia M. Harding, 
Acting Secretary. 
(TO Doc.75-35220 Filed 12^0-75:8:45 am] 


(Docket 0005) 

PART 13—PROHIBITED ’HADE PRAC¬ 
TICES, AND AFFIRMATIVE CORRECTIVE 

ACTIONS 

Cargill, Incorporated 

(Sec. 6. 38 SUL 721; 15 UjB.C. 46. Interpret 
or apply sec. 5. 38 Stat. 719. as amended; eeo. 
7, 38 SUL 731. as amended; 15 UJB.C. 45. 18) 

in the Matter of Cargill, Incorporated, 
a corporation. 

Order dismissing complaint issued 
against a Minneapolis, Minn., well- 
diversified. closely-held corporation chal¬ 
lenging its acquisition of stock in Mis¬ 
souri Portland Cement Company. Inc. 
Respondent divested 1U interest In Mis¬ 
souri Portland. Aug. 28. 1975. 

The order granting motion to dismiss 
complaint. Is as follows: 1 

This matter la before us upon the ad¬ 
ministrative law judge’s certification of 
respondent’s motion to dismiss the com¬ 
plaint in view of respondent’s divestiture 
of Its Interest In the Missouri Portland 
Cement Company. Inc. (Missouri Port¬ 
land). on August 28, 1975. 

Upon consideration of the matter, the 
Commission has determined that further 
proceedings challenging respondent’s ac¬ 
quisition of stock in Missouri Portland 
would not be in the public interest. 
Accordingly. 

It is ordered , That the complaint In 
this matter be. and it hereby is, dis¬ 
missed. 

Commissioner Dixon not participating, 
and Commissioner Hanford dissenting. 

The order granting motion to dismiss 
complaint was issued by the Commis¬ 
sion December 2, 1975. 

Virginia M. Harding, 
Acting Secretary. 

I TO Doc 78 35208 Plied 12-30-75:8:45 tun) 


| Docket 8888-6| 

PART 13—PROHIBITED TRADE PRAC¬ 
TICES, AND AFFIRMATIVE CORRECTIVE 
ACTIONS 

Koscot Interplanetary, Inc., et al. 
Subpart—Advertising falsely or mis¬ 
leadingly: 113.10 Advertising falsely or 

*Copies of the Complaint, and Order 
Qranting Motion to Dtsmlaa Complaint, filed 
with the original document. 


misleadingly; 13.10-1 Availability of 
merchandise and/or faculties; | 13.15 
Business status, advantages or connec¬ 
tions; 13.15-6 Advertising and promo¬ 
tional services; 13.15-20 Business meth¬ 
ods and policies; f 13.50 Dealer or seller 
assistance; 113.55 Demand, business or 
other opportunities; 113.60 Earnings 
and profits: 113.142 Operation; 

113.143 Opportunities; ft 13.160 Pro¬ 
motional sales plans; ft 13.195 Safety; 
13.195-30 Investment; ft 13.250 Suc¬ 
cess. use or standing; ft 13.280 Unique 
nature or advantages; ft 13.285 Value. 
Subpart—Coercing and intimidating; 
1 13.358 Distributors. Subpart—Com¬ 
bining or conspiring: I 13.388 To con¬ 
trol allocations and solicitation of cus¬ 
tomers; | 13.395 To control marketing 
practices and conditions; ft 13.430 To 
enhance, maintain or unify prices; 
f 13.450 To limit distribution or dealing 
to regular, established or acceptable 
channels or classes. Subpart—Corrective 
actions and/or requirements: | 13.533 
Corrective actions and/or requirements; 
13533-20 Disclosures; 13.533-55 Re¬ 
funds, rebates and/or credits. Subpart— 
Delaying or withholding corrections, ad¬ 
justments or action owed: f 13.675 De¬ 
laying or withholding corrections, ad¬ 
justments or action owed. 

Subpart—Discriminating between cus¬ 
tomers: 8 13.685 Discriminating be¬ 
tween customers. Sub part—Discriminat¬ 
ing in price under section 2. Clayton 
Act—Price discrimination under 2(a): 
8 13.730 Customer classification. 8 13.- 
785 Terms and conditions. Subpart— 
Palling to Maintain records; 8 13.1051 
Failing to maintain records; 8 13.1051- 
20 Adequate. Subpart—Maintaining re¬ 
sale prices: 8 13.1130 Contracts and 
agreements; 8 13.1155 Price schedules 
and announcements. Subpart—Misrep¬ 
resenting oneself and goods—Business 
status, advantages or connections; 8 13.- 
1370 Business methods, policies, and 
practices; I 13.1397 Customer connec¬ 
tion. —Goods: 8 13.1572 Availability of 
advertised merchandise and/or facili¬ 
ties; ft 13.1608 Dealer or seller assist¬ 
ance; 8 13.1610 Demand for or business 
opportunities; 8 13.1615 Earnings and 
profits; 1 13.1730 Results; 8 13.1755 
Success, use, or standing; 8 13.1770 
Unique nature or advantages; ft 13.1775 
Value. —Promotional sales plans: ft 13.- 
1830 Promotional sales plans. Sub¬ 
part—Neglecting, unfairly or deceptive¬ 
ly, to make material disclosure: I 13.1889 
Risk of loss; 1 13.1892 Sales contract, 
right-to-cancel provision. 8ubpart—Of¬ 
fering unfair, improper and deceptive 
inducements to purchase or deal: ft 13.- 
1935 Earnings and profits; ft 13.2015 
Opportunities in product or service; 
ft 13.2090 Undertakings. In general. 
8ubpart^-Securlng agents or represent¬ 
atives by misrepresentation: 8 13.2125 
Demand for business opportunities; 

8 13.2130 Earnings; 8 13.2148 Scientif¬ 
ic or other relevant facts. 

(Sec, 6, 38 8taL 721; 15 US.C. 46. Interpret 
or epply tec. 5. 38 8t*t. 719, as Amended; sec. 
3. 49 Stmt 1526: 15 USX). 45. 13) 


In the Matter of Koscot Interplanetary, 
Inc., Glenn W. Turner Enterprises. 
Inc., corporations, and Glenn W. 
Turner, Terrell Jones, Malcolm 
Julian, Ben Bunting, Michael 
Delaney, Hobart Wilder, and Raleigh 
P. Mann , individually and as former 
officers, officers or directors of said 
corporation(s). 

Order requiring an Orlando. Fla., seller 
and distributor of cosmetics and cosmetic 
distributorship®, among other things to 
cease using its open-ended, multilevel 
marketing plan: engaging in illegal 
pricefixing and price discrimination and 
imposing selling and purchasing restric¬ 
tions on Its distributors; and to cease 
making exaggerated earnings claims and 
other misrepresentations In an effort to 
recruit distributors. 

The finiil order, including further 
order requiring report of compliance 
therewith, is as follows; 1 

Final Order 

This matter having been heard by the 
Commission upon the cross-appeals of 
complaint counsel and respondents’ 
counsel from the initial decision and 
upon briefs and oral argument in sup¬ 
port thereof and opposition thereto, and 
the Commission, for the reasons stated 
in the accompanying Opinion, having 
granted the appeals in part: 

It is ordered. That pages 1-65 of the 
Initial decision of the administrative law 
judge be. and they hereby are, adopted 
as Uie Findings of Fact and Conclusions 
of Law of the Commission, with the fol¬ 
lowing exceptions: Conclusion of Law 12, 
page 53; those portions of pages 53-65 
(“Rationale of the Order”) which are 
inconsistent with the Opinion of the 
Commission herein. 

Other Findings of Pact and Conclu¬ 
sions of Law of the Commission are con¬ 
tained In the accompanying Opinion. 

It is further ordered. That the follow¬ 
ing Order to cease and desist be, and it 
hereby is. entered: 

Order 

Definitions: For the purposes of this 
Order, the following definitions shall 
apply: 

(a) The terra “distributorship'’ means 
any continuing commercial relationship 
created by written agreement or by 
understanding in which: 

(1) The participant is granted the 
right or Is permitted to offer, sell, or dis¬ 
tribute goods or commodities manufac¬ 
tured, processed, or distributed by the 
respondents; or (2) the participant is 
granted the right or is permitted to offer 
or sell services established, organized, 
approved, or directed by the respondents. 

(b) “Participant” means any person 
to whom a distributorship is granted. 

(c> “Person” means any individual, 
group, association, limited or general 
partnership, corporation, or any other 
business entity. 

1 Copies of the Complaint, Opinion. Initial 
Decision, Final Order filed with the original 
document. 
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<d> "Koscot” means Koscot Inter¬ 
planetary * Inc., and its successors or 
assigns. 

I 

It is ordered , That respondents Koscot 
Interplanetary. Inc., and Oicnn W. 
Turner Enterprises, Inc., corporations, 
their officers. agents, representatives, 
employees, successors, and assigns, and 
Glenn W. Turner, Ben Bunting, Hobart 
Wilder, Malcolm Julian, and Raleigh P. 
Mann, individually, their agents, repre¬ 
sentatives. and employees, directly or in¬ 
directly, through any corporate or other 
device, in connection with the advertis¬ 
ing, offering for sale, or sale of products, 
services, franchises, or distributorships, 
or in connection with the seeking to in¬ 
duce or inducing the participation of 
persons. Arms, or corporations therein, 
or in connection with any merchandising, 
marketing, or sales promotion program, 
in or affecting commerce, as "commerce" 
U defined in the Federal Trade Commis¬ 
sion Act. do forthwith cease and desist 
from: 

1. Offering, operating, or participating 
in, directly or indirectly, any marketing 
or sales plan or program wherein the 
financial gains to participants are or are 
represented to be based in any manner 
or to any degree upon their recruiting of 
other participants who obtain the right 
under the plan or program to recruit yet 
other participants whose function in the 
program includes during their first year 
of participation the recruitment of par¬ 
ticipants. 

2. Offering, operating, or participat¬ 
ing in, any marketing or sales plan or 
program wherein a participant is given or 
promised compensation U) for Inducing 
another person to become a participant 
in the plan or program, or (2) when a 
person Induced by the participant in¬ 
duces another person to become a par¬ 
ticipant in the plan or program, pro¬ 
vided. That the term "compensation," as 
used in this paragraph only, docs not 
mean any payment based on actually 
consummated sales of goods or services 
to persons who are not participants in 
the plan or program and who do not 
purchase such goods or services in order 
to resell them. 

3. Requiring or suggesting that a pro¬ 
spective participant or a participant in 
any merchandising, marketing, or sales 
promotion program purchase any prod¬ 
uct or services or pay any other con¬ 
sideration, either to respondents or to 
any person, in order to participate in 
said program, other than payment for 
the actual cost to respondents, as deter¬ 
mined by generally accepted accounting 
principles, of those items respondents 
deem to be reasonable necessary sales 
materials in order to participate in any 
manner therein: provided. That neces¬ 
sary sales material shall not include any 
product inventory. 

II 

it is further ordered , That respondents 
Koscot Interplanetary. Inc., and Glenn 
W Turner Enterprises, Inc., corpora¬ 
tions, their officers, agents, representa¬ 
tives. employees, successors, and assigns. 
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and Glenn W. Turner, Ben Bunting. 
Hobart Wilder. Malcolm Julian, and 
Raleigh P. Maui. individually, their 
agents, representatives, and employees, 
directly or Indirectly, through any cor¬ 
porate or other device, in connection 
with the advertising, offering for sale, 
or sale of products, franchises, or dis¬ 
tributorships. or in connection with the 
seeking to induce or inducing the par¬ 
ticipation of persons, firms, or corpora¬ 
tions in any merchandising, marketing, 
or sales promotion program, in or affect¬ 
ing commerce, as "commerce" is defined 
in the Federal Trade Commission Act, do 
forthwith cease and desist from: 

1. Representing, directly or by impli¬ 
cation. including the use of hypothetical 
examples, that participants In any mer¬ 
chandising. marketing, or sales promo¬ 
tion program, will earn or receive, or 
have the potential or reasonable expect¬ 
ancy of earning or receiving, any stated 
or gross or net amount or representing in 
any manner the past earnings of par¬ 
ticipants. unless in fact the earnings rep¬ 
resented arc those of a substantial num¬ 
ber of participants in the community or 
geographic area in which such represen¬ 
tations are made, and the representation 
clearly indicates the amount of time re¬ 
quired by such past participants to 
achieve the earnings represented, and 
failing to maintain adequate records 
which disclose the facts upon which any 
claims of the type referred to in this 
paragraph of the Order (11(1)1 are 
based; and from which the validity of 
any such claim can be determined. 

2. Misrepresenting the ease of recruit¬ 
ing or retaining participants in any mer¬ 
chandising. marketing, or sales promo¬ 
tion programs, as distributors or as sales 
personnel. 

3. Representing, directly or by impli¬ 
cation, that any participant in any mer¬ 
chandising, marketing, or sales promo¬ 
tion program can attain financial 
success. 

4. Misrepresenting the supply or avail¬ 
ability of potential participants or cus¬ 
tomers in any merchandising, marketing, 
or sales pqpmotion program in any given 
community or geographical area. 

5. Misrepresenting that participants 
can expect to remain active in business 
for any length of time or misrepresenting 
In any manner the longevity or tenure 
of past or current participants, os, for 
example, by using a hypothetical illus¬ 
tration of how a marketing program 
operates, which has the tendency or ca¬ 
pacity to imply that participants remain 
active for a given period, when in fact 
such period is more than the average 
length of time for which such partici¬ 
pants do remain active. 

6. Misrepresenting the reasonably 
necessary and anticipated costs of doing 
business for prospective distributors, 
dealers, sales personnel, or franchisees. 

7. Representing, directly or by impli¬ 
cation, that products will be or have been 
advertised, either locally or nationally, 
or in the geographic area in which such 
representations are made, without clearly 
and truthfully representing the manner. 
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mode, extent, and amount of the 
advertising. 

8. Representing that a training pro¬ 
gram will be or is being offered without 
clearly and truthfully representing the 
specific type and nature of the training, 
the number of hours or days of Instruc¬ 
tion. and the cost to the participant. If 
any. 

9. Misrepresenting the availability of 
product in any manner, Including, but 
not limited to. misrepresenting the 
amount of inventory available, the ex¬ 
tent to which an order can be filled at a 
given time, the length of time necessary 
to replenish items out of stock, and the 
length of time necessary to deliver an 
order to a participant. 

10. Misrepresenting, directly or by im¬ 
plication. the extent of respondents' sales 
of products and services, the nature of 
such sales, including what proportion 
were derived from the sale of franchises 
or distributorships, or the market posi¬ 
tion of respondents in any market. 

m 

It is further ordered. That respondents 
Koscot Interplanetary, Inc., and Glenn 
W. Turner Enterprises, Inc., corpora¬ 
tions, their successors or assigns, and 
respondents Glen W. Turner. Ben Bunt¬ 
ing. Hobart Wilder, Malcolm Julian, 
and Raleigh P. Mann incident to selling 
any franchise or distributorship, shall: 

1. Inform orally all persons to whom 
solicitations are made, and provide In 
writing in all applications and contracts, 
in at least ten-point bold type, that the 
application or contract may be cancelled 
for any reason by notification to re¬ 
spondents in writing within at least 
seven (7) business days from the date of 
execution. 

2. Refund immediately all monies to 
participants who: 

fa) Cancel their contracts in accord¬ 
ance with paragraph 1 of this Section 
HI; or 

(b) Show that respondents’ contract 
solicitations or performance were at¬ 
tended by or Involved violation of any of 
the provisions of thLs Order. 

3. Provide to a prospective franchisee 
or distributor at least fifteen (15) busi¬ 
ness days prior to the execution by the 
prospective franchisee or distributor of 
any franchise or distributorship agree¬ 
ment or any other binding obligation, or 
the payment by the prospective fran¬ 
chisee or distributor of any consideration 
in connection with Uic sale or proposed 
sale of a franchise; 

(a) A certified balance sheet for the 
most recent year; a certified profit and 
loss statement for the most recent three 
year period: and a statement of any ma¬ 
terial changes in the financial soundness 
of the franchisor since the date of such 
financial statements. 

Cb) A copy of Federal Trade Commis¬ 
sion Consumer Bulletin No. 4, "Advice for 
Persons Who Are Considering an Invest¬ 
ment In a Franchise Business." 

(c) A statement disclosing (a) Live 
number of franchises or distributorships, 
whether active or inactive, already sold 
at the end of the last calendar year, and 
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(b) the number of franchises or distrib¬ 
utorships, whether active or inactive, al¬ 
ready present In the market area in 
which the prospective franchisee or dis¬ 
tributor plans to operate. 

IV 

It is further ordered, That respond¬ 
ents Koscot Interplanetary, Inc., and 
Glenn W. Turner Enterprises, inc.. cor¬ 
porations. their officers, agents, repre¬ 
sentatives. employees, successors, and as¬ 
signs and Olenn W Turner. Ben Bunting, 
Hobart Wilder, Malcolm Julian, and 
Raleigh P. Mann, individually, their 
agents, representatives, and employees, 
directly or indirectly through any cor¬ 
porate or other device, in connection with 
the offering for sale, or distribution of 
goods or commodities in or affecting 
commerce, as "commerce" is defined in 
the Federal Trade Commission Act. shall 
forthwith cease and desist from: 

1. Entering Into, maintaining, promot¬ 
ing. or enforcing any contract, agree¬ 
ment, understanding, mnrketing system, 
or course of conduct with any dealer or 
distributor of such goods or commodities 
to do or perform or attempt to do or per¬ 
form any of the following acts, practices, 
or tilings: 

<a> Fix. establish, or maintain the 
prices, discounts, rebates, overrides, com¬ 
missions. fees, or other terms or condi¬ 
tions of sale renting to pricing upon 
which goods or commodities may be re¬ 
sold: Provided, That In those states hav¬ 
ing Fair Trade laws, products may be 
marketed pursuant to the provisions of 
such law's. 

<b) Require or coerce any person to 
enter into a contract. agreement. under¬ 
standing. marketing or course of 

conduct whtch fixes, establishes, or main¬ 
tains the prices, discounts, rebates, over¬ 
rides. commissions fee*, or other terms 
or conditions of sale relating to pricing 
upon which goods or commodities may be 
marketed pursuant to the provisions of 
such laws. 

(c) Require or coerce any person to 
enter into a contract, agreement, under¬ 
standing. marketing system, or course of 
conduct requiring, inducing, or coercing 
any distributor to refrain from selling 
any merchandise in any quantity to or 
through any specified person, class of 
persons, business, or class of businesses. 

2. Preventing distributors from enter¬ 
ing into consignment agreements or sell¬ 
ing their business to another individual. 

3. Engaging, either as part of any con¬ 
tract. agreement, understanding, or 
course of conduct with any distributor 
or dealer of any goods or commodities, or 
individually and unilaterally. In the prac¬ 
tice of: 

(a) Publishing or distributing, directly 
or indirectly, any resale price, product 
price list, order form, report form, or pro¬ 
motional material which employs resale 
prices for goods or commodities without 
stating clearly and visibly in conjunction 
therewith the following statement: 

The prices quoted herein art suggested 
prices only. Distributors ere free to determine 
for themselves their own reside prices. 
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<b> Publishing or distributing, directly 
or indirectly, any schedule of discounts, 
rebates, commissions, overrides, or other 
bonuses to be paid by one distributor or 
class of distributors to any other dis¬ 
tributors or class of distributors, without 
stating clearly and visibly in conjunction 
therew ith the following: 

The dUcounU (rebates, commissions, etc.l 
quoted herein are suggested only. Distribu¬ 
tors are free to determine for themselves any 
amounts to be paid. 

Provided, That in those states having 
Fair Trade laws, products may be mar¬ 
keted pursuant to the provisions of such 
laws. 

4. Requiring any distributor or dealer 
or other participant in any merchandis¬ 
ing program to obtain the prior approval 
of respondents for any product advertis¬ 
ing or promotion, unless any selling 
prices and names of any selling outlets 
arc required to be deleted from such pro¬ 
posed advertising or promotion prior to 
submission for prior approval. 

V 

It is further ordered. That respondents 
Koscot Interplanetary. Inc,, and Glenn 
W. Turner Enterprises, Inc., corpora¬ 
tions. their officers, agents, representa¬ 
tives, employees, successors, and assigns, 
and Glenn W. Turner. Ben Bunting. Ho¬ 
bart Wilder, Malcolm Julian, and Raleigh 
P. Mann, individually, their agents, rep¬ 
resentatives. and employees. dirccUy or 
indirectly through any corporate or other 
device, in connection with the offering 
for sale, or distribution of goods or com¬ 
modities in commerce, os "commerce" is 
defined in the Federal Trade Commission 
Act and in the Clayton Act. shall forth¬ 
with cease and desist from: 

1. Entering into, maintaining, pro¬ 
moting. or enforcing any contract, agree¬ 
ment. understanding, marketing system, 
or course of conduct with any dealer or 
distributor of such goods or commodities 
to require or coerce any person to enter 
into a contract, agreement, understand¬ 
ing. marketing system, or course of con¬ 
duct which discriminates, directly, or in¬ 
directly. in the net price of any merchan¬ 
dise of like grade and quality by selling 
to any purchaser at net prices higher 
than the net prices charged to any other 
purchaser who in fact competes in the 
resale or distribution of mch merchan¬ 
dise with tlie purchaser paying the higher 
price. 

2. Discriminating, directly or indi¬ 
rectly. in the net price, or terms or con¬ 
ditions of sale of any merchandise of like 
grade and quality by selling to any pur¬ 
chaser at net prices, or upon terms or 
conditions of sale, less favorable than 
the net prices or terms or conditions of 
sale upon which such products are sold 
to any other purchaser to the extent 
such other purchaser competes In the re¬ 
sale of any such products with the pur¬ 
chaser who is afforded less favorable 
net price or terms or conditions of sale, 
or with a customer of the purchaser af¬ 
forded the less favorable net price or 
terms or conditions of sale. 


VT 

It is further ordered, TTmt respondents 
Koscot Interplanetary. Inc.. Glenn W. 
Turner Enterprises. Inc., Glenn W. 
Turner. Ben Bunting. Hobart Wilder, 
Malcolm Julian, and Raleigh P. Mann, 
their successors and assigns shall forth¬ 
with deliver a copy of Section II of this 
order to cease and desist to all present 
and future salespeople, franchisees, dis¬ 
tributors. participants, or other persons 
engaged in the sale of franchises, dis¬ 
tributorships, products, or services on be¬ 
half of respondents, and secure from 
each such person a signed statement 
acknowledging receipt thereof. 

vn 

It Is further ordered. That the cor¬ 
porate respondents and their successors 
and assigns shall notify the Commission 
at least thirty <30> days prior to any 
proposed change In the corporate re¬ 
spondents, such as dissolution, assign¬ 
ment or sale resulting in the emergence 
of a successor corporation, the creation 
or dissolution of subsidiaries, or any 
other change in the corporations which 
may affect compliance obligations aris¬ 
ing out of this Order. 

vni 

It is further ordered . That each indi¬ 
vidual respondent (Olenn W. Turner, 
Ben Bunting. Hobart Wilder. Malcolm 
Julian, and Raleigh P. Mann) shall 
promptly notify the Commission of each 
change in his business or employment 
status, including discontinuance of his 
present business or employment, and 
each affiliation with a new business or 
employment following the effective date 
of this Order. Such notice shall include 
the address of the business or employ¬ 
ment with which respondent is newly 
affiliated and a description of the busi¬ 
ness or employment as well as a de¬ 
scription of the respondent’s duties and 
responsibilities in that business or em¬ 
ployment 

IX 

It is further ordered. That each of the 
respondents herein and their successors 
and assigns shall, within sixty <60> dajTi 
after the effective date of this Order, 
file with the Commission a report in 
writing, setting forth in detail the man¬ 
ner and form in which they have com¬ 
plied with the provisions of this Order 

X 

It is further ordered. That the com¬ 
plaint herein be, and it hereby Ls, dis¬ 
missed as to Michael Delaney and Ter¬ 
rell Jones; provided, However, that the 
dismissal as to Terrell Jones Is without 
prejudice to the right of the Commission 
to Institute further proceedings against 
him if the public Interest so warrant* 

Opinion of the Commission by Com¬ 
missioner Dixon. 

The Initial Decision was Issued 
March 20.1975. 

The Final Order was issued by the 
Commission Nov. 18.1975. 

Virginia M. Harding. 

Acting Secretary . 

| FR Doc 75 35207 Filed 12 30-76;8:46 amj 
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Title 19—Customs Duties 

CHAPTER I—UNITED STATES CUSTOMS 
SERVICE, DEPARTMENT OF THE TREAS¬ 
URY 

JTJ>. ?«1 

PART 10—ARTICLES CONDITIONALLY 
FREE, SUBJECT TO A REDUCED RATE, 
ETC. 

Duty-Free Entry of Certain Merchandise 
From Designated Beneficiary Developing 
Countries 

Title V of the Trade Act of 1974 (Pub. 
L. 93-618, 88 SUL. 1078). hereinafter 
referred to &a the "Trade Act", author¬ 
izes the President to establish a Gen¬ 
eralized System of Preferences <GSP) 
which would permit the duty-free entry 
of eligible merchandise arriving directly 
from designated "beneficiary developing 
countries." Section 503(b) of the Trade 
Act, relating to the requirements which 
must be met for eligible merchandise to 
receive duty-free treatment, authorizes 
the Secretary of the Treasury to pre¬ 
scribe such regulations as may be nec¬ 
essary tc carry out the provisions of that 
subsection. 

In accordance with sections 503(a) 
and 131(a) of the Trade Act. a notice 
by the President was published in the 
Federal Register on March 28. 1975 (40 
FR 13456), listing the articles which will 
be considered for designation as eligible 
articles for purposes of the Generalized 
System of Preferences. The notice also 
Included a list of countries which were 
designated by Executive Order 11844 of 
March 24. 1975 (40 FR 13295), pursuant 
to sections 502(a)(1) and 503(a) of the 
Trade Act, as beneficiary developing 
countries and countries under consider¬ 
ation for designation as beneficiary de¬ 
veloping countries. 

In order to designate additional bene¬ 
ficiary developing countries and eligible 
articles, and to implement the General¬ 
ized System of Preferences, the President 
Mcned Executive Order 11888 on Novem¬ 
ber 24, 1975. This Executive Order, which 
was published in the Federal Register on 
November 26. 1975 (40 FR 55276). super¬ 
seded Executive Order 11844 of March 24, 
1975. 

On October 28. 1975. a notice of pro¬ 
posed rulemaking was published in the 
Federal Register (40 FR 50045) by the 
US. Customs Service. Department of the 
Treasury, which proposed to amend Part 
10 of the Customs Regulations (19 CFR 
Part 10). by establishing a procedure for 
the duty-free entry of certain merchan¬ 
dise from designated beneficiary develop¬ 
ing countries. 

The amendments to Part 10 of the Cus¬ 
toms Regulations set forth requirements 
and procedures for the free entry of eligi¬ 
ble merchandise from beneficiary devel¬ 
oping countries. The amendments would 
require the submission of evidence of the 
country of origin and. if It Is determined 
to be necessary by the appropriate dis¬ 
trict director of Customs, proof that the 
merchandise was imported directly from 
the beneficiary developing country. If the 
district director Is satisfied from other 
evidence that the merchandise clearly 
qualifies for duty-free treatment under 


the Generalized System of Preferences, 
he would be authorized to waive produc¬ 
tion of proof of direct shipment. 

The amendments further provide that 
eligible merchandise may qualify for 
duty-free entry under the Generalized 
8ystem of Preferences only If the sum of 
the cost or value of the materials pro¬ 
duced in the beneficiary developing coun¬ 
try plus the direct costs of processing op¬ 
erations performed there are at least 35 
percent of the final appraised value of 
the merchandise. In the case of eligible 
merchandise produced by 2 or more coun¬ 
tries which are members of an associa¬ 
tion of countries treated as one country 
under section 502(a) <3) of the Trade Act, 
the percentage of the cost or value of the 
materials produced in those countries 
plus the direct costs of processing opera¬ 
tions performed there must be at least 
50 percent of the final appraised value. 
The amendments also explained the pro¬ 
cedure used In computing the co6t or 
value of materials and the direct costs of 
processing operations. 

Interested persons were given until 
November 28, 1975. to submit relevant 
data, views, or arguments regarding the 
proposals set forth in the notice of pro¬ 
posed rulemaking. After consideration 
of the comments received, the following 
changes were mode to the proposals: 

1. Proposed I 10 172 is amended to pro¬ 
vide that a written claim for duty-free 
entry shall be filed on the entry docu¬ 
ment by placing the 8ymbol"A" as a 
prefix to the Tariff Schedules of the 
United States Annotated Item number 
for each article for which such treatment 
is claimed. 

2. Proposed 5 10.173(a)(1) Is amended 
by the addition of the title “the Gen¬ 
eralized System of Preferences" to the 
Certificate of Origin Form A. The section 
is further amended to provide that the 
Certificate of Origin must be properly 
completed. However, Inasmuch as the In¬ 
structions on the form arc incorrect, the 
phrase "in accordance with the Instruc¬ 
tions provided on the form", has been 
deleted. Additional Instructions are to be 
issued to each of the beneficiary develop¬ 
ing countries for the completion of Form 
A. 

3. Proposed 110.173(a) (3) is amended 
by deleting the requirement for redelivery 
of the merchandise for failure to furnish 
the Certificate of Origin within 60 days 
after entry, or such additional period as 
the district director may allow for good 
cause shown. 

4. Proposed 5 10.173(a) (5) is amended 
to provide that tlie district director may 
waive production of a Certificate of 
Origin in the case of articles for personal 
or household use which are not intended 
for resale or brought in for the account 
of others, and In other cases until March 
31. 1976, when he is otherwise satisfied 
that the merchandise qualifies for duty¬ 
free entry under the Generalized System 
of Preferences. 

5. Proposed 4 10.175 ha3 been amended 
by the addition of a new paragraph <c) 
to the definition of "imported directly", 
to allow, under certain conditions, eligible 
articles to qualify for treatment under 


GSP where they have been Introduced 
into a free trade zone in a beneficiary 
developing country 

6. Proposed I 10 177(c)(2) is amended 
by providing that the formula used for 
determining the cost or value of material 
which is provided to the manufacturer 
without charge shall also apply where 
the material is provided at less than fair 
market value. 

In addition to the above changes, a 
number of editorial corrections have 
been made in the text of the provisions 
originally proposed. 

Accordingly. Part 10 of the Customs 
Regulations (19 CFR Part 10) la 
amended by adding a new ccnterhead 
and §4 10 171 through 10 178 to read as 
set forth below: 

Executive Order 11888 dated Novem¬ 
ber 24. 1975. which was published by the 
President in the Federal Recwteh on 
November 26. 1975 <40 FR 55276). pro¬ 
vided that the implementation of the 
Generalized System of Preferences shall 
be effective on January 1, 1976. In addi¬ 
tion. it Is desirable to make the benefits 
of this system available to the public as 
soon as possible. Therefore, good cause is 
found for dispensing with the delayed 
effective date provision of 5 U5.C. 
553(d). 

Effective date. These amendments shall 
be effective with respect to articles that 
are both <1) Imported, and (2) (a) en¬ 
tered for consumption or <b) withdrawn 
for consumption on or after January 1, 
1976. 

Leonard Lehman. 

Ac lino Commissioner of Customs. 

Approved: December 23. 1973. 

David R. Macdonald. 

Assistant Secretary of the 
Treasury . 

Part 10 of the Customs Regulations 
<19 CFR Part 10) is amended by the 
insertion of a new centerheading and 
44 10.171 through 10.178 to read as 
follows: 

Generalized System or PKOXRntca 
§ 10.171 G«trr«!. 

(a) Statutory authority. Title V of the 
Trade Act of 1974 (19 UJS.C. 2461-2465) 
authorizes the President to establish a 
Generalized System of Preferences 
(GSP) to provide duty-free treatment for 
eligible articles Imported directly from 
designated beneficiary developing coun¬ 
tries. Beneficiary developing countries 
and articles eligible for duty-free treat¬ 
ment are designated by the President by 
Executive order in accordance with sec¬ 
tions 502(a)(1) and 503(a) of the Trade 
Act of 1974 (19 U.S.C. 2462 ia>(l>, 

2463(a)). 

<b> Country defined. For purposes of 
44 10.171 through 10.178, except as other¬ 
wise provided in 4 10.176(a). the term 
“country** means any foreign country, 
any overseas dependent territory or pos¬ 
session of a foreign country, or the Trust 
Territory of the Pacific Islands. In the 
case of an association of countries which 
is a free trade area or customs union, the 
President may by Executive order provide 
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that all members of such association 
other than members which are barred 
from designation under section 502(b) 
of the Trade Act of 1974 <19 U.8.C. 2462 
<b)) shall be treated as one country for 
purposes of 55 10.171 through 10.178. 

§ 10.172 Claim for exemption from duty 
tinder the Ceneralized SjMcm of 
Preference** 

A claim for an exemption from duty' on 
the ground that the Generalized System 
of Preferences applies shall be allowed 
by the appropriate district director only 
if he is satisfied that the requirements 
set forth in this section and sections 
10.173 through 10.178 have been met. A 
written claim for duty-free entry shall 
be filed on the entry document by placing 
the symbol “A" as a prefix to the TarifT 
Schedules of the United States Anno¬ 
tated item number for each article for 
which such treatment Is claimed. 

8 10.173 Evidence of the country of 
origin. 

ta) Shipments valued in excess of 
$250 .—<1) Certificate of Origin. Except 
os provided in paragraph (a)(5) of this 
section, the importer or consignee of a 
shipment of eligible merchandise valued 
In excess of 8250 shall file with the dis¬ 
trict director at the time of entry the 
Generalized 8ystem of Preferences Cer¬ 
tificate of Origin Form A. as evidence of 
the country of origin. Form A shall be 
signed by the exporter of the merchan¬ 
dise In the country from which it is di¬ 
rectly Imported, certified by the desig¬ 
nated governmental authority in that 
country, and properly completed. 

(2> Duplicate Certificate of Oriffin . In 
the event of the loss, theft, or destruc¬ 
tion of a Certificate of Origin, the dis¬ 
trict director will accept at the time of 
entry a duplicate Certificate of Origin 
issued by the appropriate governmental 
body in the country of origin and en¬ 
dorsed with the word “duplicate" In box 
4. The duplicate shall bear the date of 
Issue of the original Certificate of Origin 
and will be effective from that date. 

(3) Release under bond. If the required 
Certificate of Origin properly completed, 
or a duplicate thereof as described in 
subparagraph (2) of this paragraph. U 
not produced at the time of entry, the 
entry shall be accepted, subject to com¬ 
pliance with the requirements set forth 
In 5 10.172 and 55 10.174 through 10.178, 
only If the Importer or consignee gives a 
bond on Customs Form 7551, 7553. or 
7595 for the production of the Certificate 
of Origin. The bond shall be in the 
amount required under 1113.14 of this 
chapter. Within 60 days after such entry, 
or such additional period as the district 
director may allow for good cause shown, 
the Importer or consignee shall deliver to 
the district director the Certificate of 
Origin. If the Certificate of Origin is not 
delivered to the district director within 
GO days of the date of entry or such ad¬ 
ditional period os may be allowed by the 
district director for good cause shown, 
liquidated damages shall be assessed in 
the full amount of the bond given on 
Customs Form 7551. When the tnuxsac- 
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tion has been charged against a bond 
given on Customs Form 7553 or 7595, liq¬ 
uidated damages shall be assessed In the 
amount that would have been demanded 
under the preceding sentence if the mer¬ 
chandise had been released under a bond 
given on Customs Form 7551. 

(4) Verification of evidence. Evidence 
of the country of origin required under 
this paragraph shall be subject to such 
verification as the district director 
deems necessary. 

(5) Waiver of Certificate of Oriffin. 
<D The district director may waive pro¬ 
duction of a Certificate of Origin only in 
the case of articles for personal or house¬ 
hold use which are not Intended for re¬ 
sale or brought In for the account of 
others, when he Is otherwise satisfied 
that the merchandise qualifies for duty¬ 
free entry under the Generalized Sys¬ 
tem of Preferences. 

(11) UntU March 31. 1976. the district 
director may waive production of a Cer¬ 
tificate of Origin when he is otherwise 
satisfied that the merchandise qualifies 
for duty-free entry under the General¬ 
ized System of Preferences. 

(b) Shipments t>alued at $250 or less. 
Although the filing of a Certificate of 
Origin. U not required for shipments 
valued at $250 or less, the district di¬ 
rector may require such other evidence 
of the country of origin as he deems 
necessary. 

§ 10.171 Evidence of direct dtipment. 

(a) Documents constitutinff evidence 
of direct shipment. The district director 
may require that appropriate shipping 
papers. Invoices, or other documents be 
submitted within 60 days of the date of 
entry as evidence that the articles were 
•Imported directly", as that term Is de¬ 
fined in section 10.175. Any evidence of 
direct shipment required by the district 
director shall be subject to such verifica¬ 
tion as he deems necessary, 

<b) Waiver of evidence of direct ship - 
ment. The district director may waive 
the submission of evidence of direct ship¬ 
ment when ho Is otherwise satisfied, tak¬ 
ing into consideration the kind and value 
of the merchandise, that the merchan¬ 
dise clearly qualifies for treatment under 
the Generalized System of Preferences. 

g 10.173 Imported tlirccllv defined. 

Eligible articles shall be Imported di¬ 
rectly from a beneflciAry developing 
country to qualify for treatment under 
the Generalized System of Preferences. 
For purposes of 15 10.171 through 10.178 
the words "imported directly" mean: 

(a) Direct shipment from the bene¬ 
ficiary country to the United States with¬ 
out passing through the territory of any 
other country: or 

<b> Except as provided in paragraph 
<c) of this section. If shipped from a 
beneficiary developing country to the 
United States through the territory of 
any other country, the merchandise shall 
not have entered Into the commerce of 
any other country while en route to the 
United States, and the invoices, bills of 
lading, and other documents connected 
with the shipment shall show’ the United 
States as the final destination: or 


(c) If shipped from the beneficiary de¬ 
veloping country to the United States 
through a free trade zone in a beneficiary 
developing country, the merchandise 
shall not enter into the commerce of the 
country maintaining the free trade zone, 
and 

(1) The eligible articles must not 
undergo any operation other than: 

(1) Sorting, grading, or testing. 

(ii) Packing, unpacking, changes of 
packing, decanting or repacking Into 
other containers, 

Oil) Affixing marks, labels, or other 
like distinguishing signs on articles or 
their packing. If Incidental to operations 
allowed under this section, or 

(iv) Operations necessary to ensure 
the preservation of merchandise in its 
condition as introduced into the free 
trade zone. 

(2) Merchandise may be purchased 
and resold, other than at retail, for ex¬ 
port within the free trade zone. 

(3) The Certificate of Origin Issued bv 
the designated beneficiary developing 
country of origin shall state In column 
12. that the eligible articles comply with 
the origin requirements for goods ex¬ 
ported to the United States under the 
Generalized System of Preferences. Col¬ 
umn 2 of the Certificate of Origin shall 
include the name of the consignee in the 
United States or in the free trade zone. 

(4) The certifying authority in the 
designated beneficiary developing coun¬ 
try maintaining the free trade zone shall 
issue a Certificate of Origin Form A, 
declaring what operations were per¬ 
formed within the free trade zone. The 
original Certificate of Origin issued in 
the beneficiary developing country of 
origin shall be retained by the designated 
authority In the country maintaining the 
free trade zone and a copy thereof shall 
be furnished to the United States 
importer. 

(5) For the purposes of this section, 
a free trade zone is a predetermined 
area or region declared and secured by 
or under governmental authority, where 
certain operations may be performed 
with respect to articles, without such ar¬ 
ticles having entered into the commerce 
of the country maintaining the free trade 
zone. 

§ 10.176 Country of origin criteria. 

(a) Merchandise produced in one ben¬ 
eficiary developing country. Merchan¬ 
dise which Is the growth, product, manu¬ 
facture. or assembly of a beneficiary de¬ 
veloping country and which Is Imported 
directly from such beneficiary develop¬ 
ing country may qualify for duty-free 
entry under the Generalized System of 
Preferences only If the sum of the cost or 
value of the materials produced In the 
beneficiary developing country, plus the 
direct casts of processing operations per¬ 
formed In such country, is not less than 
35 percent of the value of the article us 
appraised In accordance with section 402 
or 402n, Tariff Act of 1930, as amended 
(19 U.8.C. 1401a, 1402). For purposes of 
this paragraph, the term "country" does 
not Include an association of countries 
which Is treated as one country under 
I 10.171(b), but does Include a country 
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which is a member of any such associa¬ 
tion. 

<b) Merchandise produced In two or 
more countries which are members of 
an association. Merchandise which Is the 
growth, product, manufacture, or as¬ 
sembly of two or more countries which 
are members of an association of coun¬ 
tries treated as one country under sec¬ 
tion 502(a) (3) of the Trade Act of 1074 
(19 UJ8.C. 2462(a)(3)) and 4 10.171(b), 
and which is Imported directly from a 
member country, may qualify for duty¬ 
free treatment under the Oeneralhsod 
System of Preferences only If the sum of 
the cost or value of the materials pro¬ 
duced In such countries, plus the direct 
costs of processing operations performed 
In such countries, is not less than 50 
percent of the value of the article as ap¬ 
praised in accordance with section 402 or 
402a. Tariff Act of 1930, as amended <18 
U.8.C. 1401a. 1402). 

(c) Merchandise mourn , produced . or 
manufactured in a beneficiary develop¬ 
ing country . Merchandise which Is wholly 
the growth, product, or manufacture of a 
beneficiary developing country, or an 
association of countries treated as one 
country under section 502(a) (3) of the 
Trade Act of 1974 (19 U.8.C. 2462*a)(3)) 
and 4 10.171 (b). and manufactured prod¬ 
ucts consisting of materials produced 
only in such country or countries, shall 
normally be presumed to meet the re¬ 
quirements set forth in this section. 

§ 10.177 (4»l or vnlur of material* pro¬ 

duced in tlic beneficiary developing 
country* 

(a) “Produced in the beneficiary de¬ 
veloping country” defined. For purposes 
of 44 10.171 through 10.178. the words 
produced in the beneficiary developing 
"country'* refer to the constituent mate¬ 
rials of which the eligible article Is com¬ 
posed which are either: 

(1) Wholly the growth, product, or 
manufacture of the beneficiary develop¬ 
ing country: or 

(2) Substantially transformed In the 
beneficiary developing country Into a 
new and different article of commerce. 

(b> Questionable origin . When the 
origin of an article cither Is not ascer¬ 
tainable or not satisfactorily demon¬ 
strated to the appropriate district direc¬ 
tor. the article shall not be considered 
to have been produced In the beneficiary 
developing country. 

<c) Determination of cost or value of 
materials produced in the beneficiary de¬ 
veloping country. 

(1) The cost or value of materials pro¬ 
duced in the beneficiary developing 
country includes: 

(U The manufacturer’s actual cost for 
the materials; 

(U) When not included in the manu¬ 
facturer’s actual cost for the materials, 
the freight, insurance, packing, and all 
other costs incurred in transporting the 
materials to the manufacturer's plant; 

<lii) The actual cost of waste or spoil¬ 
age (material list), less the value of re¬ 
coverable scrap; and 


<iv> Taxes and/or duties imposed on 
the materials by the beneficiary develop¬ 
ing country, or an association of coun¬ 
tries treated as one country, provided 
they are not remitted upon exportation. 

(2) Where the material is provided to 
the manufacturer without charge, or at 
less than foir market value, its cost or 
value shall be determined by computing 
the sum of: 

(!) All expenses incurred in the 
growth, production, manufacture or as¬ 
sembly of the material, including gen¬ 
eral expenses; 

(U) An amount for profit; and 

(ill) Freight, insurance, packing, and 
all other costs Incurred in transporting 
the materials to the manufacturer’s 
plant. 

If the pertinent information needed 
to compute the cost or value of the ma¬ 
terials is not available, the appraising 
officer may ascertain or estimate the 
value thereof using all reasonable ways 
and means at his disposal. 

§ 10.178 Direct com* of proc«»*ing op¬ 
eration* performed in the beneficiary 
developing country. 

<a> Items included in the direct costs 
of processing operations . As used in 
4 10.176. the words “direct costs of 
processing operations’* mean those costs 
either directly incurred in, or which can 
be reasonably allocated to. the growth, 
production, manufacture, or assembly 
of the specific merchandise under con¬ 
sideration. Such costs include, but are 
not limited to: 

(1) All actual labor coats involved in 
the growth, production, manufacture, or 
assembly of the specific merchandise, 
including fringe benefits, on-the-job 
training, and the cost of engineering, 
supervisory, quality control, and similar 
personnel; 

(2) Dies, molds, tooling, nnd deprecia¬ 
tion on machinei-y and equipment which 
are allocable to the specific merchandise; 

(3) Research, development, design, 
engineering, and blueprint costs insofar 
as they are allocable to the specific mer¬ 
chandise: and 

(4) Costs of inspecting and testing 
the specific merchandise. 

(b) Items not included fn the direct 
costs of processing operations. Those 
Items which are not included within the 
meaning of the words “direct costs of 
processing operations'' are those which 
are not directly attributable to the mer¬ 
chandise under consideration or are not 
“costs” of manufacturing the product. 
These Include, but are not limited to: 

(1) Profit; and 

(2) General expenses of doing business 
which are either not allocable to the 
specific merchandise or are not related 
to the growth, production, manufacture, 
or assembly of the merchandise, such as 
administrative salaries, casualty and li¬ 
ability insurance, advertising, and sales¬ 
men’s salaries, commissions, or expenses. 

(B.S. 251. u amended, tec. 824. 46 Stat. 760. 
oec. 603(b), 88 Stat. 2060 (18 U8.C. 68. 1824. 
2463(b)) 

(PR Doc .76-35095 Piled 12 80-75:8:46 om| 


Title 21—Food and Drugs 

CHAPTER I—FOOD AND DRUG ADMINIS¬ 
TRATION. DEPARTMENT OF HEALTH. 
EDUCATION, AND WELFARE 

PART 510—NEW ANIMAL DRUGS 

PART 558—NEW ANIMAL DRUGS FOR 
USE IN ANIMAL FEEDS 

Tylosin 

The Commissioner of Food and Drugs 
has evaluated a new animal drug appli¬ 
cation (101-528V) filed by Syntex Agri¬ 
business, Inc., Nutrition and Chemical 
Division. 1915 West Sunshine, Spring- 
held, MO 65805, proposing safe and ef¬ 
fective use of a tylosin premix for the 
manufacture of swine feed. The applica¬ 
tion is approved, effective December 31. 
1975. 

The Commissioner is amending 
45 510.600 and 558.625 (21 CFR 510.600 
and 558.625) to reflect this approval. 

In accordance with 4 514.11(e) (2) (11) 
<21 CFR 514.11(e) (2) (U)) of the animal 
drug regulations, a summary of the safe¬ 
ty and effectiveness of data and informa¬ 
tion submitted to support the approval 
of this application is released publicly. 
The summary is available for public ex¬ 
amination at the office of the Hearing 
Clerk. Rm, 4-65. 5600 Fishers Lane. 
Rockville, MD 20852, Monday through 
Friday from 9 a.tn. to 4 pm, except on 
Federal legal holidays. 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act (sec. 512(1) # 82 
Stat. 347 (21 U.8.C. 360b(l))), and under 
authority delegated to the Comml^loner 
(21 CFR 2.120), 44 510.600 and 558.625 
are amended as follows: 

1. hi Part 510, in 4 510.600 by alpha¬ 
betically inserting a sponsor listing in 
paragraph (c)(1) nnd numerically in¬ 
serting a sponsor listing in paragraph 
(C)(2) to read as follows: 

§510.600 Names addre**e*, and rtwlr 
number* of »ponM>r» of approved ap¬ 
plication*. 

• • • t • 

(C) • • • 

( 1 ) • • • 

Firm name and address: 


Drug 

listing 

So. 

Syntex Agribiuine**, Inc. Nutri¬ 
tion and Chemical DU.. 1015 
Wc*t Sunshine. Springfield. 

Mo 65806.... 017180 

( 2 ) • • • 


Drug 

listing Firm name and oddrew 

No. 


017180_Syntex Agribusiness, Inc., 

Nutrition and Chemical Dlv* 
1915 West Sunshine, Spring- 
field. Mo. 65805. 

• • • • • 

2. In Part 558, in 4 558.625 by adding 
paragraph (b)<44) to read as follows: 
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§ 558.625 Tylotin. 

(b) * • * 

(44) To 017180: 4 and 10 grams per 
pound; paragraph (fHlMviMa) of this 
section. 


Effective date . This regulation shall be 
effective December 31, 1975. 

(8ec. 512(1), 82 Stat. 847 (21 UB.C. 350b 

Dated: December 18, 1975. 

C. D. Van Houweling. 

Director . Bureau 
of Veterinary Medicine. 

|FR Doc.75-34978 Filed 12-30-75:8:48 am] 


Title 21—Food and Drugs 

CHAPTER I—FOOD AND DRUG ADMINIS¬ 
TRATION. DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

lDocket No. 75P-0382| 

PART 121—FOOD ADDITIVES 

Antioxidants and/or Stabilizers for 
Polymers 

The Commissioner of Food and Drugs 
is amending 5 121.2506 Antioxi dants and / 
or stabilizers for polymers (21 CFR 121.- 
2566 > to provide for additional uses of 
cyclic neopentanctetrayl bisfoctadecyl 
phosphite) effective December 31, 1975: 
objections by January 30, 1976. 

Notice was given by publication in the 
Federal Register of February 11. 1974 
<39 FR 5221) that a petition <FAP 
4B2985) had been filed by Weston 
Chemical, Borg-Warner Corp., Montvale, 
NJ 07645, proposing that 5 121.2566 be 
amended to provide for the safe use of 
cyclic neopentanetetrayl bls(octadecyl 
phosphite) as an antioxidant and/or 
stabilizer in the manufacture of polysty¬ 
rene and rubber-modified polystyrene, 
vinyl chloride polymers and copolymers, 
and additional olefin polymers intended 
to contact food. Subsequently, the peti¬ 
tioner amended the petition by with¬ 
drawing the request for vinyl chloride 
polymers and copolymers. 

The Commissioner, having evaluated 
data In the petition and other relevant 
material, is amending the regulation as 
set forth below to provide for use of the 
additive as proposed by the petitioner. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 409(c)(1), 
72 Stat 1786 (21 UB.C. 348(c) (1)) > and 
under authority delegated to the Com¬ 
missioner (21 CFR 2.120), S 121.2566(b) 
is amended by revising the entry for 
cyclic neopentanetetrayl bis(octadecyl 
phosphite) • to read as follows: 

g 121-2566 Antioxidant* and/ur Mnbillx- 
cr* for polymer*, 

• • • • • 

(b) List of substances: 

Limitations 

• • • • • 


Cyclic neopentanetetrayl bUfoctadccyl phos¬ 
phite): the photphorus content U in the 
range of 7.8-82 weight percent. 


Any person who will be adversely af¬ 
fected by the foregoing order may at any 
time on or before January 30, 1976. file 
with the Hearing Clerk. Food and Drug 
Administration. Rm. 4-65. 5600 Fishers 
Lane. Rockville. MD 20852. written objec¬ 
tions thereto. Objections shall show 
wherein the person filing will be ad¬ 
versely affected by the order, specify with 
particularity the provisions of the order 
deemed objectionable, and state the 
grounds for the objections. If a hearing 
Is requested, the objections shall state 
the issues for Urn hearing, shall be sup¬ 
ported by grounds factually and legally 
sufficient to justify the relief sought, and 
shall include a detailed description and 
analysis of the factual information in¬ 
tended to be presented In support of the 
objections in the event that a hearing is 
held. Six copies of all documents shall 
be hied and sliould be identified with the 
Hearing Clerk docket number found in 
brackets in the heading of this order. 
Received objections may be seen in the 
above office during working hours. Mon¬ 
day through Friday. 

Effective date. This order shall become 
effective December 31, 1975, 

(Sec. 409(C)(1), 72 Stat. 1785 (21 U8C. 348 
(C)(1)).) 

Dated: December 23. 1975. 

William F. Randolph. 

Acting Assistant Commissioner 
for Compliance. 

(PR Doc.75-35109 Filed 13-30-76:8:45 am] 


PART 510—NEW ANIMAL DRUGS 

PART 558—NEW ANIMAL DRUGS FOR USE 
IN ANIMAL FEEDS 

Tylosln 

The Commissioner of Food and Drugs 
has evaluated a new animal drug appli- 


For u*e only: 

L At levels not to exceed 0.25 percent by 
weight of olefin polymers complying 
with | 1212501(c), Items LI. 2.1. and 
3.1. 

2. At levels not to exceed 0.2S percent by 
welgbt of olefin polymer* complying 
with t 121.2501(c). Item 2.2, that con¬ 
tact food Type* I, IT, VI-A. VTI-B. and 
VIII described In table 1 of | 1213526 
(c) under conditions of use B (for 
boll-ln-bag applications). C. D, E, F. 
O. and B described In table 2 of 
112i .2820(c). 

3. At levels not to exceed 0.15 percent by 

weight of olefin polymers complying 
with 11212501(c), Items 1.1 and 32, 
that contact food Types I. II. VI-A, 
VU-B. and VIII described in table 1 
of f 1212520(c) under conditions of 
use B (for boil-In-big applications), 
C. D. E. F. O. and H described In table 
2 of K 1212526(c). 

4. At levels not to exceed 0.20 percent by 

weight of polystyrene and/or rubber 
modified polystyrene complying with 
9 1212510 that contact food under 
conditions of use K. F. and Q described 
in table 2 of f 121.2620(c). 


cation (100-991) filed by Furst-McNess 
Co., Freeport, IL 61032, proposing safe 
and effective use of a tylosin premix for 
the manufacture of swine feed. The ap¬ 
plication is approved, effective Decem¬ 
ber 31.1975. 

The Commissioner is amending 
51510.600 and 558.625 (21 CFR 510.600 
and 558.625) to reflect this approval. 

In accordance with 5 514.11(e) (2) (11) 
<21 CFR 514.11(e) (2) (il)) of the animal 
drug regulations, a summary of the safe¬ 
ty and effectiveness data and informa¬ 
tion submitted to support the approval of 
this application is released publicly. The 
summary is available for public examina¬ 
tion at the office of the Hearing Clerk. 
Rm. 4-65, 5600 Fishers Lane. Rockville. 
MD 20852, Monday through Friday from 
0 a m. to 4 pjn., except on Federal legal 
holidays. 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act (sec. 512(1), 82 
Stat 347 (21 U.S.C. 360b(i))) and under 
authority delegated to the Commissioner 
(21 CFR 2.120), Parts 510 and 558 arc 
amended os follow's: 

1. In Part 510, 5 510.600 is amended 
by adding a new sponsor, alphabetically 
to paragraph (c)(1) and numerically to 
paragraph (c)(2), to read as follows: 

§ 310.600 Name*, nddre w tea, and code 
number* of *pon»or» of uppro%cd ap¬ 
plication*. 

• • • • • 

<C) • • • 

( 1 ) • • • 

Drug 

listing 


Firm name and address: So. 

• • • • • 

Funtt-VIcKea* Oo„ Free port. DL 

61032 .. 010439 

• • • • • 
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Mow and 


Drug luting So. addrttt 

m • • • • 

010490 __ Furst-McNcaw Co . Free¬ 

port, nr 61032 . 

• • • • • 

2. In Part 558, 9 558.625 1 b amended by 
adding paragraph (b) (42) to read as 
follows: 

§ 558.625 Tyloein. 


(b) • • • 

(42) To 010439: 0.4, 0.5, and 2 grams 
per pound, paragraph cl)(IMvi)(a) 
of this section. 


Effective date. This regulation shall be 
effective December 31,1975. 

(Sec. 512(1), 82 8tat. 347 (21 U8.C. 360b(t)).) 
Dated: December 22.1975.. 

C. D. Van Houweunc, 
Director, Bureau of 
Veterinary Medicine. 

JFR Doc 75-95110 Filed 12-30-75.8:45 am] 


(Docket No. 76N-0178| 

PART 520—ORAL DOSAGE FORM NEW 

ANIMAL DRUGS NOT SUBJECT TO 

CERTIFICATION 

Mebendazole Paste 

The Commissioner of Food and Drugs 
has evaluated a new animal drug appli¬ 
cation (97-221V) filed by Pitman-Moorc, 
Inc., Washington Crossing, NJ 08560. 
proposing safe and effective use of me¬ 
bendazole paste for treatment of certain 
nematode infections in horses. The appli¬ 
cation is approved, effective December 31, 
1975. 

The Commissioner In amending f 520.- 
1320. which currently provides for use of 
mebendazole oral powder, to reflect this 
new approval. 

In accordance with I 514.11<e) (2) (ii) 
(21 CFR 514.11(e)(2)(ID) of the animal 
drug regulations, a summary of the 
safety and effectiveness of data and in¬ 
formation submitted to support the ap¬ 
proval of this application is released pub¬ 
licly. The summary is available lor pub¬ 
lic examination at the office of the Hear¬ 
ing Clerk. Rm. 4-65. 5600 Fishers Lane. 
Rockville, MD 20852. Monday through 
Prlday from 9 a.m. to 4 p.m., except on 
Federal legal holidays. 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act (sec. 512(1). 82 
8tat. 347 (21 U.8C 360b(l))> and under 
authority delegated to the Commissioner 
(21 CFR 5.1), 4 520.1320 is amended by 
revising paragraphs (a). (b>, <d). (2). 
and (3), and by deleting paragraphs (d> 

(4), (5), and (6) as follows: 

§ 520.1320 Mrlicmbtolr orul. 

(a) Chemical name. Methyl 5-ben- 
soyl benzimindazole - 2 -carb&ma te. 

<b> Specifications. Oral powder: Each 
gram contains 186.7 milligrams of meb¬ 
endazole. Oral paste: Each gram con¬ 
tains 200 milligrams of mebendazole. 


(d) • • • 

(2) The drug is given at 1 gram ol 
mebendazole per 250 pounds ol body 
weight per dose. 

(3) It is administered as follows: (1) 
Oral powder. 

(a) It is given by sprinkling directly 
on the grain portion of the ration or dis¬ 
solving in 2 to 4 pints ol water and ad¬ 
ministering by stomach tube. 

(b) The drug is compatible with car¬ 
bon disulfide, w hich can be used concur¬ 
rently lor bot control (Qastrophilus 
spp .). Routine cautions regarding the use 
of carbon disulfide must be observed. 

(c) Do not administer to horses in¬ 
tended for use as food. 

(d) Federal law restricts this drug to 
use by or on the order ol a licensed vet¬ 
erinarian. 

(11) Oral paste, (a) It is given by dos¬ 
ing gun (syringe), inserting the tip of 
the gun at the interdental space in the 
horse's mouth and depositing the paste 
on the animal's tongue. The hand is 
placed under the animal's jaw and the 
head raised to assure the paste is de¬ 
posited on the roof of the mouth. 

(b) Not lor use in horses intended lor 
food. 

(c) Consult your veterinarian lor as¬ 
sistance in the diagnosis, treatment and 
control of parasitism. 

Effective date. This order shall be ef¬ 
fective on December 31,1975. 

<8*c. 512(1), 82 8t«t. 347 (21 UJ8.C. 360b 
<i>>.) 

Dated: December 19 1975. 

C. D. Van Houweunc, 
Director , Bureau of 
Veterinary Medicine . 

|FR Doc.75-35108 Filed 12-30-75:8:45 am| 


PART 522—IMPLANTATION OR INJECT¬ 
ABLE DOSAGE FORM NEW ANIMAL 
DRUGS NOT SUBJECT TO CERTIFICA¬ 
TION 

Furosemide Injection 

The Commissioner of Food and Drugs 
has evaluated a supplemental new ani¬ 
mal drug application (34-478V), filed by 
Hoechst-Roussel Pharmaceuticals, Inc., 
Route 202-206, Somerville, NJ 08876, 
proposing safe and effective use of furo¬ 
semide injection as a diuretic-saluretic 
lor relief of edema in dogs, cats, horses, 
and cattle. The supplemental application 
is approved, effective December 31, 1975. 

The Commissioner is amending Part 
522 to reflect this approval. 

Safe conditions of use for this drug do 
not require the establishment of a toler¬ 
ance for residues in edible products as 
provided In i 556.1(a)(4) (21 CFR 556.1 
<a) (4)) because the self-limiting aspects 
involving use of this particular drug 
would not be expected to yield unsafe 
residues. 

In accordance with S 514.11(e) (2) (ii) 
(21 CFR 514.11(e) (2) (li>) of the animal 
drug regulations, a summary of the safe¬ 
ty and effectiveness of data and informa¬ 
tion submitted to support the approval 
of this application is released publicly. 
The summary is available for public ex¬ 
amination at the office of the Hearing 


Clerk. Rm. 4-65. 5600 Fishers Lane, 
Rockville. MD 20852, Monday through 
Friday from 9 a.m. to 4 pjn., except on 
Federal legal holidays. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 512(i>, 82 
Stat. 347 (21 U.8.C. 360b(l>)) and under 
aut horit y delegated to the Commissioner 
(21 CFR 2.120). Part 522 is amended by 
adding new 5 522.1010 to read as follows: 

§ 522.1010 Furn»ctuidr injection. 

(a) Specifications. Each milliliter of 
sterile solution contains 50 milligrams of 
furosemide as the diethanolamine salt. 

(b) Sponsor. No. 000039 in i 510.600(c) 
of this chapter. 

(c) Conditions of use. (1) The drug is 
used in dogs, cats, and horses for treat¬ 
ment of edema (pulmonary congestion, 
ascites) associated with cardiac Insuffi¬ 
ciency and acute noninflammatory tissue 
edema. It is used in cattle for the treat¬ 
ment of physiological parturient edema 
of the mammary gland and associated 
structures. 

(2) It Is administered at 1 to 2 milli¬ 
grams per pound of body weight once 
or twice daily at 6 to 8-hour Intervals, 
either intravenously or intramuscularly. 
The lower dosage is suggested for cats. 
Dosage should be adjusted to the indi¬ 
vidual’s response. In severe edematous 
or refractory cases, the dose may be 
doubled or increased by Increments of 
1 milligram per pound of body weight to 
effect. The established effective dose 
should be administered once or twice 
daily. 

(3) Horses: Do not use in horses in¬ 
tended for food. 

(4> Cattle: Milk taken from animals 
during treatment and for 48 hours (4 
milkings) after the last treatment must 
not be used for food. Treatment not to 
exceed 48 hours postpnrturltion. Cattle 
must not be slaughtered for food within 
48 hours following the last treatment. 

(5) The drug may result in dehydra¬ 
tion and electrolyte imbalance if given 
in excessive amounts. 

(6) Federal law restricts this drug to 
use by or on the order of a licensed 
veterinarian. 

Effective date. This regulation shall be 
effective December 31,1975. 

(8*c. 512(1). 82 8Ut. 347 (21 UBC. 360b 
(DM 

Dated: December 19.1975. 

C. D. Van Houw eunc, 
Director, Bureau of 
Veterinary Medicine. 

|FR Doc.75-35106 Filed 12^30-75;8:45 *m\ 


PART 529—CERTAIN OTHER DOSAGE 
FORM NEW ANIMAL DRUGS NOT SUB 
JECT TO CERTIFICATION 

Nifurpirinol Capsules 

The Commissioner of Food and Drugs 
has evaluated a new animal drug appli¬ 
cation (99-568V). filed by Agricultural 
and Veterinary Products Division. Abbott 
Laboratories. North Chicago, IL 60064, 
proposing safe and effective use of nifur¬ 
pirinol capsules for control of columnoris 
diseases In aquarium fish. The applica- 
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tion is approved, effective December 31, 
1975. 

The Commissioner is amending Part 
529 to reflect the approval. 

In accordance with ft 514.11(e) (2X11) 
(21 CFR 514.11(e) <2> <il) > of the animal 
drug regulations, a summary of the safe¬ 
ty and effectiveness of data and informa¬ 
tion submitted to support the approval 
of tills application Is released publicly. 
The summary Is available for public 
examination at the office of the Hearing 
Clerk, Rm. 4-65, 5600 Fishers Lane. 
Rockville. MD 20852, Monday through 
Friday from 9 am. to 4 pm., except on 
Federal legal holidays 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (see. 512(1), 82 
Stats 347 (21 U.S.C. 360b(l))) and under 
authority delegated to the Commissioner 
<21 CFR 2.120). Part 529 is amended by 
adding new ft 529.1526 to read as follows: 

§529.1526 Mfurpirinol capsules. 

(a) Specifications. Each capsule con¬ 
tains 3.8 or 7.6 milligrams of nifurpirlnoL 

(b) Sponsor . See No. 043731 in 
ft 510.600(C) of this chapter. 

(c) Conditions of tise. (1) The drug is 
used in treating aquarium Ash for the 
control of columnaris disease caused by 
Chcmdrococcus columnaris susceptible to 
nlfurplrinol. 

(2) Use one 3.8 milligram nlfurplrinol 
capsule for each 10 gallons of aquarium 
water. Empty the contents of the capsule 
directly Into the water and stir briefly. 
Treat for at least 1 hour. If activated 
charcoal or carbon nitration is being 
used, disconnect during treatment, but 
maintain adequate aeration. Resume 
wrater filtration after 1 hour treatment. 
Usually a single treatment is sufficient. 
For aquariums with charcoal filters, ni- 
furpirinol can be used once each 24 hours 
up to 3 consecutive days, discontinuing 
filtration during treatment. If aquarium 
does not have charcoal filter, do not re¬ 
treat within 5 days. 

(3) Do not use in salt water aquariums. 

(4) Do not use while egg bearers or live 
bearers are reproducing. 

Effective date. This amendment shall 
be effective December 31. 1975. 

(8ae. 512(1). 82 Stat. 347 (91 US,C 3606(1)).) 

Dated December 22. 1975. 

C. D. Van Houweluvg. 

Director . Bureau of 
Veterinary Medicine. 

|TO Doc.75-35107 Filed 13-30-75:8:45 am| 


PART 558—NEW ANIMAL DRUGS FOR 
USE IN ANIMAL FEEDS 

Tylosin 

The Commissioner of Food and Drugs 
lias evaluated a supplemental new ani¬ 
mal drug application (07-259V) filed by 
Zip Feed Mills, Inc.. P.O. Box 500, 304 
East 8th St., Sioux Falls. SD 57101, pro¬ 
posing safe and effective use of a tylosin 
premix for the manufacture of swine 
feed. The supplemental application is 
approved, effective December 31. 1975. 

The Commissioner is amending ft 558.- 
625 <21 CFR 558.625) to reflect this 
approval. 


RULES ANO REGULATIONS 

In accordance with ft 514.11(e) (2) (ii> 
(21 CFR 514.11(e) (2) <ii)) of the animal 
drug regulations, a summary of the safe¬ 
ty and effectiveness data and informa¬ 
tion submitted to support the approval of 
this application is released publicly. The 
summary is available for public exami¬ 
nation at the office of the Hearing Clerk, 
Rm. 4-66. 5600 Fishers Lane. Rockville, 
MD 20852, Monday through Friday from 
9 am. to 4 p.m., except on Federal legal 
holidays. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (see. 512(1), 82 
Stat. 347 (21 UJ3.C. 360b(i>>) and under 
authority delegated to the Commission¬ 
er (21 CFR 2.120). Part 558 is amended in 
1558.625 by revising paragraph (b)(18> 
to read as follows: 

§ 558.625 TjIomh. 

• • • • • 

(b) • • • 

(18> To 017434: 0.4 and 4 grams per 
pound; paragraph (f) (1) (vl) (a) of this 
section. 


Effective date . This regulation shall be 
effective December 31, 1975. 

(Sec. 512(1), 82 Stat. 347 (2t U.5.C. 360b(l)).) 
Dated: December 22.1975. 

C. D. Van Houwkung, 
Director . Bureau of 
Veterinary Medicine. 
iFR Doc.75-35111 Filed 12-30-76,8:45 am) 


Title 23—Highways 

CHAPTER I—FEDERAL HIGHWAY ADMIN¬ 
ISTRATION, DEPARTMENT OF TRANS¬ 
PORTATION 

PART 771—ENVIRONMENTAL IMPACT 
AND RELATED STATEMENTS 

Interim Regulations 

• Purpose. The purpose of thi* docu¬ 
ment Is to issue interim regulations imple¬ 
menting section 102(2) (0)(iv) of the 
National Environmental Policy Act of 1969, 
as amended. • 

Pub. L. 94-83, approved August 9.1975, 
was enacted to amend section 102(2) of 
1969 (NEPA), 42 U.S.C. 4332. In order to 
clarify the procedures therein with re¬ 
spect to the preparation of environmen¬ 
tal impact statements for major Federal 
actions funded under a program of grants 
to Stales. The Federal-Aid Highway Pro¬ 
gram established under Title 23, UJ3.C., 
and administered by the Federal High¬ 
way Administration (FUWA) represents 
such a grant-in-aid program. Exi sting 
FHWA procedures contained in 23 CFR 
Part 771 have, therefore, been reviewed 
in light of the recent NEPA amendment 
Section 102(2) (D) (hr) of the NEPA, 
as amended, provides for the early no¬ 
tification to and solicitation of views 
from any Federal land management en¬ 
tity or any other State (l.e. other than the 
State in which the proposed action is 
located) relative to any major action or 
alternative thereto which may have a 
significant Impact upon such entity or 
State. If there is a disagreement on such 
Impacts, the preparation of a written as¬ 
sessment of such impacts and views is re¬ 


quired to be made by the responsible 
Federal official for Incorporation into 
the final environmental impact state¬ 
ment (EIS). These provisions of the 
NEPA amendment take effect on Janu¬ 
ary 1. 1976. 

In order to clarify existing agency re¬ 
quirements. Interim guidelines have been 
developed for distribution to FHWA 
field offices and State highway agencies. 
These guidelines arc hereby promul¬ 
gated In the form of interim regulations 
and will appear in Title 23. Chapter I, 
Subchapter H. Part 771 of the Code of 
Federal Regulations as ft 771.22. 

The guidelines supplement existing 
procedures for highway section develop¬ 
ment and coordination and draft en¬ 
vironmental impact statement process¬ 
ing. In addition to providing for early 
notification and the incorporation of a 
written assessement in the ‘final EIS 
when required, the guidelines also pro¬ 
vide for coordination efforts In conjunc¬ 
tion with preparation of the draft EIS or 
draft negative declaration as appro¬ 
priate. 

Interested parties and government 
agencies are encouraged to submit writ¬ 
ten comments, views, or data concerning 
these guidelines to the Federal Highway 
Administration, 400-7th 8treet, SW.. 
Room 4230. Washington. D.C. 20590. 
Docket No. 75-10. All submissions re¬ 
ceived on or before March 26. 1976. will 
be considered prior to the promulgation 
of final regulations. Copies of all written 
communications received will be avail¬ 
able for examination during normal busi¬ 
ness hours at the foregoing add ress. 

This amendment to Title 23. CFR. is 
made under the authority of 42 U.S.C. 
4332 (section 102(2) of the NEPA. as 
amended). 23 U8.C. 315 and the delega¬ 
tion of authority by the Secretary of 
Transportation at 49 CFR 1.48(b). 

Effective date. Due to the need for 
immediate guidance from the FHWA 
with respect to the processing of major 
actions after January 1,1976, and to the 
interpretive nature of the material being 
published. issuance of these interim 
regulations Is not subject to the effective 
date limitation of 5 U.8.C. 553(d). Ac¬ 
cordingly. the Interim regulations pub¬ 
lished herein become effective on Jan¬ 
uary 1. 1976. 

Issued on: December 24. 1975. 

Norbert T. Tie manic. 
Federal Highway Administrator. 

1. Table of sections. The table of sec¬ 
tions of Part 771 is amended by adding 
ft 771.23 to read as follows: 

Sms. 

77122 Interim guideline* * for Implementing 
section 102(3) (D) (iv) of the Na¬ 
tional Environmental Policy Act of 
1969, as amended. 

2. Citations of authority . The citations 
of authority in Part 771 are amended by 
revising the first citation to read as fol¬ 
lows: 

Authority: 42 US.C. 4332(2) (C) and 

(D). • • • 

3. Part 771 is amended by adding a 
new ft 771.22 to read as follows: 
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§ 771.22 Interim guideline* for imple¬ 
menting wrtion 102(2) (D) (iv) of 
the National Environmental Policy 
Art of 1969, a* amended. 

(a) Application . The provisions of this 
section shall apply to each major FHWA 
action for which the EIS or negative dec¬ 
laration is initiated alter January 1.1970. 
These provisions shall also apply to the 
processing of any EIS or negative decla¬ 
ration which is initiated on or before 
January 1.1970, unless one of the follow¬ 
ing has occurred prior to January 1,1978: 

(1) The FHWA Division Administrator 
has accepted the draft negative decla¬ 
ration: or 

(2) The draft EIS has been made 
available to the CEQ. 

The lists prepared pursuant to § 771.17 
shall be used as the basis for determining 
the date the EIS or negative declaration 
is initiated. (An E13 or negative declara¬ 
tion included on the last quarterly lists 
for calendar year 1975 will be considered 
to have been Initiated on or before Jan¬ 
uary 1, 1970.) 

<b> Highway section development and 
coordination. (1) Early notification to 
and solicitation of views from Federal 
land management entities and other 
States shall be accomplished in accord¬ 
ance with § 771.8(c). 

(1) The notification to other States 
should be mailed to the clearinghouses of 
those States unless the Governors desig¬ 
nate an agency other than the clearing¬ 
house. The notification to Federal land 
management entities is to be handled in 
accordance with instructions from such 
agencies. 

(li) Each notification shall Indicate 
that It is being made pursuant to section 
102(2) (D) (iv) of the National Environ¬ 
mental Policy Act of 1969, as amended. 

(ill) A “Federal land management en¬ 
tity” is an agency included under the 
heading “Public Land Management” in 
Appendix H of the CEQ Guidelines for 
Preparation of Environmental Impact 
Statements (40 CFR Part 1500>. 

(2) The HA In consultation with the 
FHWA Division Administrator shall re¬ 
view any comments received from this 
early notification and identify and evalu¬ 
ate alternative measures to mitigate an¬ 
ticipated adverse impacts. The Division 
Administrator shall prepare a written 
evaluation of issues identified during the 
early coordination efforts which indicate 
a significant disagreement with a position 
taken by the HA and FHWA with respect 
to an Impact of the proposed action or 
anj»* of the alternatives. This evaluation 
is to be furnished to the HA for in cor- 
I>oration into the draft EIS or draft neg¬ 
ative declaration. 

(C) Draft environmental impact state¬ 
ment processing, (1) The HA shall fur- 
niah copies of the draft EIS to Federal 
land management entities and other 
States which may be significantly im¬ 
pacted by the proposed action or any of 
the alternatives with a request that such 
4 entity” or “State” advise the FHWA 
Division Administrator in writing of any 
disagreement with the evaluation of im¬ 
pacts in the statement. Copier, of the 
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draft EIS are to be furnished to other 
States* clearinghouses unless the Gover¬ 
nors designate an agency other than the 
clearinghouse. The mailing of copies of 
the draft EIS to Federal land manage¬ 
ment entitles Is to be handled in accord¬ 
ance with instructions from such agen¬ 
cies. 

(2) The Division Administrator shall 
review the comments received and for¬ 
ward them to the HA along with his writ¬ 
ten assessment of the disagreements for 
incorporation into the final EI8. 

| FR Doc.75-35168 Filed 12-24-75.3:63 pml 

Title 26—Internal Revenue 

CHAPTER I—INTERNAL REVENUE SERV¬ 
ICE. DEPARTMENT OF THE TREASURY 

(T.D. 73921 

PART I—INCOME TAX; TAXABLE YEAR BE¬ 
GINNING AFTER DECEMBER 31, 1953 

Advertising, etc. activities; Correction 

On December 18. 1975, T.D. 7392 was 
published in the Federal Registeji (40 
FR 58037). 

§1.513 [Amended) 

The historical note in 9 1.513 should 
read as follows: 

(Sec. 513 as Amended by sec. 4. Act of July 14. 
I960 (P.L. 86-667. 74 SUt. 536); secs. 121 (b) 
(4) And (c) , Tax Reform Act of 1060 ( 83 StAt. 
530. 542)) 

James F. Djunc. 
Director . Legislation and 
Regulations Division . 
(FR Doc 75-35104 Filed 12-30-75:8:46 Ain| 


Title 5—Administrative Personnel 

CHAPTER I—CIVIL SERVICE 
COMMISSION 

PART 213—EXCEPTED SERVICE 
National Commission on Productivity 

Part 213 Is amended to show (1) a 
headnote change from the National 
Commission on Productivity, presently 
appearing under Temporary Boards and 
Commissions to the National Center for 
Productivity and Quality of Working 
Life; (2) its establishment os an inde¬ 
pendent establishment of the executive 
branch; and (3) extension until June 30, 
1976, of the Schedule A positions in GS- 
15 and below for those of the staff trans¬ 
ferred from the National Commission on 
Productivity to the staff of the Center. 

Effective December 31. 1975. f 2133190 
Is added, and 9 213.3199m) is revoked as 
set out below: 

§213.3190 National Outer for Pro¬ 
ductivity and Quality of Working 

Life* 

(a) Until June 30, 1976. positions In 
grade GS-15 and below* for those of the 
staff transferred from the National Com¬ 
mission on Productivity to the staff of 
the Center. 

♦ • • • • 

§ 213.3199 Temporary Board* and Cmu- 
tniulou. 

(n) (Revoked! 
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(5 US.C. 3301 3302; E.O. 10577. 3 CFR 1054-58 
Comp. p. 218) 

Ukited States Civil Serv¬ 
ice Commission. 

(seal) Donald J. Biclin, 

Director . Bureau of 
Management Services. 
(FR Doc 75-35124 Filed 13-30-75:8:45 am] 


Title 9—Animals and Animal Products 

CHAPTER III—ANIMAL AND PLANT 
HEALTH INSPECTION SERVICE (MEAT 
AND POULTRY PRODUCTS INSPEC¬ 
TION), DEPARTMENT OF AGRICULTURE 

PART 308—SANITATION 

PART 381—POULTRY PRODUCTS 
INSPECTION REGULATIONS 

Sanitation; Equipment and Utensils; 
Correction 

• Purpose: On June 16, 1975, there up- 

S rcd in the Federal Register (40 FR 
138-25440) amendments to Part 308 
of the Federal meat inspection regulations 
and Part 381 of the poultry products in¬ 
spection regulations (9 CFR 308.5, 381.53) 
concerning procedures for evaluating equip¬ 
ment and utensils to be used in federally 
inspected plants. These amendments be¬ 
came effective July 17. 1975. The principal 
purpose of this document is to reinstate 
provisions inadvertently omitted from the 
poultry products inspection regulation by 
those amendments. This document also 
makes a procedural change in both these 
regulations and the federal meat inspection 
regulations concerning disapproval of 
equipment or utensils. • 

The amendments of 9 381.53 of the 
poultry products Inspection regulations, 
unintentionally omitted the then exist¬ 
ing texts of paragraphs (b) through (1) 
of the sections which reflect long stand¬ 
ing policies followed in evaluating equip¬ 
ment and utensils under the Act. and 
their publication Ls necessary for the in¬ 
formation of the public. Accordingly, 
9 381.53 Is hereby revised to include the 
omitted provisions as paragraphs (c) 
through (m). 

Further, in revising Li 308.5 and 381.53. 
the words “before the Administrator” 
were used In the second sentences of 
LL308 5'f> and 381.53(b). relating to 
procedure for hearings in connection 
with actions for denial or conditional 
approval of equipment or utensils. Pro¬ 
vision should have been made for hear¬ 
ings “In accordance with the applicable 
rules of practice*'. 

§308.5 [Amended] 

Accordingly. I 308.5(f) is Amended by 
deleting the words “before the Admin¬ 
istrator'* and substituting in their place 
the words “in accordance with the ap¬ 
plicable rules of practice”. 

Revised 9 381.53 reads as follows: 

§ 381.53 Equip turn! and ulrn»il». 

(a)(1) Equipment and utensils used 
for processing or otherwise handling any 
edible poultry product or Ingredient 
thereof, in any official establishment 
shall comply with any applicable provi¬ 
sions of paragraphs (c) through (m) of 
this section and otherwise shall be of 
such material and construction os, in 
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'"the Judgment of the Administrator, will 
facilitate their thorough cleaning and 
insure cleanliness in the preparation 
and handling of all edible poultry prod¬ 
ucts and avoid adulteration and mis¬ 
branding of such products. In addition 
to these requirements, equipment and 
utensils shall not in any way Interfere 
with or impede Inspection procedures. 
Receptacles used for handling inedible 
products shall be of such material and 
construction that, in the Judgment of the 
Administrator, their use will not result 
in adulteration of any edible product or 
In unsanitary conditions at the estab¬ 
lishment, and they shall bear conspicu¬ 
ous and distinctive marking to Identify 
them as only for such use and shall not 
be used for handling any edible poultry 
products. 

<2) When equipment or utensils for use 
in preparing or handling product are 
proposed for use In an official establish¬ 
ment, the operator of the establishment 
shall so notify the Administrator, and 
thereafter shall submit to the Adminis¬ 
trator such information as the Adminis¬ 
trator specifies in each case as necessary 
to determine whether the equipment or 
utensils meet the criteria specified In 
paragraph <a><l) of this section. The 
required information shall include, but 
many not be limited to, assembly type 
drawings and a list showing the materials 
of which parts are made. The Adminis¬ 
trator will evaluate the model of equip¬ 
ment or utensil and determine whether 
it is acceptable for its proposed use under 
the criteria set forth in paragraph (a> < 1 > 
of this section. 

<3> The Administrator will, from time 
to time, prepare a listing by name and 
model number of equipment and utensils 
that have been evaluated and found to 
be acceptable for their proposed use in 
accordance with this section. A copy of 
such listing can be obtained from Tech¬ 
nical Services, Meat and Poultry Inspec¬ 
tion Program, Animal and Plant Health 
Inspection Service, U.S. Department of 
Agriculture, Washington, D.C. 20250. 

(4) The Administrator may disapprove 
for use in official establishments partic¬ 
ular models of equipment or utensils 
that he finds do not meet the require¬ 
ments of paragraph (a)(1) of this sec¬ 
tion, or that he cannot evaluate because 
of lack of sufficient information. Further, 
he may prescribe such conditions for the 
use of particular models of equipment or 
utensils, eitheer on a trial or permanent 
basis, as he finds necessary to prevent 
adulteration or misbranding of product. 

(5) Nothing in this section shall affect 
the authority of Inspection Service in¬ 
spectors to reject specific equipment or 
utensils under 8 381.09 of the regulations 
in this subchapter. 

<b) Before approval of any model or 
specific item of equipment or utensil is 
finally denied, or Is granted only with 
conditions, the applicant shall be given 
notice and opportunity to present his 
views to the Administrator. If the appli¬ 
cant does not accept the Administrator's 
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determination, a hearing tn accordance 
with the applicable rules of practice will 
be held to resolve such dispute. This 
shall not preclude rejection of the 
equipment or utensils under 8 381.99 or 
this section pending the outcome of the 
presentation of views or hearing. 

(c) Refuse containers. Leakproof ref¬ 
use containers with covers shall be pro¬ 
vided. except that perforated containers 
may be used for the temporary collec¬ 
tion of feathers and such containers 
need not be covered. 

(d) Scalding equipment. (1> Scalding 
tanks shall be constructed and installed 
so as to prevent contamination of pot¬ 
able water lines and to permit water to 
enter continuously at a rate which will 
result In a sanitary scalding operation. 
The rate of flow necessary to maintain 
a sanitary scalding operation will be de¬ 
termined on such factors as the class of 
poultry and the number of birds per 
minute going into the scalding tank. 
It shall be the responsibility of the In¬ 
spector in charge to establish a mini¬ 
mum rate of flow for each scalding tank 
in each official establishment. 

(2) The overflow outlets in scalding 
equipment shall be of sufficient size to 
permit feathers and water to be carried 
off. 

(3) The overflow, drawoff valves, and 
sediment basin drain shall discharge 
into a floor or valley drain, or onto the 
floor In proximity to a floor or valley 
drain. 

<e) Wax finishing. When wax dipping 
is used, metal troughs shall be provided 
to catch the wax removed from the 
dipped poultry. Acceptable facilities and 
methods shall be employed In reclaiming 
the wax. 

(f) Ice shovels. Ice shovels shall be 
smooth surfaced and entirely con¬ 
structed of rustproof, impervious 
material. 

(g) Conveyors. <1> Conveyors used in 
the preparation of ready-to-cook poul¬ 
try shall be of metal or other acceptable 
material and of such construction as to 
permit easy identification of the viscera 
with their carcass and so designed as 
will present each carcass or all parts 
thereof in a way that will permit ade¬ 
quate and efficient Inspection. 

(2) Overhead conveyors shall be so 
constructed and maintained that they 
w r ill not allow grease, oil. or dirt to ac¬ 
cumulate on the drop chain or shackle, 
which shall be of noncorrosive metal. 

(3) Nonmetallic belt-type conveyors 
used In moving poultry products shall 
be of waterproof composition. 

(4) When eviscerated on a conveyor, 
each carcass shall be suspended and a 
trough or other acceptable facilities for 
maintaining proper sanitation shall be 
provided beneath the conveyor. Such 
troughs or other faculties shall be 
flushed or cleaned in an acceptable 
manner and shall extend beneath the 
conveyor at all places where processing 
operations are conducted from the point 
where the carcass is opened to the point 


where the viscera have been completely 
removed. 

<h) Chilling and thawing tanks. 
Chilling and thawing tanks shall be con¬ 
structed of metal or other suitable ma¬ 
terial impervious to moisture and shall 
be of sanitary construction with edges 
rolled outward. Where mechanical de¬ 
vices are not used for removing car¬ 
casses from the cliilllng or thawing 
tanks, the tanks shall be of a size that 
wUl enable employees to remove poultry 
without entering the tanks. 

(i) Tables. Inspection, eviscerating, 
and cutting tables shall be made of 
metal or other acceptable material, have 
coved corners, and be constructed and 
placed so as to permit thorough clean¬ 
ing. 

(J) Plants lacking conveyors. In plants 
where no conveyors are used, each car¬ 
cass shall be eviscerated in an individual 
metal tray of Feamless construction or 
in a tray of other acceptable material 
and construction. 

(k) Water spray washing equipment 
Water spray washing equipment with 
sufficient water pressure to thoroughly 
and efficiently wash carcasses shall be 
used for washing carcasses inside and 
out. 

<1> Offal receptacles. Watertight re¬ 
ceptacles constructed of metal or other 
acceptable Impervious material shall be 
used for entrails and other waste result¬ 
ing from preparation of eviscerated 
poultry. 

<m) Receptacles for condemned car¬ 
casses. Watertight receptacles for hold¬ 
ing or handling condemned carcasses or 
parts of carcasses shall be so constructed 
as to be readily and thoroughly cleaned; 
such receptacles shall be marked In a 
conspicuous manner with the words 
"U.8. Condemnedin letters not less than 
2 Inches high and when required by the 
inspector in charge, shall be equipped 
with facilities for locking and sealing 

(Sec. 21, 34 Stat 1260. a* Amended. 21 U.S.C 
821; Sec. 14, 71 StAt. 447, «l* Amended. 91 
U.S.C. 463; 37 WR 28464. 28477) 

It does not appear that further public 
participation In rulemaking proceedings 
on these amendments would make addi¬ 
tional information available to the De¬ 
partment which would alter the decisioas 
In this matter. Therefore, under the ad¬ 
ministrative procedure provisions in 5 
U.S.C. 553, it Is found upon good cause 
that further notice or other public rule- 
making proceedings on these amend¬ 
ments are impracticable and unneces¬ 
sary. and good cause is found for making 
the amendments effective less than 30 
days after publication hereof in the Fed¬ 
eral Register. 

Accordingly, the amendments shall be¬ 
come effective December 31, 1975. 

Done at Washington, D.C„ on: Decem¬ 
ber 22. 1975. 

Harry C. Muss man. 

Acting Administrator . Animal and 
Plant Health Inspection Service. 

[FR Doc.75-36230 Filed 12-30-75:8:45 Ami 
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Title 12—Bonks and Banking 
CHAPTER II—FEDERAL RESERVE SYSTEM 

SUBCHARTER A—BOARD OF GOVERNORS OF 
THE FEDERAL RESERVE SYSTEM 

B| 

PART 202—EQUAL CREDIT OPPORTUNITY 

Obtaining the signature of a spouse 
prior to January 31. 1976. 

This interpretation intends to make 
clear that until January 31. 1976, credi¬ 
tors may continue to obtain the signa¬ 
tures of both spouses on documents con¬ 
nected with on extension of credit. 

Section 202.701 —Obtaining the signa~ 
ture of a spouse prior to January 3f. 
1976. 

Section 202.7(a) of this Part which be¬ 
comes effective on January 31, 1976, pro¬ 
vides, with certain exceptions not appli¬ 
cable to the present question, that 

“• • • a creditor may not require the signa¬ 
ture of a spouse or other person on a credit 
instrument unless such » requirement Is 
imposed without regard to sex or marital 
status on all similarly qualified applicants 
who apply for a similar type and amount of 
credit." 

Regulations of certain States require 
that the signature of both spouses be 
obtained In connection with credit guar¬ 
anteed under student loan programs ad¬ 
ministered by the Department of Health. 
Education and Welfare. It appears that 
it may not be possible effectively to 
amend these regulations in order to 
eliminate this requirement until the end 
of January. 1976. Therefore, a question 
has arisen whether creditors extending 
credit in connection with such programs 
may continue until Januacy 31. 1976 to 
obtain the signatures of both spouses 
upon instruments connected with the 
loan. 

In deferring the effective date of sec¬ 
tion 202.7 (a). the Board of Governors ex¬ 
plained that It had done so because pub¬ 
lic comment on the regulations as pro¬ 
posed for comment on September 10,1975 
(40 FR 42030) "stated that creditors 
would need a few months to adapt their 
application procedures and re-train their 
employees as to the situations in which a 
creditor may request or require the 
signature of a spouse or other person/’ 
Accordingly, in extending credit prior 
to January 31, 1976, In connection with 
student loan programs administered by 
the Department of Health. Education, 
and Welfare a creditor may continue to 
require the signature of both spouses 
upon instruments connected with the 
loan. 

(Interprets and applies 12 C.P.R. 
202.7) 

By order of the Board of Governors, 
effective December 22. 1975. 

f seal] Thtodose E. Allison. 

Secretary of the Board . 

[FR Doc.75-35143 Piled 12-3O~75;0:45 ami 
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|R*g D) 

PART 204—RESERVES OF MEMBER 
BANKS 

Reserve Requirements 

The Board of Governors has amended 
Regulation D (12 CFR 204) to modify the 
reserve balances that member banks are 
required to maintain against certain time 
deposits. The amendments approved by 
the Board reduce by Vj percentage point 
reserves required to be maintained on 
time deposits having an initial maturity 
of 180 days or more but less than four 
years that are outstanding on or issued 
after December 25, 1975. Prior to these 
amendments such deposits were subject 
to a three percent reserve requirement. 
In no event, however, shall reserves re¬ 
quired on a member bank's aggregate 
amount of time and savings deposits be 
less than three percent. The effect of 
these amendments will be to lower the re¬ 
quired reserves of member bonks by ap¬ 
proximately $340 million. 

The Board’s action is designed to en¬ 
courage member banks to lengthen the 
structure of their deposit liabilities and 
is in line with previous Board action an¬ 
nounced on October 15 that was intended 
to accomplish a similar result. The re¬ 
duction in reserves announced today will 
provide member banks with some addi¬ 
tional incentive to offer longer terra time 
deposits to depositors. 

This action was taken pursuant to the 
Board’s authority under section 19 of the 
Federal Reserve Act (12 U.S.C. 461) to set 
reserve ratios for member banks. These 
amendments to Regulation D are ef¬ 
fective on deposits outstanding in the 
week beginning December 25. 1975, and 
affect reserves held by member banks in 
the week beginning January 8, 1976. 

On the basis of the Board's assessment 
of the beneficial effects resulting from 
its previous actions designed to en¬ 
courage member banks to lengthen the 
maturity structure of their liabilities, 
the Board determined that it was in the 
public Interest to provide immediate ad¬ 
ditional incentive to member banks to 
take further steps to restructure the 
maturity of their deposit liabilities. The 
restructuring of deposit liabilities 
achieved by this and other Board actions 
provides greater stability to the banking 
system by encouraging member banks to 
seek to attract longer term time de¬ 
posits, thus reducing the potential for 
volatile shifts of funds among deposit 
institutions. This action will also pro¬ 
vide immediate incentive for member 
banka to offer longer term time deposit 
instruments on funds available for de¬ 
posit at the outset of the new year and 
will allow member banks to plan their 
liability management programs for the 
forthcoming year with the prospect of 
lengthened deposit maturities in mind. 


G0055 

In light of these factors, therefore, 
the Board determined that good cause 
exists for dispensing with notice and 
public participation with respect to 
these amendments and for promulgat¬ 
ing these amendments without deferring 
the effective date thereof for the 30 day 
period referred to in section 553(d) of 
Title 5 of the United States Code, and 
that it would be impracticable, unneces¬ 
sary and contrary to the public interest 
to provide notice and public participa¬ 
tion or to defer the effective date. See 
also 5 262.2(e) of the Board's rules of 
procedure. 

Bffectlre December 25. 1975. 9 204.5 
(a) (1) Ul* and f 204.5(a) (2) (ii> of Reg¬ 
ulation D are amended to read as 
follows: 

§ 20-1.3 Kwnr rri|uirrmrnt». 

(a) • • • 

(!)••• 

(11) 1 percent of its time deposits 
outstanding on or issued after Octo¬ 
ber 18, 1975, that have an initial matur¬ 
ity of 4 years or more; 2 U 2 per cent of Its 
time deposits outstanding on or Lssued 
after December 25. 1975. that have an 
initial maturity of 180 days or more but 
less than 4 years; 3 per cent of its time 
deposits up to $5 million, outstanding on 
or issued after October 16. 1975, that 
have an initial maturity of less than 180 
days, plus 6 per cent of such deposits in 
excess of $5 million. Provide, however. 
That in no event shall the reserves re¬ 
quired on its aggregate amount of time 
and savings deposits be less than 3 
per cent 


(2) If in a reserve city (except as to 
any bank located in such a city that Is 
permitted by the Board of Governors of 
the Federal Reserve System, pursuant 
to 1 204.2(a)(2), to maintain the re¬ 
serves specified in paragraph (a)(1) of 
this section) 

• • • • • 

<ii) 1 per cent of Us time deposits out¬ 
standing on or Issued after October 16, 
1975. that have an Initial maturity of 4 
years or more; 2% per cent of Its time 
deposits outstanding on or Issued after 
December 25. 1975. that have an Initial 
maturity of 180 days or more but less 
than 4 years; 3 per cent of Its time de¬ 
posits up to $5 million, outstanding on 
or issued after October 16. 1075, that 
have an initial maturity of less than 180 
days, plus 6 per cent of such deposits in 
excess of $5 million. Provided, however, 
That in no event shall the reserves re¬ 
quired on its aggregate amount of time 
and savings deposits be less than 3 
percent. 


By order of the Board of Oovernorx, 
December 24.1975. 

(seal] TmroooiE E Allison. 

Secretary of the Board . 
|FR Doc 75-31569 Filed 12-30-75:8:46 am] 
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CHAPTER 1—COMPTROLLER OF THE CUR¬ 
RENCY, DEPARTMENT OF THE TREAS¬ 
URY 

PART 8—ASSESSMENT OF FEES; NA 

TIONAL BANKS; DISTRICT OF COLUM 

BIA BANKS 

Collection of Assessment Suspended 

The Comptroller of the Currency has 
published a proposed revision of the as¬ 
sessment schedule. 12 CFR 8.2, 40 FR 
50446. Public comments ore being so¬ 
licited on the proposed revision of the 
assessment schedule. A decision on the 
proposed assessment schedule is expected 
to be made in January. 1976. 

The amendment to 12 CFR 8.2 pub¬ 
lished herewith is merely a temporary 
and technical one. It postpones the col¬ 
lection of the assessment for the period 
January 1, to July 1, 1976, until the rule 
making proceeding has been completed 
and new’ rates adopted. The assessments 
for this period will be made and collected 
during January or February 1976 at the 
rates then In effect. 

This amendment Imposes no burden on 
any member of the public, but merely 
postpones payment of on assessment It 
is necessary that this amendment be 
effective immediately so national banks 
will be timely and authoritatively ad¬ 
vised that no payment is due until a de¬ 
cision on the proposed assessment sched¬ 
ule is made by the Comptroller of the 
Currency. The Compti*oller of the Cur¬ 
rency thus for good cause finds that 
notice and public comment upon this 
temporary and technical amendment ore 
impractical, unnecessary, and contrary 
to the public interest, and that this 
amendment should be effective Decem¬ 
ber 31.1975. 

12 CFR 8.2 Is amended to read: 

§ 8.2 Semiannual a«M*v>nic!it rate. 

The semiannual assessment consists 
of a basic assessment of $200 plus 4*^ 
cents for $1,000 of total assets and $50 
for each branch. The expense of exami¬ 
nation of banks is assessed semiannually, 
based upon the figures shown on the 
second and fourth reports of condition 
of each year. The assessment for the 
period beginning January 1. 1976, and 
ending June 30. 1976, will be collected 
by the Comptroller of the Currency dur¬ 
ing early 1976 at the above rates or at 
such other rates as shall then have been 
adopted by the Comptroller. Each bank 
subject to the Jurisdiction of the Comp¬ 
troller of the Currency on such dates is 
subject to the full assessment without 
proration for any reason. 

Effective date. This section becomes 
effective December 31,1975. 

Dated: December 23,1975. 

James E. Smith, 
Comptroller of the Currency. 

(FR Doc.75-85234 Filed 12-30-75:8:45 am| 


RULES AND REGULATIONS 
Title 7—Agriculture 

CHAPTER IX—AGRICULTURAL MARKET- 
ING SERVICE (MARKETING AGREE¬ 
MENTS AND ORDERS: FRUITS, VEGE¬ 
TABLES, NUTS), DEPARTMENT OF 
AGRICULTURE 

(Nana Orange Regulation 3601 

PART 907—NAVEL ORANGES GROWN IN 
ARIZONA AND DESIGNATED PART OF 
CALIFORNIA 

Limitation of Handling 

This regulation fixes the quantity of 
California-Arizona Navel oranges that 
may be shipped to fresh market during 
the weekly regulation period January 2- 
8.1976. It Is Lssucd pursuant to the Agri¬ 
cultural Marketing Agreement Act of 
1937. as amended, and Marketing Order 
No. 907. The quantity of Navel oranges 
so fixed was arrived at after considera¬ 
tion of the total available supply of 
Navel oranges, the quantity currently 
available for market, the fresh market 
demand for Navel oranges. Navel orange 
prices, and the relationship of season 
average returns to the parity prices for 
Navel oranges. 

§ 907.660 Niiv«-I Ornngt- Regulation 360. 

(a) Findings. (1) Pursuant to the mar¬ 
keting agreement, as amended, and 
Order No. 907. as amended (7 CFR Part 
907». regulating the handling of Navel 
oranges grown in Arizona and designated 
port of California, effective under the 
applicable provisions of the Agricultural 
Marketing Agreement Act of 1937. as 
amended <7 U.S.C. 601-674), and upon 
the basis of the recommendations and 
information submitted by the Navel 
Orange AdminLstratlve Committee, es¬ 
tablished under the said amended mar¬ 
keting agreement and order, and upon 
other available information it is hereby 
found that the limitation of handling of 
such Navel oranges, as hereinafter pro¬ 
vided, will tend to effectuate the declared 
policy of the act. 

(2) The need for this regulation to 
limit the respective quantities of Navel 
oranges that may be marketed from Dis¬ 
trict 1. District 2. and District 3 during 
the ensuing week stems from the produc¬ 
tion and marketing situation confront¬ 
ing the Navel orange industry. 

(I) The committee has submitted its 
recommendation with respect to the 
quantities of Navel oranges that should 
be marketed during the next succeeding 
week. Such recommendation, designed to 
provide equity of marketing opportunity 
to handlers In all districts, resulted from 
consideration of the factors enumerated 
in the order. The committee further re¬ 
ports that the fresh market demand for 
Navel oranges was fair last week. 

Price* f jo b. Averaged 84 35 a canon on a 
reported talcs volume of 1,671 carlots last 
week, compared with an avenge f.o.b. price 
of 84.27 per carton and sales of 1.340 carlots 
a week earlier. 


Track and rolling supplies at 338 cars 
were down 1 car from last week. 

(ii) Having considered the recommen - 
dation and information submitted by the 
committee, and other available Informa¬ 
tion, the Secretary finds that the respec¬ 
tive quantities of Navel oranges which 
may be handled should be fixed as here¬ 
inafter set forth. 

<3> It is hereby further found that it 
is impracticable arid contrary to the 
public Interest to give preliminary notice, 
engage in public rulemaking procedure, 
and postpone the effective date of this 
regulation until 30 days after publica¬ 
tion hereof in the Federal Register <5 
Uf>.C. 553) because the time Intervening 
betw een the date when information upon 
which tills regulation Is based became 
available and the time thLs regulation 
must become effective in order to effec¬ 
tuate the declared policy of the act is 
Insufficient, and a reasonable time is 
permitted, under the circumstances, for 
preparation for such effective time; and 
good cause exists for making the provi¬ 
sions hereof effective as hereinafter set 
forth. The committee held an open meet¬ 
ing during the current week, after giving 
due notice thereof, to consider supply 
and market conditions for Navel oranges 
and the need for regulation; Interested 
persons were afforded an opportunity to 
submit Information and views at this 
meeting; the recommendation and sup¬ 
porting information for regulation, in¬ 
cluding Its effective time, are identical 
with the aforesaid recommendation of 
the committee, and Information concern¬ 
ing such provisions and effective time has 
been disseminated among handlers of 
such Navel oranges; it is necessary, in 
order to effectuate the declared policy of 
the act. to make this regulation effective 
during the period herein specified; and 
compliance with this regulation will not 
require any special preparation on the 
part of persons subject hereto which can¬ 
not be completed on or before the effec¬ 
tive date hereof. Such committee meet¬ 
ing was held on December 29. 1975. 

<b> Order . (1) The respective quanti¬ 
ties of Navel oranges grown in Arizona 
and designated part of California which 
maybe handled during the period Janu¬ 
ary 2, 1976, through January 8. 1976, are 
hereby fixed as follows: 

ii) District 1: 776.000 cartons: 
til) District 2; Unlimited movement; 
(ill) District 3: 24,000cartons.” 

(2) As used in tills section, "handled. 
"District 1 ” "District 2,” "District 3," 
and "carton" have the same meaning as 
wen use din said amended marketing 
agreement and order. 

(Sees. 1-19. 48 Stat. 31. as amended; 7 U.8.C 
601-674) 

Dated: December 30,1975. 

Charles R. Brader. 

Acting Director . Fruit and Veg¬ 
etable Division . Agricultural 
Marketing Service . 

(FR Doc.75-85237 Filed 12-30-73:11:39 ami 
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CHAPTER II—FOOD AND NUTRITION 

SERVICE, DEPARTMENT OF AGRICUL¬ 
TURE 

PART 226—CHILD CARE FOOD 
PROGRAM 

Interim Implementation Provisions 

The Food and Nutrition Service here¬ 
by issues interim regulations to imple¬ 
ment the Child Care Food Program es¬ 
tablished by the National School Lunch 
Act and Child Nutrition Act of 1966 
Amendments of 1975 <Pub. L. 94-105, 
enacted October 7. 1975 >. As the author¬ 
izing legislation mandates that regula¬ 
tions to carry out the program be Issued 
not later than 90 days after the date of 
enactment, time is not available for the 
publication of a notice of proposed rule- 
making with a public comment period 
preceding the issuance of effective regu¬ 
lations. Accordingly, a notice of proposed 
rule making is deemed Impractical and 
contrary to the public interest. 

In accordance with the spirit of pub¬ 
lic rule making, however. Interested per¬ 
sons are invited to comment on the in¬ 
terim regulations. Written views, argu¬ 
ments, and data received on or before 
February 15. 1976, will be considered in 
the promulgation of Anal Child Care 
Food Program regulations. Comments 
should be submitted to William G. Bol¬ 
ing, Manager. Child Nutrition Programs, 
Food and Nutrition Service, U.S. Depart¬ 
ment of Agriculture, 500 12th Street 
SW„ Washington. D.C. 20250. Copies of 
all written comments received will be 
available for inspection by the public 
during normal business hours In room 
598 at the foregoing address. 

These Interim regulations become 
effective on January 1, 1976 and replace 
the regulations governing the year-round 
operations of the Special Food Service 
Program for Children (7 CFR Port 225». 
Final regulations will be Issued to be 
effective July 1. 1976. 

The proposed regulations are summa¬ 
rized below: (1) The Program will be ad¬ 
ministered by the Child Nutrition Divi¬ 
sion, Food and Nutrition Service, at the 
national level. Within the States, the 
Program will be administered by the 
State educational agency or alternate 
State agency designated by the Gover¬ 
nor. or the appropriate Regional Office 
of the Food and Nutrition Service. 

<2> The Program Is available to non¬ 
school. public or private, nonprofit In¬ 
stitutions providing day care services 
where children are not maintained in 
permanent residence, Including day care 
centers, settlement houses. Head Start 
centers, family day care programs, rec¬ 
reation centers, and other child care 
centers. 

f 3) A public or private nonprofit spon¬ 
soring organization may administer the 
Program for one or more child care cen¬ 
ters or family day care programs. The 
sponsoring organization will be respon¬ 
sible for the development of a manage¬ 
ment plan, maintenance of food service 
records for each child care center and 
family day' care program under its Juris¬ 
diction, reimbursement to centers and 
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programs and provision of supervisory 
assistance to centers and programs. 

(4) The State agency, or FNSRO where 
applicable, shall review and approve in¬ 
stitution applications, execute operating 
agreements with institutions, establish 
accounting procedures for Institutions, 
and monitor the performance of partic¬ 
ipating institutions The State agency 
shall annually submit either a State Plan 
of Child Nutrition Operations or a State 
Plan of Child Care Food Program Opera¬ 
tions describing program objectives, 
evaluation methods, and an audit sched¬ 
ule. 

<5> Participating institutions must: 
(a) Demonstrate tax exempt status, be 
moving toward compliance w ith IRS re¬ 
quirements, or participate in another 
Federal program requiring nonprofit sta¬ 
tus. <b> have Federal. State or local gov¬ 
ernmental licensing as a child care Insti¬ 
tution or meet the Federal interagency 
day care requirements, and (c) provide 
organized nonresidentlal child care. 
Family day care programs operating un¬ 
der the auspices of a nonprofit sponsor¬ 
ing organization are deemed to have 
nonprofit status for the purposes of tills 
Program. 

(6) An Institution may sene break¬ 
fasts. lunches, suppers, and supplemen¬ 
tal food meeting prescribed nutritional 
standards. 

(7) Institutions which serve meals at 
no separate charge to attending children 
must serve the same meals to all children 
regardless of race, color or natloi al ori¬ 
gin. Institutions which charge separately 
for meals must serve meals free or at a 
reduced price to children eligible for 
free or reduced price meals in accordance 
with the State's family-size Income 
standards for free and reduced price 
school meals. 

<8> Institutions must maintain family- 
size income information on enrolled chil¬ 
dren. daily records of the number of chil¬ 
dren served meals by type, copies of in¬ 
voices and receipts for all operating costs 
which will be claimed, and records of 
cash income to the food service program. 
Additional administrative recordkeeping 
duties are placed on sponsoring organi¬ 
zations. 

<9> State agencies will be funded on 
the basis of the number of meals served 
by type (breakfasts, lunches, suppers and 
supplemental food* and need category 
(free, reduced price, and paid) multiplied 
by the national average payment factors. 

(10) All institutions must submit in¬ 
formation on the number of enrolled 
children in each need category to the 
State agency. The State agency will use 
this Information to assign a claiming 
percentage for each meal served. Reim¬ 
bursement must not exceed the lesser of 
(1) food service operating costs less cash 
income or (2) an amount equal to the 
number of meals times the assigned re¬ 
imbursement rates. The State agency 
may assign varying rates to reflect the 
relative needs of Institutions. 

(11) In Ueu of maintaining complete 
food service records, sponsoring organi¬ 
zations may, for family day care pro¬ 
grams under their jurisdiction only, con- 
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alder the cost of food to be 40 cents for 
a lunch or supper, 20 cents for a break¬ 
fast, and 14 cents for a supplement. Such 
a choice must apply to all family day care 
programs under the jurisdiction of a 
sponsoring organization. 

These rates are based on rates estab¬ 
lished for cost of food only under Part 

225 of the regulations governing the 
year-round Special Food Service Pro¬ 
gram in effect prior to January 1. 1976. 
The rates have been adjusted to reflect 
the percent of increase during the period 
May 1974 to August 1975 In the scries of 
food away from home of the Consumer 
Price Index, published by the Bureau of 
Labor Statistics of the Department of 
Labor. 

(12) Commodity assistance will be 
provided based on the number of lunches 
and suppers served under the Program in 
each State in a fiscal year multiplied by 
the commodity assistance rate estab¬ 
lished for the fiscal year under the Na¬ 
tional School Lunch Act. The Stale 
agency may elect to receive cash In lieu 
of commodities as provided in appropria¬ 
tions acts. 

(13) Nonfood assistance funds will be 
allocated among the States according to 
the ratio among the States of the num¬ 
ber of children below age 6 who are mem¬ 
bers of low Income households. Institu¬ 
tions receiving such funds must comply 
with the property management provi¬ 
sions of Attachment N of Federal Man¬ 
agement Circular 74-7. 

The interim regulations add a new part 
to Chapter n of Title 7 of the Code of 
Federal Regulations, as follows: 

Subpsrt A—General 

Sec. 

226.1 General purport and scope. 

226a Definition*. 

226a Admin tetrst Ion. 

226.4 Payment of food assistance fund* to 

State*. 

226.5 Use of food assistance funds. 

Sob part B—Stale Agency and Reg’onel Office 
Provision* 

220.6 General responsibilities of 8tate 

agenctc* and FNSRO*. 

226.7 State plan of Child Care Food Pro¬ 

gram Operations. 

226 8 Claim* agalnat in* tt tut Iona. 

Subpart C—Institution Provision* 

226.9 Institution provision*. 

226.10 Requirement* for meal*. 

226.11 Assignment of rate* of reimburse¬ 

ment. 

220.12 Claim for reimbursement. 

226.13 Effective date for reimbursement 

payment a. 

226.14 Free and reduced price meal*. 

226.16 Additional requirement* for spon¬ 
soring organization*. 

226.16 Donation of commodities. 

Sidspsrt D—Nonfood Assistance Provisions 

226.17 Definitions. 

226.18 Apportionment of nonfood assist¬ 

ance funds to State*. 

226.19 Payment of nonfood assistance funds 

to States. 

22620 Matching of nonfood avtULanco 
fund*. 

226 21 Use of nonfood assistance funds. 

226.22 Eligibility requirements for nonfood 

assistance. 

226.23 Nonfood assistance reimbursement 

payment*. 
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Sec. 

220 24 Nonfood mlstance reimbursement 
procedure* 

226.25 Procurement standards. 

22626 Property tnanngemcnt requirements. 

Subpart E—MlwtllinMtn Proviiron* 

226 27 Management evaluations and audits 
22626 Food service management companies. 
220.20 Ora ut closeout procedure*. 

226.30 Other provisions 
22C.31 Program information. 

226 32 Effective date of regulations. 

Atmtoamr: Bee. 10. Pub. L. 80-042. 80 Slat 
860 (42 U2J.C. 1770): sec 10. Pub. L 94~ 
105. 60 StaL 522 (42 UJBC. 1700), 

Subpart A—General 
§ 226.1 General purpose and scope. 

Section 17 of the National School 
Lunch Act (added by Pub L. 94-105, 
enacted October 7, 1975) authorizes the 
appropriation of funds to enable the Sec¬ 
retary of Agriculture to formulate and 
carry out a Child Care Pood Program to 
assist States through grants-in-aid and 
other means to Initiate, maintain or ex¬ 
pand nonprofit food service programs for 
children In nonresldential institutions 
which provide child care, litis part an¬ 
nounces the policies and prescribes the 
regulations under which the Program 
will be carried out. In general, the Pro¬ 
gram embodies two phases: (a) Pay¬ 
ments will be made to 8tate agencies, or 
FNSROs where applicable, to enable 
them to reimburse institutions in con¬ 
nection with costs of providing food 
service to children (food assistance) and 
(b) payments will be made to State 
agencies, or FNSROs where applicable, 
to enable them to reimburse institutions 
In part for the cost of the purchase or 
rental of equipment for the storage, 
preparation, transportation or serving of 
food to children (nonfood assistance>. 

§ 226.2 Dcfmtlkm*. 

(a) “Act” means the National School 
Lunch Act. as amended. 

(b) “Cash income to the program” 
means any funds designated for use in an 
institution's food service program, in¬ 
cluding children's payments for meals 
and food service fees. 

(c) “CND” means the Child Nutrition 
Division. Food and Nutrition Service, of 
the Department 

<d) “Children” means persons 18 years 
of age or under. 

(c) “Claiming percentage” means the 
ratio of the number of enrolled children 
in an institution in each need category 
(free, reduced price, paid) to the total 
number of enrolled children in the insti¬ 
tution. 

(f) Costs means administrative costs 
and operating costs: 

“Administrative costs" means operat¬ 
ing costs related to planning, organizing, 
and supervising the Program. 

“Operating costs'* means costs of ob¬ 
taining. preparing and serving food (in¬ 
cluding labor directly Involved In prepa¬ 
ration and service of food and adminis¬ 
trative costs attributable to the Pro¬ 
gram). 


RULES AND REGULATIONS 

(g) “Department” means the TJJ&. De¬ 
partment of Agriculture. 

(h) “Family” means a group of re¬ 
lated or nonrelated individuals who are 
not residents of an instltutlot or board¬ 
ing house, but who are living as one 
economic unit. 

(i) “Federal Interagency day care re¬ 
quirements” means requirements ap¬ 
proved by the Department of Health. 
Education, and Welfare, the Office of 
Economic Opportunity and the Depart¬ 
ment of Labor, on September 23.1968, for 
day care centers and family day care 
programs. 

(j) “Fiscal year” means a period of 12 
calendar months beginning with July 1. 
1975 and ending with June 30. 1976. the 
period beginning July 1,1976 and ending 
September 30. 1976. and the period of 12 
calendar months, beginning with Octo¬ 
ber 1. 1976, and each October 1 of any 
calendar year thereafter and ending with 
September 30 of the following calendar 
year. 

Ut) “FN8” means the Food and Nutri¬ 
tion Service of the Department. 

(J# “FNSRO” means the appropriate 
Food and Nutrition Service Regional Of¬ 
fice of the Food and Nutrition Service of 
the Department. 

<m) “Free meal" means a meal for 
which neither the child nor any member 
of his family pays or is required to work 
in the institution or the institution's food 
service. 

in) “Infant cereal" means any iron - 
fortified dry cereal Specially formulated 
for and generally recognized as cereal for 
Infants that is routinely mixed with 
formula or milk prior to consumption. 

(o) “Infant formula" means any iron- 
fortified Infant formula intended for die¬ 
tary use solely as a food for normal, 
healthy Infants excluding those formulas 
specially formulated far infants with in¬ 
born errors of metabolism or digestive or 
absorptive problems. Whole fluid milk 
used as an alternate for infant formula 
in the pattern for infants 8 mouths up to 
1 year of age means whole fluid un¬ 
flavored milk which meets State and 
local standards. 

(p) “Institution” means a family day 
care program, or a child care center, and 
includes a sponsoring organization: 

“Family day care program” means a 
licensed organized day care program for 
children, in a private home, under the 
auspices of a public or nonprofit private 
sponsoring organization. 

•'Child care center” means any licensed 
nonschool public or private nonprofit in¬ 
stitution providing day care services 
where children arc not maintained in 
permanent residence, including, but not 
limited to. day care centers, settlement 
houses, recreation centers. Head Start 
centers, and institutions providing day 
care services for handicapped children. 

“Sponsoring organization” means any 
public or private nonprofit organization 
responsible for the administration of one 
or more child care centers or family day 
care programs. 

<q) “Meal” means food which is served 
to children during their attendance at an 
institution and which meets the nutri¬ 


tional requirements set out in this port. 

(r) “Milk” means fluid types of un¬ 
flavored whole milk or low-fat milk or 
skim milk or cultured buttermilk which 
meet State and local standards for such 
types of milk and flavored milk made 
from such types of milk which meets 
such standards: and. in those areas of 
Alaska, Guam, Hawaii. American Samoa. 
Puerto Rico, the Trust Territory of the 
Pacific Islands and the Virgin Islands, 
where a sufficient supply of such types of 
milk cannot be obtained. Includes recom¬ 
bined or reconstituted whole milk. and. 
in the areas of Alaska. American Samoa. 
Puerto Rico, the Trust Territory of the 
Pacific Islands, where a sufficient supply 
of such types of milk or of recombined 
or reconstituted whole milk cannot be 
obtained. Includes reconstituted nonfat 
dry milk. 

(8) “OA” means the Office of Audit of 
the Department. 

<t) “Or* means the Office of Investi¬ 
gation of the Department. 

(u> “Private nonprofit Institution" 
means a non-public Institution which 
has tax-exempt status under section 501 
(c) (3) of the Internal Revenue Code of 
1954 or is moving toward compllnnce 
with the requirements for tax exempt 
status; or is currently operating a fed¬ 
erally funded program requiring non¬ 
profit status. 

(v) “Program** means the Child Cure 
Food Program authorized by section 17 of 
the Act. 

(w) “Reduced price meal” means a 
meal which is priced at less than the full 
price of the mcxL and for which neither 
the child nor any member of his family 
Is required to supply an equivalent value 
in work for the institution or the insti¬ 
tution’s food program. 

(X) “Reimbursement” means financial 
assistance paid or payable to institutions 
for meals or equipment at rates assigned 
by the State agency, or FN8RO where 
airpllcablc. 

(y) “Secretary*' means the Secretary 
of Agriculture. 

tx) “State" means any of the 50 states, 
the District of Columbia, the Common¬ 
wealth of Puerto Rico, the Virgin Is¬ 
lands. Guam. American Samoa, and the 
Trust Territory of the Pacific Islands. 

(aa) “State agency” means the State 
educational agency or any other State 
agency that has been designated by the 
Governor or other appropriate executive 
or legislative authority of the State and 
approved by the Department to admin¬ 
ister the Program. 

(bb> “State educational agency” 
means, as the State Legislature may de¬ 
termine: the chief state school officer 
(such as the State superintendent of 
public instruction, commissioner of edu¬ 
cation. or similar officer), or a board of 
education controlling the State depart¬ 
ment of education. 

tcc) “State's family-size income 
standards” means the standards pre¬ 
scribed annually by the State, on the 
basis of the Secretary's income poverty 
guidelines, for establishing eligibility lor 
free and reduced price school meals un- 
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der the National School Lunch Program 
and the School Breakfast Program. 

§ 226.3 A'lminiMrntion. 

<a> Within the Department. PNS shall 
act on behalf of the Department In the 
administration of the Program. Within 
PNS. CND shall be responsible for Pro¬ 
gram administration. 

<b> Within the State, responsibility 
(or the administration of the Program 
shall be in the State agency, except that 
FNSRO shall administer the Program in 
any State where the State agency Is not 
permitted by law or Is otherwise unable 
to disburse Federal funds paid to It to 
any institution in the State. References 
in tills part to “FNSRO where applica¬ 
ble” are to FNSRO as the agency admin¬ 
istering the Program within a State. 

(c) Each State agency desiring to take 
part in the Program shall enter into a 
written agreement with the Department 
for the administration of the Program in 
the State in accordance with the provi- 
Mons of this part. Such agreement shall 
cover the operation of the Program dur¬ 
ing the period specified therein and may 
be extended at the option of the Depart¬ 
ment. 

§ 226.1 Pin iurnt of food n+»i*lanrc fmuN 
to Slate*. 

«a> For the fiscal year ending June 30. 
1976, the three-month transition period 
July 1. 1976 through September 30. 1976. 
the fiscal year ending September 30,1977. 
and for each fiscal year thereafter, the 
Secretary shall make food assistance 
payments to each Stite agency in con¬ 
nection with meals meeting the mini¬ 
mum nutritional requirements set forth 
in 3 226.10 of tills part served in partici¬ 
pating institutions to children. Food as¬ 
sistance payments shall be made no less 
frequently than on a monthly basis in 
an amount no less than the sum of the 
products obtained by multiplying (1) the 
number of brcikfasts served in the Pro¬ 
gram within the State by the national 
average payment rate for breakfasts un¬ 
der section 4 of the Child Nutrition Act 
or 1986. <2> the number of breakfasts 
served In the Program within the State 
to children from families whose incomes 
meet the eligibility criteria for free 
school meals by the national average 
payment rate for free breakfasts under 
section 4 of the Child Nutrition Act of 
1966, (3) the number of breakfasts 
served in the Program within the State 
to children from families whose Incomes 
meet the eligibility criteria for reduced 
price school meals by the national aver¬ 
age payment rate for reduced price 
school breakfasts under section 4 of the 
Child Nutrition Act of 1966, ( 4 ) the num¬ 
ber of lunches and suppers served In the 
Program within the State by the na¬ 
tional average payment rate for lunches 
under section 4 of the National School 
Lunch Act, (5) the number of lunches 
and suppers served in the Program with¬ 
in the State to children from families 
whose incomes meet the eligibility cri¬ 
teria for free school meals by the na¬ 
tional average payment rate for free 
school lunches under section 11 of the 
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National School Lunch Act. (6) the num¬ 
ber and lunches and suppers served in 
the Program within the State to children 
from families whose incomes meet the 
eligibility criteria for reduced price 
school meals by the national average 
payment rate for reduced price lunches 
under section 11 of the National School 
Lunch Act, (7) the number of supple¬ 
ments served In the Program within the 
State by 5 cents. (8) the number of sup¬ 
plements served in the Program within 
the State to children from families whose 
incomes meet the eligibility criteria for 
free school meals by 15 cents, and (9) 
the number of supplements served In the 
Program within the State to children 
from families whose incomes meet the 
eligibility criteria for reduced price 
school meals by 10 cents. 

<b» Semi-annually, the Secretary will 
adjust to the nearest $0.0025 the rates 
established for supplements by a Notice 
published in the Federal Register, to 
reflect the changes In tho series of food 
away from home of the Consumer Price 
Index published by the Department of 
Labor. The initial adjustment will be 
effective January 1. 1976, and will re¬ 
flect changes in the series of food away 
from home during the period June 
through November 1975. 

<c) Food assistance funds to be paid 
to any 8tate shall be made available by 
means of Letters of Credit issued by 
FNS In favor of the State agency. The 
State agency shall: (1) Obtain funds 
needed for reimbursement to Institu¬ 
tions through presentation by desig¬ 
nated State officials of a Payment 
Voucher on Letter of Credit iTreasury 
Form GFO 7578) In accordance with 
procedures prescribed by FNS and ap¬ 
proved by the U.S. Treasury Depart¬ 
ment; i2) draw only such funds as are 
needed to pay claims certified for pay¬ 
ment; and «3) use such funds without 
delay for the purpose for which with¬ 
drawn. Notwithstanding the foregoing 
provisions, if funds are made available 
by Congress for the operation of the 
Program under a continuing resolution. 
Letters of Credit shall reflect only the 
amount available for the effective period 
of the resolution. 

§ 226.5 I'm* of fowl n**i*tanrr funds. 

(a) Federal food assistance funds 
made available under the Program shall 
be used by State agencies, or FNSROs 
where applicable, to reimburse institu¬ 
tions for their costs in connection with 
food service operations, Including labor 
and administrative expense*, of this part. 
All valid claims from institutions shall 
be paid within 30 days. However, with 
the approval of FNS, any State agency, 
or FNSRO where applicable, may re¬ 
serve for use In carrying out special de¬ 
velopmental projects an amount up to 1 
per centum of the funds, including funds 
for nonfood assistance under $ 226.19. 
earned In any fiscal year under the 
Program. 

% (b) The State agency shall report in¬ 
formation on the use of Program funds 
on a monthly basis to FNS on a form 
provided by FNS. 
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Subpart B—State Agency and Regional 
Office Provisions 

§ 226.6 Cctirral rr*pon*ibtlilic* of Stain 
ntcnirirs and FNSRO*. 

(a) Each State agency, or FNSRO 
where applicable, shall provide consul¬ 
tive. technical, and managerial person¬ 
nel to administer the Program and 
monitor performance and to measure 
progress toward achieving Program 
goals, as specified in the State plan pro¬ 
vided for under {226.7. Such assistance 
shall include visits to participating in¬ 
stitutions to ensure compliance with 
Program regulations and with the De¬ 
partment’s nondiscrimination regula¬ 
tions <Part 15 of this title). Issued under 
Title VI of the Civil Rights Act of 1904. 
Documentation of such assistance shall 
be maintained on file by the Stato 
agency, or FNSRO where applicable. 

(b) Each State agency shall establish 
a system of accounting under which in¬ 
stitutions shall report the information 
required in this part. The system shall 
be such as to permit determination of 
the Program operating balances avail¬ 
able for institutions at any time. 

(c) Each State agency shall submit 
Information to FNS on Program opera¬ 
tions and the use of Program funds on 
a form provided by FNS. Each State 
agency shall maintain current account¬ 
ing records of Program operations which 
will adequately identify funds authori¬ 
zations. obligations, unobligated bal¬ 
ances. assets, liabilities, outlays, and 
income. The records may be kept in their 
original form or on microfilm, and shall 
be retained for a period of three years 
after the date of submission of the final 
Financial Status Report < AD Form 626 >, 
except that, if audit findings have not 
been resolved, the records shall be re¬ 
tained beyond the three-year period as 
long as required for the resolution of tho 
issues raised by Uie audit. Reports shall 
continue to be submitted on a regular 
basis after the end of the fiscal year to 
which they pertain until all unpaid ob¬ 
ligations have been liquidated at which 
time the next report made should be 
marked ‘•Final’’ and submission discon¬ 
tinued for that fiscal year. 

<d> Each State agency shall promptly 
investigate complaints received or irreg¬ 
ularities noted in connection with tho 
operation of the Program, and shall take 
appropriate action to correct any irreg¬ 
ularities. State agencies shall maintain 
on file evidence of such investigations 
and actions. FNS or OI shall make inves¬ 
tigations at the request of the 8tato 
agency or where FNS or OI determines 
Investigations are appropriate. 

<e) State agencies, and FNSROs where 
applicable, shall require institutions to 
comply with applicable provisions of this 
part. 

<f) State agencies, or FNSROs where 
applicable, shall annually for Institu¬ 
tions under their jurisdiction: (1) Re¬ 
view and approve institution applica¬ 
tions and applications for each licensed 
day care center or family day care pro¬ 
gram at which a food service will be « 
ducted. ( 2) Require each sponsoring or- 
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ganization to submit a management plan 
for review and approval. Such a plan 
shall include information on (1) the 
sponsoring organization’s budget. (U) an 
allocation plan for equitably disbursing 
funds to child care centers and family 
day care programs, and (iii> the spon¬ 
soring organisation staff. State agencies 
may require such additional information 
as is necessary to determine the ability 
of the sponsoring organization to effec¬ 
tively carry out the Program. (3) Exe¬ 
cute Program operating agreements with 
Institutions. (4) Review information sub¬ 
mitted by non-licensed Institutions, and 
by sponsoring organizations for child 
care centers and family day care pro¬ 
grams, to determine if such institutions 
are in conformance with the Federal in¬ 
teragency day care requirements. (51 
Provide institutions with information on 
foods available in plentiful supply, based 
on information provided by the Depart¬ 
ment. (6) Require institutions to submit 
not less frequently than annually, infor¬ 
mation necessary to determine claiming 
percentages. (7) Set up claiming per¬ 
centages for each institution as outlined 
in { 226.11. (8) Establish procedures for 
institutions to submit claims for reim¬ 
bursement and ensure that claims are 
submitted properly. <9* At the beginning 
of each fiscal year inform Institutions of 
their responsibility to provide free and 
reduced price meals to children unable 
to pay the full price and provide to each 
a copy of the State’s family-sized income 
standards for determining eligibility for 
free and reduced price meals under the 
National School Lunch Program and 
School Breakfast Program to assist them 
in meeting their responsibility. 

S 226.7 State Plan of Child Carr F«nxI 
Program Operation*. 

(a) Not later than May 15 of each 
year, each State agency shall sub¬ 
mit to FNS for Approval a State Plan of 
Child Care Pood Program Operations: 
Provided, however . That those State 
agencies which administer other Child 
Nutrition and National School Lunch Act 
programs, as well as the Program, shall 
submit, in lieu thereof, a 8tato Plan of 
Child Nutrition Operations, in accord¬ 
ance with section 11(e)(1) of the Na¬ 
tional School Lunch Act and f 210.4a of 
the National School Lunch Program 
regulations. The State Plan of Child Nu¬ 
trition Operations must comply with the 
provisions of this part. Approval of the 
State Plan of Child Care Pood Program 
Operations or the State Plan of Child 
Nutrition Operations by FNS shall be a 
prerequisite to the payment of funds to 
the State agency under this part or to 
the donation by the Department of any 
commodities under Part 250 of this 
chapter for use in institutions under 
this part. 

(b> A State Plan of Child Care Pood 
Program Operations and that portion of 
the State Plan of Child Nutrition Opera¬ 
tions. as a minimum, shall include the 
following information: (1) The number 
of institutions in the State participating 
in the Program, together with the aver¬ 


RULES AND REGULATIONS 

age daily attendance in such institutions: 

12 j an estimate of the number of institu¬ 
tions needing, but not participating in 
the Program, together with the average 
dally attendance in such institutions; (3) 
an estimate of the funds, other than 
Federal funds, under the control of the 
State agency and available for use in fi¬ 
nancing the Program; and (4) the de¬ 
tailed action the State agency proposes 
to take to use the Federal funds provided 
under this part and other funds available 
to and under the control of the State 
agency to (i) furnish free or reduced 
price meals to every needy child: Ui> ex¬ 
tend the Program to every institution 
within the State, giving priority to in¬ 
stitutions with a concentration of needy 
children. 

(C) In addition, the State Plan of 
Child Care Food Program Operations 
and that portion of the State Plan of 
Child Nutrition Operations which deals 
with Program assistance must include: 
(1) objectives; (2> reasons for the estab¬ 
lishment of the objectives; (3> methods 
to be used to accomplish the objectives; 
and 14) a plan for the conduct of audits 
which shall (1) state the frequency of 
audits of the State agency and institu¬ 
tions. and delineate the positive action to 
bo taken during fiscal years 1976 and 
1977, and the three month period July 1. 
1976, through September 30. 1976. to 
achieve an audit frequency of not less 
titan once every two years by the begin¬ 
ning of fiscal year 1978 as required under 
i 226.27; (U) provide a description of the 
organization of the State agency in ade¬ 
quate detail to demonstrate the inde¬ 
pendence of the audit function; and (ill) 
provide a systematic method to assure 
timely and appropriate resolution of 
audit findings and recommendations; 
and iiv) provide a plan to monitor Pro¬ 
gram performance and measure progress 
in achieving Program goals. 

(d» Each State Plan of Child Care 
Food Program Operations and State Plan 
of Child Nutrition Operations submitted 
for approval after the initial plan shall 
report accomplishments achieved under 
the plan for the prior fiscal year and 
shall set forth the progress being made 
under the plan for the current fiscal 
year. 

(e) The State agency shall give the 
Governor, or his delegated agency, the 
opportunity to comment on the relation¬ 
ship of the State Plan of Child Care Food 
Program Operations or the pertinent 
portion of the State Plan of Child Nu¬ 
trition Operations to other programs and 
the effect on area wide or local Jurisdic¬ 
tions. A period of 45 days from the date 
of receipt of the State Plan shall be 
afforded to make such comments. 

§ 226.8 Unifua again*! imitiluliou*. 

(a) State agencies shall disallow any 
portion of a Claim for Reimbursement 
and recover any payment made to an 
institution that is or was not properly 
payable under this part. State agencies 
may use their own procedures to disallow 
claims and recover overpayments already 
made. 


<b> The State agency may refer to 
CND. through FNSRO. for determination 
of any action it proposes to take under 
this section. 

(c) The State agency shall maintain 
all records pertaining to action taken 
under this section. 8uch records shall be 
retained for a period of three years after 
the date of the submission of a final Fi¬ 
nancial Status Report, except that. If 
audit findings have not been resolved, the 
records shall be retained beyond the 
three-year period as long as required for 
the resolution of the issues raised in the 
audit. 

<d) If CND does not concur with the 
State agency's action In paying a Claim 
for Reimbursement or portion of the 
Claim or in failing to collect an overpay¬ 
ment. CND shall assert a Claim against 
the State agency for the amount of such 
Claim paid or for the overpayment. In 
all such cases the State agency shall have 
full opportunity to submit to CND evi¬ 
dence or Information concerning the ac¬ 
tion taken. If. in the determination of 
CND, the 8Ute agency’s action was un¬ 
warranted, the State agency shall 
promptly pay to FNS the amount of the 
Claim or overpayment. 

(e) The amounts recovered by the 
State agency from Institutions may be 
utilized, first, to make payments to in¬ 
stitutions for the period for which the 
funds were initially available, and 
second, to repay any State funds ex¬ 
pended in the payment of Claims for Re¬ 
imbursement under the Program not 
otherwise repaid. Any amounts recovered 
which are not so utilized shall be re¬ 
turned to FNS in accordance with the 
requirements of this part. 

(I) When FNSRO administers the 
Program with respect to institutions, and 
disallows a Claim for Reimbursement or 
a portion of a Claim or makes a demand 
for refund of an alleged overpayment, 
it shall notify the institution of the rea¬ 
sons for such disallowance or demand, 
and the Institution shall have full op¬ 
portunity to submit evidence or to re¬ 
submit a Claim for any amount dis¬ 
allowed or demanded in the same man¬ 
ner afforded in this section to Institu¬ 
tions with respect to which the Program 
is administered by State agencies. 

(g) In the event that the State agency, 
or FNSRO where applicable, finds that 
an institution Is failing to meet the meal 
requirements of 1228.10. the State 
agency, or FNSRO where applicable, need 
not disallow payment or collect an over¬ 
payment arising out of such failure If 
the State agency, or FNSRO where ap¬ 
plicable. takes such other action a s, In 
its opinion, will have a corrective effect. 

Sobpart C— Institution Provisions 
S 226.9 Iufttitulioii provUtnnit. 

(a) Institutions shall meet the follow¬ 
ing minimum eligibility criteria for 
participation in the Program: (1) Have 
Federal. State or local governmental li¬ 
censing or approval as a child care insti¬ 
tution. Non-licensed Institutions, or in¬ 
stitutions which register with a State or 
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local agency and are not required to meet 
State or local minimum licensing stand¬ 
ards, must satisfy the Secretary that 
their standards are no less compre¬ 
hensive than the Federal interagency day 
care requirements Sponsoring organiza¬ 
tions are exempt from this requirement 
but must ensure that all family day care 
programs and child care centers under 
their Jurisdiction meet this requirement 
(2) Have tax-exempt status under sec¬ 
tion 501(c)(3) of the Internal Revenue 
Code of 1954 or be moving toward com¬ 
pliance with tiie requirements for tAx- 
exempt status (Le.. have Hied a letter 
or application with IRS), or participate 
In another Federal program which re¬ 
quires nonprofit status. The nonprofit 
status of family day care programs may 
be based on the tax-exempt status of 
the sponsoring organization. (3) Provide 
organized child care for children In non- 
nv idcnttol. nonschool situations. 

<b> Institutions annually shall make 
written applications to the State agency, 
or FNSRO where applicable, for partic¬ 
ipation in the Program. Institutions 
shall also submit an application for each 
child care center and family day care 
program at which a food service pro¬ 
gram will be conducted. Applications 
shall contain Information in sufficient 
detail to determine the extent of the 
need for food assistance payments and 
the ability of the institutions to effec¬ 
tively conduct a food service program. 

(c) Sponsoring organizations shall 
submit a management plan for review 
and approval by the State agency, or 
FNSRO where applicable, in accordance 
with 5 226.6(f). 

(d) Institutions shall obtain family- 
size income information on enrolled chil¬ 
dren and report to the State agency, or 
FNSRO where applicable, for reimburse¬ 
ment purposes. If such information is 
not on hand or obtainable from other 
source*. such os local welfare offices, they 
shall require parents of enrolled chil¬ 
dren to submit an affidavit certifying 
family size and income. 

(e) The Slate agency, or FNSRO 
where applicable, shall enter into a writ¬ 
ten agreement with each institution ap¬ 
proved for participation. The agreement 
shall provide that the institution shall: 
<1) Accept final financial and admin¬ 
istrative responsibility for the conduct 
of a food service under this part, and, 
if a sponsoring organization, accept final 
financial and administrative responsi¬ 
bility for each family day care program 
and child care center under its Juris¬ 
diction. (2) Conduct a nonprofit food 
service and use Income accruing to Its 
food service operations only for Program 
purposes. (3) Serve meals which meet 
the minimum requirements prescribed 
in l 226.10 during a period designated 
as the attendance period by the insti¬ 
tution. (4) If the institution charges 
separately for meals, serve meals free or 
at a reduced price to all children eligible 
for free and reduced price meals in ac¬ 
cordance with the State's family-size 
income standards. (5) Make no dis¬ 
crimination against any child because 
of his inability to pay the full pricrof 
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the meals and assure that there will be 
no overt identification of any child by 
use of any special tokens or tickets or by 
any other means because of his inability 
to pay the full price. (6) Claim reim¬ 
bursement only for the type or types of 
meals specified in the agreement and at 
the rates of reimbursement set by the 
8tate agency, or FNSRO where appli¬ 
cable. (7) Submit Claims for Reimburse¬ 
ment in accordance with procedures 
established by the State agency, or 
FNSRO where applicable. (8) Maintain, 
in the storage, preparation, and service 
of food, proper sanitation and health 
standards in conformance with all ap¬ 
plicable State and local laws and regu¬ 
lations. (9) Purchase, in as Urge quanti¬ 
ties as may be efficiently utilized in its 
food service, food designated as plentiful 
by the State agency, or FNSRO where 
applicable. (10) Accept and use In as 
large quantities ax may be efficiently 
utilized in its food service, such foods 
as may be offered as a donation by the 
Department. (II) Maintain necessary 
facilities for storing, preparing, and 
serving food. (12) Maintain a financial 
management system prescribed by the 
State agency, or FNSRO where appli¬ 
cable. as required by Federal Manage¬ 
ment Circular 74-7. (13) Upon request, 
make all accounts and records pertain¬ 
ing to the Program available to the State 
agency and to FNS for audit or review, 
at a reasonable time and place. Such 
records shall be retained for a period of 
three years after the end of the fiscal 
year to which they pertain, except that, 
if audit findings have not been resolved, 
the records shall be retained beyond the 
three-year period as long as required 
for the resolution of the issues raised by 
the audit. (14) Comply with the require¬ 
ments of the Department's regulations 
respecting nondiscrimination (7 CFR 
Part 15). 

(f) I Reserv ed 1 

(g) An institution may utilize existing 
school food service facilities or obtain 
meals from a school food service facility 
and tiie pertinent requirements of tills 
part shall be embodied in a written 
agreement between the service institu¬ 
tion and the school. The institution shall 
maintain responsibility for all Program 
requirements set forth in this part. In 
the event that the school is received Fed¬ 
eral assistance for its food service under 
the provisions of Parts 210, 215. 220. or 
250 of this chapter, the agreement shall 
also provide that payments made to the 
school under the agreement shall be de¬ 
posited into the school’s nonprofit food 
service account and all expenditures 
made by the school in connection with 
the agreement shall be paid from such 
account. 

(h) Any institution participating in 
the Program may also participate in the 
Summer Pood Program (7 CFR Part 225 > 
under section 13 of the National 
School Lunch Act. An Institution par¬ 
ticipating in both this Program and the 
Summer Food Program shall: (1) Not 
serve the same children in both pro¬ 
grams; and (2) maintain separate rec¬ 
ords to support separate claims for 
reimbursement. 
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(1) Institutions approved for partici¬ 
pation shall conduct their food service 
in accordance with the provisions of this 
part and any instructions and handbooks 
issued by FNS or instructions and hand¬ 
books issued by the State agency which 
are consistent with provisions of this 
part. 

8 226.10 Requirement* for mcak 

(a) Each institution participating in 
the Program shall serve one or more of 
the following types of meals, as provided 
in its approved application: (1) Break¬ 
fast; (2) Lunch; (3) Supper; <4> Sup¬ 
plemental food served between such 
other meals, except that supplemental 
food shall not be approved for reimburse¬ 
ment if the institution also particiaptea 
In the Special Milk Program for Children 
(7 CFR Part 215). 

(b) Except as otherwise provided in 
this section, and In any appendix to this 
port, each meal shall contain, as a min¬ 
imum. the food components as follows: 

(1) A breakfast shall contain: 

(1) A serving of milk os a beverage, 
or on cereal, or used in part for each 
purpose. 

(U) A serving of fruit or full- 
strength fruit or vegetable Juice. 

(ill) A serving of whole-grain or en¬ 
riched bread; or an equivalent serving 
of cornbread. biscuits, rolls or muffins, 
etc., made of whole-grain or enriched, 
meal or flour; or a serving of whole- 
grain cereal or enriched or fortified ce¬ 
real or a combination of any of these 
foods. 

(2) A lunch or supper shall contain: 

(1) A serving of milk as a beverage. 

til) A serving of lean meat, poultry 

or fish; or cheese: or an egg; or cooked 
dry beans or peas; or peanut butter; or 
a combination of any of these foods. 

(ill) A serving of two or more vegeta¬ 
bles or fruits, or a combination of both. 

(iv) A serving of whole-grain or en¬ 
riched bread; or an equivalent serving 
of cornbread. biscuits, rolls, muffins, 
etc., made of whole-grain or enriched 
meal or flour. 

3. Supplemental food shall include: 

(1) A serving of milk or lull-strength 
fruit or vegetable Juice or an equivalent 
quantity of fruit or vegetable. 

(ii) A serving of whole-grain or en¬ 
riched bread or cereal: or an equivalent 
serving of cornbread. biscuits, rolls, 
muffins, crackers or cookies made of 
whole-grain or enriched meal or flour. 

(4) Except as otherwise provided in 
this section the minimum amounts of 
component foods to serve at meals as set 
forth in subparagraphs <b> (1), (2). and 
(3) of this section are as follows: 

(1) Age 1 up to 3: (A) Breakfast— 
V4 cup of milk; V< cup of Juice or fruit; 
*r 2 slice of bread or equivalent or y* cup 
(volume) or % ounce (weight), which¬ 
ever is less, of cereal or an equivalent 
quantity of both bread and cereal. 

(B> Lunch or supper— Vx cup of milk; 
1 ounce (edible portion as served) of lean 
meat or an equivalent quantity of an 
alternate; W cup of vegetables or fruits 
or both consisting of two or more kinds; 
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Mr slice of bread or equivalent. 

<C) Supplemental food—% cup of milk 
or juice, or equivalent quantity of fruit or 
vegetables; M* slice of bread or equiva¬ 
lent. 

<il> Age 3 up to 6; (A) Breakfast— 
% cup of milk; Mr cup of Juice or fruit; 
Mr slice of bread or equivalent or Vi cup 
(volume) or Mr ounce (weight), which* 
ever is less of cereal or an equivalent 
quantity of both bread and cereal. 

<B> Lunch or supper—% cup of milk: 
1& ounces (edible portion as served) of 
lean meat or an equivalent quantity of an 
alternate; Vi cup of vegetables or fruits 
or both consisting of two or more kinds; 
Vi slice of bread or equivalent. 

(C> Supplemental food—‘i cup of milk 
or juice or an equivalent quantity of fruit 
or vegetable; Vi slice of bread or equiva¬ 
lent 

<iii> Age 6 up to 12: <A) Breakfast—1 
cup of milk; Vi cup of Juice or fruit; 1 
slice of bread or equivalent or *4 cup 
(volume) or 1 ounce (weight), or which¬ 
ever Is less, of cereal or equivalent quan¬ 
tity of both bread and cereal. 

<B> Lunch or supper—1 cup of milk; 2 
ounces (edible portion as served) of lean 
meat or an equivalent quantity of on 
alternate; % cup of vegetables or fruits 
or both consisting of two or more kinds; 
1 slice of bread or equivalent. 

(C) Supplemental food—1 cup of milk 
or juice or equivalent quantity of fruit or 
vegetable: 1 slice of bread or equivalent. 
Younger children of this group (age 6 
U;« to 9) may be served lesser quantities 
of the foods (other than bread and milk) 
In the above types of meals, provided that 
the quantities are based on the lesser 
food needs of such children. 

Uv) Age 12 and over: Adult-sized por¬ 
tions based on the greater food needs of 
older boys and girls. 

(v) Infant meal patterns: (A) 0 up to 
4 months; (1) Breakfast—4-6 fluid 
ounces of Infant formula; 6-1 tablespoon 
of infant cereal. 

(2) Lunch or supper—4-6 fluid ounces 
of infant formula; 0-1 tablespoon of in¬ 
fant cereal; 0-1 tablespoon of strained 
fruit or vegetable or a combination of 
both. 

<3> Supplemental food—2-4 fluid 
ounces of infant formula 

(B) 4 up to 8 months: (1) Breakfast— 
6-8 fluid ounces of infant formula: 1-2 
tablespoons of infant cereal. 

(2) Lunch or supper—6-8 fluid ounces 
of Infant formula: 1-2 tablespoons of in¬ 
fant cereal: 1-2 tablespoons of strained 
fruit or vegetable or a combination of 
both; 0-1 tablespoon of strained meat, 
fish, poultry, or egg yolk. 

(3) Supplemental food—2-4 fluid 
ounces of infant formula or full-strength 
fruit Juice; V* slice of crusty enriched 
or whole-grain bread, or 2 cracker-type 
products suitable for an infant for use 
as a Anger food when appropriate. 

(C) 8 months up to 1 years: ( 1 > Break¬ 
fast—6-8 fluid ounces of Infant formula 
or 4-6 fluid ounces of whole fluid milk 
and 2-3 fluid ounces of full-strength fruit 
Juice: 2-3 tablespoons infant cereal. 

(2) Lunch or supper—6-8 fluid ounces 
of inf Ant formula or 4-6 ounces of whole 
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fluid milk and 2-3 fluid ounces of full- 
strength fruit juice; 3-4 tablespoons of 
strained, chopped, or mashed fruit or 
vegetable or infant cereal or combina¬ 
tions of such foods; 1-4 tablespoons of 
strained, chopped, or mashed meat, flsh, 
poultry, or egg yolk. 

(3) Supplemental food—2-4 fluid 
ounces of infant formula or whole fluid 
milk or full-strength fruit juice: Y 4 slice 
of crusty enriched or whole-grain bread, 
or 2 cracker-type products suitable for 
an infant for use as a Anger food when 
appropriate. 

(5) For the purpose of this section, a 
cup means a standard measuring cup. 

(6) To Improve the nutrition of par¬ 
ticipating children additional foods may 
be served with each meal as follows: 

(i) Breakfast: (A) Include as often as 
practical an egg; or a 1-ounce serving 
(edible portion as served) of meat, poul¬ 
try or flsh; or 1 ounce of cheese; or 2 
tablespoons of peanut butter or an equiv¬ 
alent quantity of any combination of 
these foods. 

(B) Additional foods may be served as 
desired. 

<ii> Lunch or nipper: Additional foods 
may be served as desired. 

(ill) Supplemental food: Include as 
often as practical a serving of meat or 
alternate such as peanut butter or cheese 
or other foods needed to satisfy appe¬ 
tites. 

(c) If emergency conditions prevent 
an institution normally having a supply 
of milk from temporarily obtaining de¬ 
livery' thereof, the State agency, or 
FNSRO where applicable, may approve 
the service of breakfasts, lunches or sup¬ 
pers without milk during the emergency 
period. 

(d) The inability of an institution to 
obtain a supply of milk on a continuing 
basis shall not bar it from participation 
in the Program. In such cases, the State 
agency, or FN8RO where applicable, may 
approve service of meals without milk, 
provided that an equivalent amount of 
canned, whole dry or nonfat dry milk is 
used in the preparation of the compo¬ 
nents of all meals. 

(c> In American Samoa. Puerto Rico, 
the Virgin Islands and the Trust Terri¬ 
tory of the Pacific Islands the following 
variations from the meal requirements 
are authorized: A serving of a starchy 
vegetable, such as ufl, tannlers, yams, 
plantains, sweet potatoes, or a serving of 
enriched rice or enriched or whole-grain 
cereal products such as macaroni, dum¬ 
plings. or noodles may be substituted for 
the bread requirements. 

(f) Substitutions may be made in food 
listed in paragraphs (b). (1), (2). and 
(3) of this section if individual par¬ 
ticipating children are unable, because 
of medical or other speeiAl dietary needs, 
to consume such foods. Such substitu¬ 
tions shall be made only when supported 
by a statement from a recognized medical 
authority which Includes recommended 
alternate foods. 

(g) FNS may approve variations in the 
food components of the meals on an ex¬ 
perimental or a continuing basis in any 
institution where there Is evidence that 


such variations are nutritionally sound 
and are necessary to meet ethnic, re¬ 
ligious, economic, or physical needs. 

§226.11 nf rolr» of Trim* 

burse mctiL 

* a) The State agency, or FNSRO where 
applicable, shall, for reimbursement pur¬ 
poses. establish claiming percentages for 
each participating Institution. 

(b) The State agency, or FNSRO where 
applicable, shall require each institution 
to submit, not less frequently than an¬ 
nually, information necessary to deter¬ 
mine the claiming percentages for that 
institution. Such Information shall in¬ 
clude: (1) The number of enrolled chil¬ 
dren from families meeting the 8tate’s 
family-size Income standards for free 
school meals. (2) the number of enrolled 
children from families meeting the 
State’s family-size Income standards for 
reduced price school meals. (3) the num¬ 
ber of enrolled children from families 
with incomes exceeding the States 
family-size income standards for re¬ 
duced price school meals. Based on its 
claiming percentages, the State agency, 
or FNSRO where applicable, shall as¬ 
sign rates of reimbursement for each 
institution for each meal type. Vari¬ 
ations in rates between institutions with¬ 
in a State shall reflect the relative need 
of such institutions for financial assist¬ 
ance In providing meal service to 
children. 

§ 226.12 CUaim for rrimburM'nicnt. 

• a) The State agency, or FNSRO when 
applicable, shall make payments for 
meals served to children at the assigned 
rates, on the basis of the claiming per¬ 
centages established for each institution 
To determine the payment, for any Insti¬ 
tution, the State agency or FNSRO where 
applicable, may either, (1) apply the ap¬ 
plicable claiming percentage or per¬ 
centages to the total number of meals oi 
each type (breakfast, lunch, supplement 
and supper) served and multiply the 
product or products by the assigned rate 
or rates of reimbursement for each such 
meal type, or (2) determine a blended 
per-meal rate of reimbursement to> 
multiplying the assigned rate for each 
need category by the claiming percentaiu 
for that category and multiplying the 
product by the total number of meob 
served, by type: Provided, hotcevcr. That 
the total reimbursement for meals to an 
institution shall not exceed operating 
cost of the Institution’s food service, les^ 
cash Income to the food service. 

(b) Each institution shall report each 
month to the 8tate agency, or FN8RO 
where applicable, the total number of 
meals served to children by meal type 
(breakfast, lunch, supplement, supper ► 

(c) Any institution may elect to claim 
for less than total operating cost of it* 
food service. e.g.. may claim for cost of 
food only. Reimbursement may not. how¬ 
ever. exceed the reimbursement rates as¬ 
signed to the institution by the State 
agency, or FNSRO where applicable. 

<d) In lieu of providing complete 
family-size income information to the 
State agency, or FNSRO where applica¬ 
ble, on enrolled children in the three need 
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categories, an institution may elect to 
claim for oil children under the paid 
category only. Reimbursement may not, 
however, exceed the lesser of the rates 
assigned by the State agency, or FNSRO 
where applicable, for meals in the paid 
category or operating costs of the insti¬ 
tution's food service, less cash income to 
the Program. 

(e) In computing and documenting 
Program costs for the purposes of claim¬ 
ing reimbursement and in lieu of main¬ 
taining complete food service records, 
sponsoring organizations may. for fam¬ 
ily day care programs under their Juris¬ 
diction only, consider the cost of food to 
be 40 cents for a lunch or supper, 20 cents 
lor a breakfast, and 14 cento for a supple¬ 
ment 

<f> To be entitled to reimbursement 
under this part, each Institution shall 
.submit to the Stale agency, or FNSRO 
where applicable, a monthly Claim for 
itetmbursement on a form provided by 
the administering agency. 

(g) Each Claim lor Reimbursement 
shall be filed with the State agency, or 
FNSRO where applicable, by the 10 th of 
the month following the month covered 
by the Claim. The Claim shall include 
data in sufficient detail to justify the 
reimbursement claimed. 

<b> Not more than 10 days of the be¬ 
ginning or ending month of Program op¬ 
erations in a fiscal yesar may be com¬ 
bined on a Claim for Reimbursement 
w ith the operations of the month imme¬ 
diately following the beginning month, or 
preceding the ending month. Claims for 
Reimbursement may not combine opera¬ 
tions during the ending month of a fiscal 
year with the beginning month of the 
next fiscal year. 

til In submitting a Claim for Reim¬ 
bursement, each institution shall certify 
that the Claim Is true and correct, that 
records are available to support the 
Claim, and that payment has not been 
received. Reporting shall be In accord¬ 
ance with the system of accounting es¬ 
tablished by the State agency, or FN8RO 
where applicable. 

5 226,13 Effective dale for reimburse¬ 
ment payment*. 

(a) Reimbursement payments shall be 
made only to Institutions operating under 
an agreement with the State agency, or 
FNSRO where applicable, and shall be 
made only after execution of the agree¬ 
ment. Payments shall be made only for 
types of meals specified In the agreement 
and meeting the requirements of 1 226.10. 
Payments may include reimbursement in 
connection with meals served In accord¬ 
ance with provisions of the program in 
the calendar month preceding the calen¬ 
dar month in which the agreement is 
executed, Including the last month of 
wie preceding fiscal year if carryover 
funds are available for such reimburse¬ 
ment. 

<b) A State agency mAy make full or 
partial reimbursement on a Claim for 
Reimbursement without prior adminis¬ 
trative determination of the correctness 
o' the Claim but shall make any adjust¬ 
ments In such payment as are necessary 
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following tile administrative approval of 
such Claim. 

<c> An agreement with an Institution 
for the current fiscal year may be can¬ 
celled and the institution disqualified 
from future participation in the Program 
If all Claims for Reimbursement and the 
information required under f 226.11 for 
the prior fiscal year have not been sub¬ 
mitted within 90 days after the end of 
the prior fiscal year. 

<d) An institution that is moving to¬ 
ward compliance with the requirements 
for tax-exempt status under section 501 
(c> (3) of the Internal Revenue Code of 
1954 (to., has filed a letter or application 
with IRS) may receive reimbursement 
payments for meals served under this 
part for 12 months from the date of ap¬ 
proval of its application for participation 
In the Program. If an institution has not 
secured IRS certification within 12 
months, its participation In the Program 
will be terminated and the Institution win 
not be permitted to reapply until such 
time as it receives IRS certification. 

8 226.11 Free ami redurrd price rural*. 

(a) The State agency, or FNSRO 
where applicable, shall require each In¬ 
stitution to develop, at the time the In¬ 
stitution applies for Program participa¬ 
tion. a written policy statement concern¬ 
ing free and reduced price meals 
to be used uniformly in all food 
service centers under lto Jurisdiction as 
required in this section. Institutions shall 
not be approved for participation nor 
agreements renewed unless the free and 
reduced price policy statement has been 
approved. Pending approval of a revision 
of a policy statement, the existing policy 
shall remain In effect. 

(b) An institution which serves meals 
at no separate charge to attending chil¬ 
dren shall develop a policy statement 
which consists of an assurance to the 
State agency, or FNSRO where applica¬ 
ble, that all children are served the same 
meals at no separate charge, regardless 
of race, color, or national origin, and that 
there is no discrimination In the course of 
the food service. 

(c> An institution which charges sepa¬ 
rately for meals shall develop a policy 
statement for determining eligibility for 
free and reduced price meals which shall 
include the following: 

(1) The specific criteria to be used in 
determining eligibility for free and re¬ 
duced price meals. The Institution's 
standards of eligibility shall be In con¬ 
formity with the family-size Income 
standards prescribed by the State agency, 
or FNSRO where applicable, for deter¬ 
mining eligibility for free and reduced 
price meals under the National School 
Lunch Program or School Breakfast 
Program. 

<2) A description of the method or 
methods to be used In accepting appli¬ 
cations from families for free and re¬ 
duced price meals. 

(3) A description of the method or 
methods to be used to collect payments 
from those children paying the full price 
of the meal or a reduced price which will 
protect the anonymity of the children 
receiving a free or reduced price meal. 
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(4) An assurance that the institution 
will establish a hearing procedure which 
provides: <i) A simple, publicly an¬ 
nounced method for a family to make an 
oral or written request for a hearing; 
(11) an opportunity for the family to be 
assisted or represented by an attorney or 
other person In presenting its appeal; 
(ill) an opportunity to examine, prior to 
and during the hearing, the documents 
and records presented to support the de¬ 
cision under appeal; (lv) that the hear¬ 
ing shall be held with reasonable prompt¬ 
ness and convenience to the family and 
that adequate notice shall be given to 
the family as to the time and place of 
the hearing; (v) an opportunity for the 
family to present oral or documentary 
evidence and agreements supporting lto 
position without undue interference: 
(vl) an opportunity for the family to 
question or refute any testimony or other 
evidence and to confront and cross- 
examine any adverse witnesses: (vil) 
that the hearing shall be conducted and 
the decision made by a hearing official 
who did not participate In making the 
decision under appeal, (vlil) that the 
decision of the hearing official shall be 
based on the oral and documentary evi¬ 
dence presented at the hearing and made 
a part of that hearing record; (lx) that 
the family and any designated represent¬ 
atives shall be notified In writing of the 
decision of the hearing official; (x) that 
a written record shall be prepared with 
respect to each hearing, which shall In¬ 
clude the decision under appeal, any 
documentary evidence and a summary' of 
any oral testimony presented at the 
hearing, the decision of the hearing of¬ 
ficial. Including the reasons therefor, and 
a copy of the notification to the family 
of the decision of the hearing official; 
and <xi> that such written record of each 
hearing shall be preserved for a period 
of three years and shall be available for 
examination by the family or Its repre¬ 
sentatives at any reasonable time and 
place during such period. 

(5) An assurance that there will be no 
identification of free and reduced price 
meal recipients and no discrimination 
against any child on the basis of race, 
color, or national origin. 

<d) The hearing procedure prescribed 
under paragraph (c)(4) of this section 
shall be followed when an Institution 
challenges the continued eligibility of 
any child for a free or reduced price 
meal. During the pendency of the chal¬ 
lenge, the child shall continue to receive 
the free or reduced price meal to which 
he is entitled under the eligibility stand¬ 
ards announced by the Institution based 
upon the information supplied in the ap¬ 
plication made by the family. 

(e) Each Institution shall make avail¬ 
able on an annual basis to the informa¬ 
tion media serving the area from which 
the institution draws its attendance a 
public release announcing the avail¬ 
ability of free and reduced price meals 
to children meeting the approved eligi¬ 
bility criteria. The public announcement 
must also state that meals are available 
to all children in attendance without re¬ 
gard to race, color, or national origin. 
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§ 226.15 Additional requirement* for 
pponaorinic organization*. 

The following requirements arc In ad¬ 
dition to those applicable to institutions 
generally: 

(a) Sponsoring organizations shall 
maintain all administrative and financial 
responsibility for food service in each 
participating day care center and family 
day care program under their Jurisdic¬ 
tion. Sponsoring organizations shall also 
ensure that such centers and programs 
operate In conformance with all applica¬ 
ble provisions of this part. 

(b) Sponsoring organizations shall 
ensure that (1> all day care centers and 
family day care programs under their 
Jurisdiction meet the licensing require¬ 
ments contained in $ 226.9, and (2) child 
care centers meet the nonprofit require¬ 
ments of f 226.9. The nonprofit status of 
family day care programs may be based 
on the tax-exempt status of the sponsor¬ 
ing organizations. 

<c) Each sponsoring organization shall 
maintain the following food service rec¬ 
ords for each day care center and family 
day care program under Us Jurisdiction: 

tl) Copies of applications submitted 
by the sponsoring organization to the 
Stat? agency, or FN8RO where appli¬ 
cable. 

(2) Information used to determine 
licensing status. 

(3) Copies of information on the num¬ 
ber of enrolled children in each of the 
three need categories, including affidavits 
from families of participating children 
or Information from other sources used 
by the child care centers or family day 
care programs in making determinations 
of need category. 

<4) Information on the number of 
children served each type of meal 
(breakfast, lunch, supplements, supper) 
daily. 

(5) Copies of invoices, receipts, or 
other records on total operating costs, 
including food and labor, and. If ap¬ 
plicable. any administrative costs. 

(6) Information on cash income to 
each family day care program and day 
care center for food service purposes, in¬ 
cluding children’s payments for meals, 
food service fees, or funds from other 
sources which are Identified for the food 
service. 

(7) Federal reimbursement paid. 

<d) Sponsoring organizations shall 
maintain on file for child care centers 
copies of Internal Revenue Service tax- 
exempt certification or any indication 
of participation in another federally- 
funded program which requires non¬ 
profit status. Sponsoring organizations 
shall also maintain on file a copy of the 
management plan approved by the State 
agency, or FNSRO where applicable, and 
its free and reduced price policy state¬ 
ment. 

(e> Sponsoring organizations shall 
establish a procedure to collect from 
child care centers and family day care 
programs information on (1) daily num¬ 
ber of children served different meal 
types and (2) total food service operating 
costs, including food and labor, and. if 
applicable, any administrative costs. 
Total information for all institutions 
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under the sponsoring organization’s 
Jurisdiction shall be submitted to the 
8tate agency, or FNSRO where appli¬ 
cable. in accordance with § 226.12. 

(f) After receipt of reimbursement 
from the State agency or FNSRO. the 
sponsoring organization shall make pay¬ 
ments to child care centers and family 
day care programs for meals served to 
children under this part. Payments to 
each center and program should reflect 
the relative percentage of children in 
each of the three need categories, but in 
no case shall payments exceed cost of 
food service as reflected in the records 
on file at the sponsoring organization. 

(g) Sponsoring organizations shall 
provide such supervisory assistance to 
child care centers and family day care 
programs under their Jurisdiction as is 
necessary* to effectively participate in the 
Program. Such assistance shall Include: 
(1) Consultative and technical assistance 
to ensure meals meet the requirements 
of $ 226.10. required records arc being 
maintained and that all other applicable 
Program renuiremants outlined in tills 
part are met. (2) Training of personnel 
resnonsfble for the food service. (3) Pe¬ 
riodic visits to centers and programs to 
monitor compliance. Documentation of 
such visits shall be maintained on file 
by sponsoring organizations. 

§ 226.16 Donation of commodity**. 

fa) ITSDA foods available under sec¬ 
tion 416 of the Agricultural Act of 1949 
(7 U.8.C. 1431) or purchased under sec¬ 
tion 32 of the Act of August 24. 1935 (7 
T7.S C. 1431). section 709 of the Food and 
Agriculture Act of 1965 <7 U.S.C. 1446- 
a-1). or other authority, shall be donated 
bv the Secretary of Agriculture to each 
State. 

<b) For each fiscal year, the average 
value of the commodities donated to each 
State (or, unon the application of a 8tnte 
agency made no later than 60 days prior 
to the beginning of the fiscal year, cash 
in lieu of commodities in such amounts 
as mav be provided in appropriations 
acts) shall be. at a minimum, the quan¬ 
tity obtained bv multiplying the number 
of lunches and suppers served in partici¬ 
pating institutions during that fiscal year 
In* the rate for commodities and cash In 
lieu thereof established for that fiscal 
year In accordance with the provisions 
of section 6(e) of the National School 
Lunch Act. 

(c) Institutions participating In the 
Program shall be provided commodities 
in accordance with their needs as deter¬ 
mined by the State agencies, or FNSRO 
where applicable, for utilization in their 
feeding programs. 

Subpart D—Nonfood Assistance 
Provisions 

§ 226.17 Definition*. 

In addition to the definitions set out in 
9 226.2, the following definitions shall be 
applicable to this subpart: 

(a) “Acquisition coat” means the net 
invoice price of nonexpendable and ex¬ 
pendable personal property acquired by 
purchase. This property may include any 
attachments, accessories, or auxiliary ap¬ 


paratus necessary to make it usable for 
the purpose for which it was acquired. 
Ancillary charges such as taxes, duty, 
protective intromit insurance, freight, or 
Installation may also be included. 

(b) “Especially needy institution” 
means an institution serving a high per¬ 
centage of children from families meet¬ 
ing the State's family-size income stand¬ 
ards for free and reduced price school 
meals under the National School Lunch 
Program (7 CFR Part 210) and the 
School Breakfast Program (7 CFR Part 
220), as determined by the State agency, 
or FNSRO w here applicable. 

(c) “Expendable personal property” 
means ail tangible personal property 
other than nonexpendable personal prop¬ 
erty. 

(d) “Nonexpendable personal prop¬ 
erty” means tangible personal property 
having a useful life of more than one 
year and an acquisition cost of $300 or 
more per unit. The State agency may use 
its own definition would at least include 
all tangible personal property as defined 
herein. 

<e) “Nonfood assistance funds” means 
funds made available by the State 
agency, or FNSRO w r here applicable, to 
institutions to assist in the purchase or 
rental of equipment to enable the insti¬ 
tutions to establish, maintain and ex¬ 
pand food service under the Program. 

(f) “Personal Property” means prop¬ 
erty of any kind except real property. It 
may be tangible—having physical exist¬ 
ence—or intangible—having no physical 
existence such as patents, inventions, and 
copyrights. 

§ 226.18 Apportionment of nonfood a*- 
ftifttance fund* to Slate*. 

(a) For each fiscal year, the Secretary 
shall make nonfood assistance payment- 
to each State agency, or FNSRO where 
applicable, from any Federal funds made 
available for purchase and rental o i 
equipment to be used in the Program 
Such payments shall be apportioned 
among the States on the basis of the 
number of children below age 6 who are 
members of households which have an 
annual Income not above 125 per centum 
of the applicable family-size income level 
set forth in the income poverty guideline^ 
prescribed by the Secretary under section 
9 of the Act. 

(b) If any State cannot utilize all the 
funds apportioned to It under this sec¬ 
tion. or if additional funds are made 
available for apportionment among the 
States, further apportionment shall be 
made among the remaining States in the 
same manner as the initial apportion¬ 
ment: Provided , however. That the De¬ 
partment may determine the minimum 
amount of such funds it is practicable to 
so apportion. 

§ 226.19 Payment of nonfood a**i»tan«<* 
fund* lo Stair*. 

Nonfood assistance funds to be paid 
to any State shall be made available by 
means of Letters of Credit issued by FNS 
In favor of the State agency. The State 
agency shall: (a) Obtain funds needed 
for reimbursement to Institutions 
through presentation by designated 8tat< 
officials of a Payment Voucher on Letter 
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of Credit t Treasury Form GFO 7578> in 
accordance with procedures prescribed 
by FNS and approved by the U.S. Treas¬ 
ury Deportment; (b> draw only such 
funds as arc needed to pay claims cer¬ 
tified for payment; and <c) use such 
funds without delay for the purpose for 
which withdrawn. Notwithstanding the 
foregoing provisions, if funds are made 
available by Congress for the operation 
of the Program under a continuing resol¬ 
ution, Letters of Credit shall reflect only 
the amount available for the effective pe¬ 
riod of the resolution. 

§ 226.20 Mulching of rouTinm! A**t«tatt«‘e 
fund?*. 

ta> During any fiscal year, nonfood 
xsslstance payments by FNS to each 
State agency and payments made by 
FNSRO to Institutions shall be upon the 
condition that at least one-fourth of the 
costs of the equipment acquired shall be 
borne from sources within the 8tate: 
Provided, however. That funds used to 
assist institutions which are determined 
by the State agency, or FNSRO where ap¬ 
plicable, to be especially needy need not 
be so matched. Payments made by FNS 
to State agencies may be matched either 
by the recipient Institution or from other 
State or local sources and payments by 
FNSRO to Institutions may be matched 
either by the recipient institution or from 
other funds available to the institution 
within the State. 

(b) Funds from sources within the 
State shall Include any source of State or 
local funds other than Federal grants 
and children’s payments obtained by In¬ 
stitutions through any of Its nonprofit 
food services. 

§ 226.21 of nonfood <i«*t»lcinrc 

fund*. 

Federal funds made available under 
the Program for nonfood assistance shall 
be used to reimburse Institutions in con¬ 
nection with the cost of purchase or 
rental of equipment to establish, main¬ 
tain, or expand nonprofit food service for 
children in Institutions in accordance 
with the provisions of this part. 

§ 226.22 iJigiliilitr require menu for 
non food «t***»tunre. 

<a) Institutions which are participat¬ 
ing in or have filed an application under 
this part to participate In the Program 
and which are in need of financial assist¬ 
ance to acquire eoul'Tnent to establish, 
maintain, or expand food service under 
the Program may make written applica¬ 
tion for such assistance to the State 
agency, or FNSRO where applicable. Ap¬ 
plications shall Include information in 
sufficient detail to ensure that the insti¬ 
tution is eligible for nonfood assistance, 
and to ascertain the amount of financial 
assistance required. 

<b> An institution shall be approved 
for nonfood assistance on the basis of; 
<1> The relative need of the institution 
for assistance in acquiring equipment to 
operate an adequate food service, deter¬ 
mined on the basis of the information 
supplied for that institution and for 
other institutions In the applications 
submitted; and (2) the amount of funds 
available to the 8tate agency, or FNSRO 
where applicable. 
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<c) Institutions approved for nonfood 
assistance shall enter Into written agree¬ 
ments with the State agency or. in those 
States in which FNSRO administers the 
Program, institutions shall enter into 
agreements with the Department Such 
agreements shall provide that the in¬ 
stitutions shall: 

(1) Participate in the food assistance 
aspect of the Program. 

(2) Maintain full and accurate records 
to account tor the cost of the equipment 
and receipt and use of all nonfood assist¬ 
ance funds, and retain such record for 
a period of three years after the end of 
the fiscal year to which they pertain. 

(3) Bear such portion of the purchase 
price as is agreed upon. 

<4> Use equipment (purchased or 
rented) acquired in whole or in part w’ith 
Federal funds principally in connection 
with the institution’s nonprofit feeding 
service. 

(5) Comply with the provisions of 
( 226.25, Procurement standards, and 
$ 226.26, Property management require¬ 
ments. of this part where personal prop¬ 
erty is acquired with nonfood assistance 
funds. 

§ 226.2.1 Nonfood ***l*tanrc rrliuLmx 1 * 
inetii pnpvifnli*. 

Nonfood assistance reimbursement 
payments shall be made only In an 
amount, averaged on a Statewide basis, 
not to exceed three-fourths of the total 
purchase or rental cost, including deliv¬ 
ery and installation charges, of the equip¬ 
ment described on the application ap¬ 
proved by the State agency, or FNSRO 
where applicable. 

§ 226.21 Nonfood n%fti»tiutce reimburse- 
nirnt procedure. 

(a) Each State agency, or FNSRO 
where applicable, shall require each ap¬ 
proved institution to submit a Reim¬ 
bursement Voucher for equipment ac¬ 
quired. The Reimbursement Voucher 
shall Include the foliowring Items: 

(1) The name and address of the in¬ 
stitution; 

(2) The month and year the equip¬ 
ment w as purchased or rented; 

<3) The stylo, model number, serial 
number, other identification number, 
quantity, and purchase or rental cost of 
each item of equipment, exclusive of de¬ 
livery and installation cost: and 

(4) The delivery and Installation costs 
for the equipment. 

(b> Each Reimbursement Voucher 
shall be accompanied by a copy of the 
bill. Invoice, or other evidence of pur¬ 
chase or rental and shall be made part 
of the Institution’s case file maintained 
by the State agency, or FNSRO where 
applicable, for a period of three years 
after the end of the fiscal year to w r hlch 
it pertains. 

(c> In submitting a Reimbursement 
Voucher for equipment, each Institution 
shall certify that the voucher is true and 
correct, that the equipment has been in¬ 
stalled and is operating in the capacity 
Tor which it was acquired, that records 
arc available to support the voucher, and 
that the payment has not been received. 

(d> Any Reimbursement Voucher filed 
later than 90 days after the end of the 
proposals shall be based upon a clear 
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fiscal year in which the obligation was 
Incurred shall be disallowed except 
where the voucher is filed late because of 
circumstances determined by the De¬ 
partment to be beyond the control of the 
institution. 

§ 226.23 Procurement Munriard*. 

(a) This section provides standards 
for use by institutions in establishing 
procedures for the procurement of equip¬ 
ment with nonfood assistance funds for 
use in the Program. These standards are 
furnished to ensure that the equipment 
is obtained in an effective manner and 
in compliance with the provisions of ap¬ 
plicable Federal law end Executive Or¬ 
ders. Institutions may use their own 
procurement regulations which reflect 
applicable State and local laws, rules, 
and regulations, provided that procure¬ 
ment adheres to the standards set forth 
In this section. 

ib> The standards contained in tills 
section do not relieve the institution of 
the responsibilities arising under its con¬ 
tracts. The Institution is the responsi¬ 
ble authority regarding the settlement 
and satisfaction of all contractual and 
administrative issues arising out of pro¬ 
curements entered into under the Pro¬ 
gram. This includes, but is not limited 
to: Disputes, claims, protests of award, 
source evaluation, or other matters of a 
contractual nature. Matters concerning 
violation of law are to be referred to the 
State or Federal authority that has 
proper Jurisdiction. 

<c) The institution shall maintain a 
code or standard of conduct which shall 
govern the performance of its officers, 
employees, or agents in contracting with 
and expending Program funds. The in¬ 
stitution’s officers, employees, or agents 
shall neither solicit nor accept gratuities, 
favors, or anything of monetary value 
from contractors or potential contrac¬ 
tors. To the extent permissible under 
State law, rules or regulations, such 
standards shall provide for appropriate 
penalties, sanctions, or other disciplinary 
actions to be applied for violations of 
such standards either by the institution’s 
officers, employees, or agents or by con¬ 
tractors or their agents. 

(d> All procurement transactions of 
the institution, regardless of whether 
negotiated or advertised and without re¬ 
gard to dollar value, shall be conducted 
in a manner so as to provide maximum 
open and free competition. The Institu¬ 
tion should be alert to organizational 
conflicts of Interest or noncompetitive 
practices among contractors which may 
restrict or eliminate competition or 
otherwise restrain trade. 

(c> The institution shall establish pro¬ 
curement procedures which comply with 
the provisions of this section. 

(f) Proposed procurement actions 
shall be reviewed by appropriate officials 
of the institution to avoid purchasing 
unnecessary or duplicative Items. Where 
appropriate, an analysis shall be made 
of lease and purchase alternatives to 
determine which would be the most eco¬ 
nomical, practical procurement. 

<g> Invitations for bids or requests for 
and accurate description of the technical 


FEDERAL RECISlfD. VOL 40. NO. 251—WEDNESOAY, DECEMBER 31. 1975 










60066 

requirements for the material, product, 
or service to be procured. 8uch descrip¬ 
tion shall not. In competitive procure¬ 
ments. contain features which unduly 
restrict competition. "Brand name or 
equal" description may be used as a 
means to define the performance or other 
salient requirements of a procurement 
and. when so used, the specific features 
of the named brand which must be met 
by offerers should be clearly specified. 

<h> Positive efforts shall be made by 
the institution to utilize small business 
and minority-owned business sources of 
supplies and services. 8uch efforts should 
allow these sources the maximum feasi¬ 
ble opportunity to compete for procure¬ 
ments to be made with Program funds. 

<i) The type of procuring instruments 
used (e g., fixed-price contracts, cost re¬ 
imbursable contracts, purchase orders, 
incentive contracts, etc.), shall be ap¬ 
propriate for the particular procurement 
and for promoting the best interest of 
the Program. The "cost-plus-a-percent- 
age-of-cost" method of contracting shall 
not be used, 

<J) Formal advertising, with adequate 
purchase descriptions, sealed bids, and 
public openings shall be the required 
method of procurement unless negotiat¬ 
ing pursuant to subparagraph 4 of this 
paragraph is necessary to accomplish 
sound procurement However, procure¬ 
ments of $10,000 or less need not be so 
advertised unless otherwise required by 
State law or regulations. When formal 
advertising is employed: 

<1) The awards shall be made to the 
responsible bidder whose bid is respon¬ 
sive to the invitation and is most ad¬ 
vantageous to the institution, price and 
other factors considered. Factors such as 
discounts, transportation costs, and taxes 
may be considered in determining the 
lowest bid. 

(2) Invitations for bids shall clearly 
set forth all requirements which the 
bidder must fulfill in order for his bid 
to be evaluated by the institutions. 

(3) Any or all bids may be rejected 
when it is in the institution’s interest 
to do so, and such rejections are in ac¬ 
cordance with applicable State and local 
laws, rules, and regulations. 

(4) Procurements may be negotiated 
by the Institution If it is not practicable 
or feasible to use formal advertising. 
Notwithstanding the existence of cir¬ 
cumstances Justifying negotiations, com¬ 
petition shall be obtained to the max¬ 
imum extent practicable Generally, 
procurements may be negotiated If one or 
more of the following conditions prevail: 

(I) The public exigency will not per¬ 
mit the delay incident to advertising: 

(II) The material or service to be 
procured Is available from only one per¬ 
son or firm: all contemplated sole source 
procurements where the aggregate ex¬ 
penditure Is expected to exceed $5,000 
shall be referred to the State agency, or 
FNSRO where applicable, for prior 
approval: 

Oil) The aggregate amount Involved 
docs not exceed $10,000; 

<iv) No acceptable bids have been re¬ 
ceived after formal advertising: 
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<v) Negotiation is otherwise author¬ 
ized by law, rules, or regulations. 

Ot) Contracts shall be made by in¬ 
stitutions only with responsible contrac¬ 
tors who possess the potential ability to 
perform successfully under the terms and 
conditions of a proposed procurement. 
Consideration shall be given to such mat¬ 
ters as contractor Integrity, record of 
post performance, financial and techni¬ 
cal resources, and accessibility of other 
necessary resources. 

(1) The procurement records or files 
of institutions for negotiated purchases 
In amounts In excess of $10,000 shall pro¬ 
vide at least the following pertinent 
Information: 

(1) Justification for the use of nego¬ 
tiation in lieu of advertising, 

(2) Contractor selection, 

(3> Basis for the cost or price negoti¬ 
ated. 

<m> A system for contract adminis¬ 
tration shall be maintained by the insti¬ 
tution to assure contractor compliance 
with terms, conditions, and specifications 
of the contract or order, and to assure 
adequate and timely follow-up of all 
purchases. 

(n> The institution shall Include pro¬ 
visions to define a sound and complete 
agreement In all contracts which it 
awards when any part of the contract 
cost? are to be borne by Program funds. 

(o> In awarding contracts the institu¬ 
tion must comply with the following 
requirements: 

(1) The institution's contracts shall 
contain contractual provisions or condi¬ 
tions which will allow for administrative, 
contractual, or legal remedies in In¬ 
stances where contractors violate or 
breach contract terms, and provide for 
such sanctions and penalties as may be 
appropriate. 

(2) Ail contracts awarded by institu¬ 
tions in excess of $10,000 shall contain 
suitable provisions for termination by 
the Institution, including the manner by 
which It will be effected and the basis 
for settlement. In addition, such con¬ 
tracts shall set forth the conditions under 
which the contract may be terminated 
for default as well as conditions where 
the contract may be terminated because 
of circumstances beyond the control of 
the contractors. 

(3) Where applicable, all contracts 
awarded by Institutions In excess of $10,- 
000 which involve the employment of 
mechanics or laborers shall include a 
provision for compliance with section 103 
of the Contract Work Hours and Safety 
Standards Act (40 U.S.C. 327-330) as 
supplemented by Department of Labor 
regulations <29 CFR Part 5). Under sec¬ 
tion 103 of the Contract Work Hours and 
Safety Standards Act, each contractor 
shall be required to compute the wages 
of every mechanic and laborer on the 
basts of a standard work dav of 8 hours 
and a standard work week. Work in ex¬ 
cess of the standard work day or work 
week Is permissible provided that the 
worker Is compensated at a rate of pay 
for all hours worked In excess of 8 hours 
in any calendar day or 40 hours in 
the work week. These requirements do 
not apply to the purchase of supplies or 


materials or articles ordinarily available 
on the open market or contracts for 
transportation. 

§ 226.26 Properly management require¬ 
ments. 

(a) This section prescribes policies 
and procedures governing title, use, and 
disposition of personal property obtained 
by an Institution by purchase, whose cost 
was borne In whole or in part with non¬ 
food assistance funds. Institutions may 
follow their own property management 
policies and procedures provided they 
observe the requirements of this section. 

(b) The following requirements shall 
be observed in the acquisition, use and 
disposition of nonexpendable personal 
property: 

(1) When nonexpendable personal 
property is acquired by an institution in 
whole or in part with nonfood assistance 
funds, title shall be vested in the insti¬ 
tution. 

(2) The institution shall retain such 
property in the Program as long as there 
U a need for such property to accomplish 
the purpose of the Program whether or 
not the institution's food service con¬ 
tinues to be supported by Federal fund? 

(3) When there is no longer a need for 
such property to accomplish the purpose 
of the Program, the institution shall use 
the property in connection with other 
Federal programs It administers. Prior¬ 
ity shall be given to Federal programs 
administered by the Department over 
the programs administered by other 
Federal agencies. When the institution 
no longer has need for such property in 
any of its federally assisted programs, 
the property may be used for the Insti¬ 
tution’s own official activities. In such 
situations, the institution may use the 
property without reimbursement to the 
State agency, or FN8RO where applica¬ 
ble. or sell the property and retain the 
proceeds if the propertv had an acquisi¬ 
tion cost of less than $300 per unit and 
has been used 4 years or more. In the case 
of other property, the Institution may 
retain the property for its own use. pro¬ 
vided that a fair compensation is made 
to the State agency, or FNSRO where 
applicable, for the Federal share of the 
property. The amount of compensation 
shnll be computed by applying the per¬ 
centage of Federal participation in the 
cost of the property to the current fair 
market value of the property. If the in¬ 
stitution has no need for the property, 
disposition shall be made as follows: 

(!) Except for property having an ac¬ 
quisition cost of less than $500 per unit 
which has been used for four years or 
more, the institution shall sell property 
having an acquisition of $1,000 or less 
per unit and reimburse the State agency, 
or FNSRO where applicable, in accord¬ 
ance* with paragraph (b> (3) (il) of till? 
section. 

tii» If the property had an acquisition 
cost of over $1,000 per unit, the institu¬ 
tion shall request disposition Instructions 
from the State agency, or FNSRO where 
applicable. If the 8tate agency, or FNSRO 
where applicable, has no need for the 
property, the availability of the property 
shall be reported to the General Services 
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Administration (OSA) by the Depart¬ 
ment to determine whether a require¬ 
ment for the property exists in other 
Federal programs. The State agency, or 
FNSRO where applicable, will Issue in¬ 
fractions to the institution within !20 
days following the receipt of the request 
If the institution is instructed to ship 
tiie property elsewhere, the institution 
will be reimbursed by the Department, 
or State agency where applicable, with 
an amount which is computed by apply¬ 
ing the percentage of the institution's 
participation in the cost of the property 
to the current fair market value of the 
property, plus any shipping or interim 
storage costs incurred. If the institution 
fc instructed to otherwise dispose of the 
property, the institution will be reim¬ 
bursed by the State agency, or FNSRO 
where applicable, for the costs incurred 
in the disposition. If disposition instruc¬ 
tions are not issued within 120 days after 
reporting, the Institution shall sell the 
property and reimburse the Department 
in an amount which is computed by ap¬ 
plying the percentage of Federal partici¬ 
pation in the cost of the property to the 
sales proceeds. Further, the institution 
may be permitted to retain $100 or 10 
percent of the proceeds, whichever is 
► reater, for the institution's selling and 
handling expenses. 

(ill) When the State agency, or FNSRO 
where applicable, determines that non¬ 
expendable personal property with an 
inquisition cast of $1,000 or more 
financed solely with nonfood assistance 
funds is unique or difficult or costly to 
replace, the State agency, or FNSRO 
where applicable, may reserve the right 
to require the Institution to transfer title 
to the property to the State agency, or 
FNSRO where applicable, or to a third 
party subject to the following provisions: 

(A) The right to require the transfer 
of title may be reserved only by means of 
an express special condition in the grant 
or contract, or, if approval for the ac¬ 
quisition of the property is given after 
the grant is awarded, by means of a 
written stipulation at the time the ap¬ 
proval is given. 

<B> The property shall be appropri¬ 
ately identified In the award document 
or otherwise made known to the insti¬ 
tution. 

(C) The State agency, or FNSRO 
where applicable, will not exercise this 
right until the institution no longer needs 
the property in the Program. That need 
will be deemed to end on the date of com¬ 
pletion or termination of the grant of 
contract unless the institution continues 
to conduct a food service after that date 
and demonstrates to the 8tate agency, 
or KNSRO where applicable, a continued 
need for the property in its food service. 

<D) The Stite agency, or FNSRO 
where applicable, will issue disposition 
instructions within 120 days after the 
completion of the need for the property 
under the Program. If instructions are 
not L^sued within such 120-day period, 
the Department's or State agency's right 
muUI lapse, and the institution shall ap¬ 
ply the applicable standards contained 
in tiie paragraphs (b)(2) and <bM3> of 
this section. 


<E> The Institution shall be entitled to 
reimbursement for any shipping and in¬ 
terim storage costs it incurs pursuant to 
the State agency's or FNSRO's disposi¬ 
tion Instructions. 

(4) The institution property manage¬ 
ment standards for nonexpendable per¬ 
sonal property shall also include the 
following procedural requirements: 

(i) Property records shall be main¬ 
tained accurately and provide for: (A) A 
description of the property; <B> manu¬ 
facturer's serial number or other identi¬ 
fication number; (C) acquisition date 
and cost; (D) source of the property; 
<E> percentage of nonfood assistance 
funds used in the purchase of the prop¬ 
erty; <F) location, use. and condition of 
the property; and (G) ultimate disposi¬ 
tion data including sales price or the 
method used to determine current fair 
market value if the Institution reim¬ 
burses the Department for its share. 

(it) A physical Inventory of property 
shall be taken and the results reconciled 
with the property records at least once 
every two years to verify the existence, 
current jitillzation. and continued need 
for the property. 

till) A control system shall be in effect 
to ensure adequate safeguards to pre¬ 
vent loss, damage, or the theft of the 
property. Any loss, damage, or theft of 
nonexpendable property shall be investi¬ 
gated and fully documented. The insti¬ 
tution shall be responsible for replacing 
or repairing (with funds of the institu¬ 
tion) property which is lost, damaged, or 
destroyed due to the negligence of the 
institution. 

(iv) Adequate maintenance proce¬ 
dures. recommended by the manufac¬ 
turer shall be Implemented to keep the 
property In good condition. 

(v) Proper sales procedures shall be 
established for unneeded property which 
would provide for competition to the ex¬ 
tent practicable and result in the highest 
possible return. 

(c) The institution may. at its option, 
either retain or sell items of expendable 
personal property when no longer needed 
for any federally sponsored activity (in¬ 
cluding activities sponsored by other 
Federal agencies). Compensation to the 
Department is required if the aggregate 
fair market value of all of those items of 
expendable personal property acquired 
with nonfood assistance funds exceeds 
$500 when no longer needed for any fed¬ 
erally sponsored activity. The amount of 
compensation shall be computed by ap¬ 
plying the percentage of Federal partici¬ 
pation in the cost of the original prop¬ 
erty to the current fair market value of 
items retained and to the soles of items 
sold. 

Subpart E—Miscellaneous 
§ 226.27 Manner turn! evaluation and 

audits. 

1 a > In accordance with the plan sub¬ 
mitted under f 210.4a of the National 
Scho ol Lunch Program regulations (7 
CFR Part 210) or 5 226.7, the State 
agency shall provide for audits at the 
State and institution levels of the funds 
and operations of the Program. Such 
audits shall be made with reasonable 


frequency, but beginning In fiscal year 
1978 once every two years. The audits 
shall determine tiie fiscal integrity of 
financial transactions and reports, and 
compliance with applicable laws and reg¬ 
ulations and with the administrative re¬ 
quirements set forth in Attachment H of 
Federal Management Circular 74-7 (34 
CFR Part 256). Audits may be made by 
State agency internal auditors, by State 
auditors general, by State controllers, or 
by other comparable State audit groups, 
or by Certified Public Accountants or 
State licensed public accountants. 

(b) While OA shall rely to the fullest 
extent feasible upon 8tale sponsored 
audits, it shall, whenever considered nec¬ 
essary: (1) Make audits on a statewide 
basis. (2) perform on-site test audits, 
and (3) review audit reports and related 
working papers of audits performed by or 
for State agencies. 

(c) State agencies shall provide FNS 
and OA with full opportunity to con¬ 
duct management evaluations (including 
visits to institutions). Each State agency 
shall make available Its records, includ¬ 
ing records of the receipt and expendi¬ 
ture of funds, upon reasonable request 
by FNS or OA. 

cd> Use of audit guides available from 
OA is encouraged. When these guides 
are utilized. OA will coordinate Its audits 
with State sponsored audits to form a 
network of intergovernmental audit 
systems. 

(e) In making management evalua¬ 
tions or audits for any fiscal year the 
State agency, or OA. may disregard any 
overpayment which does not exceed $35 
or, in the case of State agency admin¬ 
istered programs, does not exceed the 
amount established under State law. 
regulations or procedure as a minimum 
amount for which claims will be mado 
for State losses generally. No overpay¬ 
ment shall be disregarded, however, 
where there are unpaid claims of the 
same fiscal year from which the over¬ 
payment can bo deducted, or where there 
is substantial evidence of violation of 
criminal law or civil fraud statutes. 

§ 226.28 Food icr management com¬ 
panies, 

<a) Any institution may contract with 
a food service management company 
(including any commercial food service 
enterprise) for the preparation or de¬ 
livery of unitized meals or for the de¬ 
livery of individual meal components at 
Institutions. Any institution may employ 
a food service management company to 
operate its entire food service. An institu¬ 
tion that employs a food service man¬ 
agement company shall remain respon¬ 
sible for seeing that the food sendee is 
in conformity with its agreement with 
the State agency, or FNSRO where ap¬ 
plicable. Any institution operating a food 
service serving 500 or more children 
daily and contracting with a food serv¬ 
ice management company shall use a 
competitive bid procedure in the selec¬ 
tion of any such company. 

Any public institution shall follow ap¬ 
plicable State or local laws governing bid 
procedure. In the absence of any State 
or local laws, any public or private in- 
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6titution shall, at a minimum adhere to 
the following requirements: 

(1) The procurement shall be publicly 
announced at least 14 days prior to the 
opening of the bid: 

(2) The bid shall be publicly opened; 

(3) The bid shall not specify a mini¬ 
mum price; 

<4) The institution shall make known 
to the State agency, or FN8RO where 
applicable, the reason for selecting the 
food service management company 
chosen. 

<b> The institution and the food serv¬ 
ice management company shall enter 
into a written contract which shall ex¬ 
pressly provide that: 

< 1 > The food service management com¬ 
pany shall maintain such records (sup¬ 
ported by invoices, receipts, or other 
evidence) as the institution will need to 
meet its responsibilities under this part, 
and shall report thereon to the institu¬ 
tion promptly at the end of each month; 

(2) The food service management com¬ 
pany shall have local health certification; 

(3) Any federally donated commodities 
received by the institution and made 
available to the food service management 
company shall ensure only to the benefit 
of the institution's feeding operation, 
and shall be utilized therein; 

<4J The books and records of the food 
service management company pertaining 
to the institution's feeding program shall 
be available, for a period of three years 
from the date of submission of the final 
Financial Status Report for inspection 
and audit by representatives of the State 
agency, or the Department, and the U-S 
General Accounting Office at any reason¬ 
able time and place; 

16) The nutritional requirements of 
l 226.10 shall be met for all meals; 

(6) Health and sanitation require¬ 
ments shall be met at all times; 

(7) Unitized meals or meal components 
shall be delivered in accordance with a 
delivery schedule prescribed in the con¬ 
tract; 

(8) Increases and decreases in the 
number of meal orders may be made by 
the institution daily within a period of 
prior notice mutually agreed upon; 

(9) The food sendee management com¬ 
pany shall be liable for meals that do not 
meet nutritional requirements, ore 
spoiled or unwholesome at time of de¬ 
livery or do not otherwise meet the 
requirements of the contract. 

(10> The food service management 
company's charge to the institution shall 
reflect the fair wholesale market value 
of all federally donated food. 

(11 > Menus shall meet the meal re¬ 
quirements specified in ! 226.10. 

(12) Remedies for nonperformance 
shall be as stipulated. 

(c > The State agency, or FN8RO where 
applicable, may review and approve any 
contract between an institution and a 
food service management company. 

<d* Each 8tate agency, or FN8RO where 
applicable, shall notify all applicant In¬ 
stitutions of the contract requirements 
specified in this section, and such con¬ 


tract requirements, when applicable, 
shall be made part of the agreement 
between the State agency, or FNSRO 
where applicable, and the institution. 

§ 226.20 Grant rlo*cout procedure*. 

(a) Grant closeout procedures for this 
Program shall be In accordance with 
FMC 74-7. 

(b) FNS may terminate a State 
agency's participation in the Program in 
whole, or in part, whenever it is deter¬ 
mined that the State agency has failed 
to comply with the condition 4 ; of the 
Program. FNS shall promptly notify the 
State agency in writing of the termina¬ 
tion and the reasons for the termination, 
together with the effective date. A State 
agency, or FNSRO whore applicable, shall 
terminate an institution’s participation 
in the Program by written notice when¬ 
ever it Is determined by FN8 or the State 
agency that the institution has failed to 
comply with the conditions of the Pro¬ 
gram When a Program has been termi¬ 
nated for cause, any payments made to 
the State agency or any recoveries by 
FNS from the State agency or fin insti¬ 
tution shall be In accordance with the 
legal rights and liabilities of the parties. 

(b) FNS or the 8tate agency may 
terminate the 6tate agency's participa¬ 
tion in the Program in whole, or in part, 
when both parties agree that the con¬ 
tinuation of the Program would not pro¬ 
duce beneficial results commensurate 
with the further expenditure of funds. 
The two parties shall agree upon the 
termination conditions, including the ef¬ 
fective date and, in the case of partial 
termination, the portion to be termi¬ 
nated. The 8tate agency shall not incur 
new obligations for the terminated por¬ 
tion after the effective date, ond shall 
cancel as many outstanding obligations 
as possible. FNS shall allow full credit to 
the State agency for the Federal share 
of the noncancellable obligations, prop¬ 
erly incurred by the State agency prior 
to termination. A State agency, or 
ETCSRO where applicable, may terminate 
an institution’s participation in accord¬ 
ance with these provisions. 

{226.30 Ollier pro* Lions. 

(a) As provided by the Act the value 
of assistance to children under the Pro¬ 
gram shall not be considered to be in¬ 
come or resources for any purposes under 
any Federal or State laws, including, 
but not limited to, laws relating to taxa¬ 
tion, welfare, and public assistance pro¬ 
grams. Expenditure of funds from State 
and local governmental sources for the 
maintenance of food programs for chil¬ 
dren shall not be diminished as a result 
of funds received under the Act. 

(b> Any or all oT the provisions of this 
part may be withdrawn or amended at 
any time by the Department: Provided , 
hoioever. That no change in the require¬ 
ments for meals which increases the food 
costs shall become effective less than 60 
days after publication of notice thereof. 

<c) Nothing contained in this part 
shall prevent a State agency from im¬ 
posing additional requirements for par¬ 


ticipation In the Program which are not 
inconsistent with the provisions of this 
parti 

(d) The provisions of this part super¬ 
sede the provisions of Part 244 of this 
chapter Insofar as those provisions were 
applicable to the Special Food Service 
Program for Children. 

§ 226.31 Program In forma! inn. 

Institutions desiring information con¬ 
cerning the Program should write to the 
appropriate Regional Office of FNS as 
indicated below: 

(a) In the States of Connecticut, 
Maine. Massachusetts, New Hampshire. 
Rhode Island, and Vermont: New Eng¬ 
land Regional Office. FNS, UB. Depart¬ 
ment of Agriculture, 34 Third Avenue. 
Burlington, Massachusetts 01803. 

(b) In the States of Delaware, District 
of Columbia, Maryland. New Jersey, New 
York. Pennsylvania. Puerto Rico. Vir¬ 
ginia, Virgin Islands, and West Virginia: 
Mid-Atlantic Regional Office, FNS, UB 
Department of Agriculture. 729 Alexan¬ 
der Road. Princeton. New Jersey 08540 

(o) In the States of Alabama. Florida. 
Georgia. Kentucky. Mississippi: UB. De¬ 
partment of Agriculture, 1100 Spring 
Street NW„ Atlanta. Georgia 30309. 

id) In the States of Illinois, Indiana. 
Iowa, Kansas, Michigan. Minnesota. 
Missouri. Nebraska. Ohio, and Wisconsin 
Midwest Regional Office, FNS, U S. De¬ 
partment of Agriculture, 536 South ClarL 
Street, Chicago. Illinois 60605. 

(e) In the States of Arkansas. Colo¬ 
rado. Louisiana. Montana. New Mexico. 
North Dakota, Oklahoma. South Dakota. 
Texas. Utah, and Wyoming: West-Cen¬ 
tral Regional Office. FNS, UB. Depart¬ 
ment of Agriculture. 1100 Commerce 
Street. Room 5-D-22. Dallas, Texas 
75202. 

(f) In the States of Alaska. American 
Samoa, Arizona. California, Guam. 
Hawaii. Idaho. Nevada, Oregon. Trust 
Territory of the Pacific Islands, and 
Washington: Western Regional Office 
FNS, U.S. Department of Agriculture. 550 
Kearny 8treeti Room 400. San Fran¬ 
cisco. California 94108. 

§ 226.32 Effective dale of regulation- 

Thc provisions of this part shall be¬ 
come effective January l, 1976. However 
the food assistance payment rates pro¬ 
vided for in 1 226.4 and the commodity 
donation provisions of 1226.16 were 
effective on October 7. 1975. the date of 
enactment of the National School Lunch 
Act and Child Nutrition Act of I960 
Amendments of 1975. 

(Catalog of Federal Domestic Assistance Pro¬ 
gram No. 10.566 National Archives Reference 
Services) 

Note: The reporting and/or recordkeeping 
requirement* contained herein have been 
approved by the Office of Management and 
Budget In accordance with the Federal Re¬ 
port* Act of 1642. 

Richard L. Filtner. 
Assistant Secretary 

December 22. 1975. 

|PR Doc.?6-36232 Filed 12 - 30 - 76 ,8 45 am) 
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CHARTER VII—NATIONAL CREDIT UNION 
ADMINISTRATION 

PART 700—DEFINITIONS 
PART 702—RESERVES 
Risk Assets; Clarification 

Pursuant to the authority conferred 
by section 120, 73 Stat. 635. 12 U.S.C. 
1766. and section 209, 84 Stat. 1014. J2 
U.S.C. 1789. the Administra tor h ereby 
amends Parts 700 and 702 (12 CFR Parts 
700 and 702>. effective immediately. 

The addition to Part 700 is within pre¬ 
viously established policy and further 
clarifies the definition of "risk assets." 
The changes to Part 702 are technical 
In nature. They are needed to clarify 
and bring tills Part into conformity with 
accounting instructions contained in the 
Accounting Manual for Federal Credit 
Unions as well as the remainder of 
Part 702. 

Inasmuch as these amendments are 
primarily housekeeping measures for the 
purpose of making the National Credit 
Union Administration’s Rules and Regu¬ 
lations internally consistent, the Admin¬ 
istrator has determined that notice and 
public procedure as to these amendments 
is impracticable, unnecessary and con¬ 
trary to the public interest os provided 
by 5 U.8.C. 553(b). 

The amendments are as follows 

1. Section 700.KJ) is amended by add¬ 
ing subsection (14) which shall state. 
•’(14) Loans which are purchased from 
liquidating credit unions and guaranteed 
by the National Credit Union Adminis¬ 
tration.” 

2. The last sentence of 8 702.2«a> is 
deleted. 

3. Section 702.2(a) is redesignated as 
I 702.2(a)(1). 

4. A new S 702.2(a)<2> is added and 
shall read as follows: **(2) For purposes 
of this formula: (i) ’gross earnings’ shall 
be defined as the total of the operating 
income accounts. Nonoperating gains and 
losses will not be included: (11) the totals 
of the Regular Reserve and Allowance 
for Loan Losses accounts shall be com¬ 
bined for determining the applicable 
percentage of gross income to be trans¬ 
ferred to Regular Reserve: and (ill) the 
term 'total of outstanding loans and risk 
assets’ shall mean all assets except those 
nonrisk type assets described in f 700 1 
<J)<1>-(14) of this chapter.” 

5. Section 702.2(b) is deleted. 

6. Section 702.2(c) is redesignated as 
*(b). M The first sentence of this section 


is amended by adding the word ‘‘directly’* 
after, **A Federal credit union may 
charge •••,*• and by adding the words, 
’’certain other categories of losses” after. 
' Regular Reserves • • •/* and by delet¬ 
ing the words, "other than those result¬ 
ing from uncolloctable loons to members 
or to other credit unions." 

7. New 8 702.2(b) (2Miv) Is changed 
by deleting "financial and statistical re¬ 
port (Form FCU-109) ” and by adding 
•’Statement of Financial Condition 
'Form FCU 109A).** 

Accordingly, the above sections, as 
amended, are adopted as set forth below, 
effective immediately. 

Herman Nickerson. Jr., 
Administrator 


December 23. 1975. 

iSec. 120. 73 Stat. 635 (12 UB.C. 1766) and 
Sec. 209. 84 Stat. 1014 (12 U.&C. 1789).) 

1. In 8 700.1, paragraph (j)(14) is 
added: 

§700.1 Definition*. 


<J)(14) Loans which are purchased 
from liquidating credit unions and guar¬ 
anteed by the National Credit Union 
Administration. 

• • • • • 

2. Section 702.2 is revised to read as 
follows: 

§ 702.2 I lur rc*crvc. 

(a)(1) Immediately before the pay¬ 
ment of each dividend, the treasurer shall 
determine the gross earnings of the 
credit union. From this amount there 
shall be transferred to a reserve to be 
known as the Regular Reserve, as of the 
end of each dividend period, ii> 10 per 
centum of the gross income until the 
Regular Reserve shall equal 1\ 2 per 
centum of the total of outstanding loans 
and risk assets, then (ii> 5 per centum of 
the gross income until the Regular Re¬ 
serve shall equal 10 per centum of the 
total of outstanding loans and risk as¬ 
sets: Provided, however, that whenever 
the Regular Reserve falls below 10 per 
centum or 7 Vfe per centum of the total of 
outstanding loans and risks assets, as the 
case may be, it shall be replenished by 
regular contributions in such amounts as 
may be needed to maintain the reserve 
goals of 7 Vi per centum or 10 per centum. 

12) For purposes of this formula: 


(1) "Gross earnings" shall be defined as 
the total of the operating income ac¬ 
counts. Nonoperating gains and losses 
will not be included: 

<li> The totals of the Regular Reserve 
and Allowance for Loan Losses accounts 
shall be combined for determining the 
applicable percentage of gross income to 
be transferred to Regular Reserve: and 

(1U) the term "total of outstanding 
loans and risk assets" shall mean all as¬ 
sets except those nonrisk type assets de¬ 
scribed In 8 700.KJ) (D-C14) of this 
chnpter. 

(b)(1) A Federal credit union may 
charge directly to its Regular Reserve 
certain other categories of losses pro¬ 
vided that each such charge has been 
approved in advance by the Adminis¬ 
trator. In determining whether such 
charges shall be approved, the Adminis¬ 
trator will be guided by the nature of the 
loss and the financial condition of the 
Federal credit union concerned as in¬ 
dicated by: The amount of loan delin¬ 
quency and estimated losses on outstand¬ 
ing loans, current and prospective net 
earnings, and similar facts which may 
affect its operations and development. 

(2) Applications for approval to charge 
such losses to the Regular Reserve shall 
be made in writing to the Regional 
Director. The application shall: <i) Be 
authorized by the board of directors of 
the Federal credit union: (U) state the 
amount and nature of the loss: and (ill) 
describe fully the causes of the loss: and 
«iv) be accompanied by a copy of the 
Federal credit union s current State¬ 
ment of Financial Condition (Form FCU 
109A) and a copy of the current sched¬ 
ule of delinquent loans. The Regional 
Director may request such additional in¬ 
formation concerning the financial con¬ 
dition. operating practices, and manage¬ 
ment of the Federal credit union as he 
may deem necessary in a particular case. 

(3) The Regional Director will in- 
ves Ligate each such application and will 
make a recommendation as to whetiier 
it should be approved or disapproved. 
The application and recommendation of 
tiie Regional Director shall be forwarded 
to the Administration in Washington. 
D.C. The Administrator 6hall approve or 
disapprove the application. The Regional 
Director will be informed of the Admin¬ 
istrator’s action on the application and 
will notify promptly the Federal credit 
union concerned. 

(TO Doc 75 35236 Filed 13-60-75:11:41 iwn| 
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proposed rules 


This section of the FEDERAL REGISTER contains notices to the public of the proposed issuance of rules and regulations. The purpose of 
these notices is to give interested persons on opportunity to participate In the rule making prior to the adoption of the final rules. 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
[ 43 CFR Parts 3500, 3520 ] 

I Circular No. 23771 

COAL LEASES 

Diligent Development and Continuous 
Operations 

On page 43229 of the Federal Register 
of December 11, 1974. there were pub¬ 
lished a notice and text of a proposed 
amendment to gg 3500.0-5 and 3522.1-2 
of Title 43. Code of Federal Regulations. 
The purpose of the amendment was to 
provide definitions for terms relating to 
coal leases. Interested persons were 
granted an opportunity from January 10. 
1975. until February 3. 1975, to submit 
comments, suggestions, or objections to 
the proposed amendment. Comments 
have been received and considered, and 
revisions have been made to the proposed 
amendment. Since extensive revisions 
have been made, the new proposed rules 
are now being published for comment. 

Interested persons are invited to sub¬ 
mit their comments In writing to the 
Director. Bureau or Land Management. 
Department of the Interior, Washington. 
D.C. 20240. on or before January 30, 1976. 

The purpose of the proposed amend¬ 
ment is to revise the regulations relating 
to coal leases by defining the terms 
“logical mining unit/' “logical mining 
unit reserves/’ “diligent development/' 
and “continuous operation." and to mod¬ 
ify the regulations relating to the dura¬ 
tion and the adjustment of terms and 
conditions of coal leases. Section 7 of the 
Mineral Leasing Act of 1920. as amended 
(30 U.S.C. 207), authorizes the issuance 
of coal leases for an indeterminate period 
upon condition of diligent development 
and continued operation of the mine. 
When read together, the phrases “dili¬ 
gent development" and “continuous op¬ 
eration" indicate a statutory Intent that 
holders of coal leases should promptly 
reach a reasonable level of production 
and then maintain It. 

Tiie proposed amendment which fol¬ 
lows Is based on the principle that a clear 
standard for judging whether develop¬ 
ment has been diligent and whether op¬ 
eration Is continuous requires definition 
of a rate of production from the mine 
which Is appropriate in light of the size 
of the leased reserves, and a time by 
which that rate must be attained. In 
granting new leases the Bureau of Land 
Management has already adopted a pol¬ 
icy of including financial Incentives in 
the form of advance royalty payments 
to encourage mining at a rate which 
would exhaust the recoverable reserves 
within 40 years from the date of the 


lease. The same general approach has 
been used In this proposed amendment. 
It sets a production standard for diligent 
development and continuous operation 
and provides that leases which do not 
meet the standard would be subject to 
cancellation. Although all existing leases 
contain requirements for diligent devel¬ 
opment. explicit standards of diligent de¬ 
velopment and continuous operation 
have not been defined or enforced. Exist¬ 
ing leases are. therefore, treated for the 
purpose of tills amendment as though 
they were dated as of the effective date 
of the amendment, insofar as the statute 
and existing lease terms permit. 

The Bureau of Land Management is 
aware that many coal mines involve ex¬ 
traction of both Federal and non-Fed- 
eral coal, and that inflexibly applied reg¬ 
ulations for diligent development and 
continuous operation on the Federal por¬ 
tion of the mine could lead to distor¬ 
tions of mining practice to the detri¬ 
ment of sound conservation and eco¬ 
nomic operations. For this reason, the 
amendment defines a “logical mining 
unit" which may include non-Federal 
coal, and defines diligent development 
and continuous operation for the logical 
mining unit as a whole in such a way as 
to give the lessee reasonable flexibility 
in operating and developing the mine, 
consistent with exhaustion of the Fed¬ 
eral debits in 40 years. 

Finally the amendment announces 
that, at the time of the next scheduled 
adjustments of the terms of existing 
leases, which come at twenty-year In¬ 
tervals dating from the date of issuance 
of the lease, advance royalty terms will 
be included based on a schedule of min¬ 
ing which would exhaust the deposit in 
40 years from the effective date of the 
regulation. A lessee who produced ahead 
of tills schedule prior to the next sched¬ 
uled adjustment of terms would receive 
credits against later advance royalties, 
thereby providing a financial incentive 
to encourage Umely development and 
production of Federal coal before the 
scheduled adjustment of terms of exist¬ 
ing leases. 

It Is proposed to amend Chapter II of 
Title 43, Code of Federal Regulations, as 
set forth below. 

1. 43 CFR 3500.05 is amended by the 
addition of the following new paragraphs 
<d>, <e>. <f>, and <g>: 

§ 3500.0-3 lU liniliom. 

• • • • • 

<d> Logical Mining Unit ( LMU ). A 
Logical Mining Unit or LMU is an area 
of coal land that can be developed and 
mined In an efficient, economical and 
orderly manner with due regard to the 
conservation of coal reserves and other 


resources. An LMU may consist of one 
or more Federal leaseholds, and may In¬ 
clude Intervening or adjacent non-Fed¬ 
eral lands, if all lands are under the ef¬ 
fective control of a single operator and 
can be developed and operated as a uni¬ 
fied mine. It may also consist of lands 
committed to a contract for collective 
prospecting, development, or operations 
approved by the Secretary pursuant to 
the Act of August 31,1964 (30 U.S.C. 201- 
1). The Mining Supervisor is authorized 
to approve or establtsh an LMU. Every 
Federal lease will automatically be con¬ 
sidered by itself an LMU as of the effec¬ 
tive date of the lease or (the effective 
date of these regulations), whichever is 
later. The boundaries of an LMU may 
later be changed (1) upon application by 
the lessee or operator and with the ap¬ 
proval of the Mining Supervisor and the 
concurrence of the authorized officer, or 
(2) at the discretion of the Mining Su¬ 
pervisor with the concurrence of the au¬ 
thorized officer, or (3) at the request of 
the authorized officer with the approval 
of the Mining Supervisor. 

<e> Logical Mining Unit (LMU) Re¬ 
serves. LMU Reserves as of a given date 
are defined as being equal to the sum of 

(1) estimated recoverable reserves under 
Federal lease in the LMU at that time 
and (2) estimated non-Federal recover¬ 
able reserves then In the LMU which will 
be mined prior to the extraction of all 
estimated Federal reserves then In the 
LMU. The LMU reserves associated with 
a given Federal lease are the estimated 
LMU reserves as of the effective date of 
that lease or (the effective date of these 
regulations). whichever is later. 6inee the 
effective dates of different Federal leases 
In a given LMU may differ, the estimated 
LMU reserves associated with those 
leases may also differ. The estimate of 
recoverable reserves under both (1) and 

(2) above may be adjusted by the Mining 
Supervisor whenever significant new In¬ 
formation becomes available about the 
amount of such reserves. Including the 
time at which a mining plan Is approved 
for the Federal portion. 

<f> Diligent Development. Diligent 
Development of a Federal lease means 
the Umely preparation for and initiation 
of producUon of coal from the LMU of 
which the lease Is a part so that one-for¬ 
tieth of the LMU reserves associated with 
that lease are extracted within a period 
of ten years from (the date of this regu- 
laUon) or from the date of the lease, 
whichever occurs later. 

(1) Upon applicaUon by the lessee, 
the period by the end of which diligent 
development must have been achieved, 
shall be increased by an amount of time 
equal to the period during which dili¬ 
gent development is. in the opinion of 
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the Secretary, significantly Impaired by 
(1) a strike, the elements, or casualties 
not attributable to the lessee. <il) an ad¬ 
ministrative delay in the Department 
which is not caused by the lessee's ac¬ 
tion, or OH) extraordinary circum¬ 
stances not attributable to the lessee and 
not foreseeable by a reasonably prudent 
operator. In the determination of wheth¬ 
er any of the conditions listed in CD- 
<iil) above occurred and whether one or 
more of those conditions did in fact sig¬ 
nificantly impair diligent development, 
the Secretary’s finding shall be Anal. The 
Secretary shall, however, not find to be 
an extraordinary circumstance under 
(ill) any condition arising out of nor¬ 
mally foreseeable business risks such as: 
fluctuations in prices, sales, or cost*. In¬ 
cluding foreseeable costs of compliance 
with requirements for environmental 
protection: commonly experienced de¬ 
lays in delivery of supplies or equipment; 
or inability to obtain sufficient sales. 

<2) Any extension of time for achiev¬ 
ing diligent development granted by the 
Secretary under paragraph <f> G> of this 
section shall include notification of the 
revised date by which diligent develop¬ 
ment must be achieved. 

<g) Continuous Operation. Continuous 
operation on a given lease means extrac¬ 
tion, processing or marketing of coal 
from the LMU of which the lease is a 
part, after diligent development has been 
achieved, in the amount of one percent 
or more of the LMU reserves in each cal¬ 
endar year, subject to the exceptions 
contained in 30 U.S.C. 207 and in the 
lease, if any. 

2. 43 CFR 3522.2-1 is amended by the 
following modification <a> and addition 

<b): 

§ 3.722.2—1 'IVr in* mill (iomlilum*. 

(a) General. Coal, potassium, and 
phosphate leases are subject to readjust¬ 
ment of the terms and conditions of the 
lease at the end of each 20-year period 
succeeding the date of the lease unless 
otherwise provided by law at the time 
of the expiration of such periods. The 
lessee will be notified of the proposed re¬ 
adjustment of terms or notified that no 
readjustment is to be made. Within 30 
days after receipt of the notice, unless 
the lessee or operator files his objection 
to the proposed readjusted terms, or the 
lessee files a relinquishment of the lease, 
he will be deemed to have agreed to such 
readjusted terms. Notice of the proi>osed 
readjustments or that no readjustment 
is to be made will be given, whenever 
feasible, before the expiration of each 
such 20-year period. 

<b) Coal Coal leases outstanding at 
the effective date of these regulations 
which do not contain advance royalties 
according to a schedule of production 
sufficient to exhaust the deposit in 40 
years, dated prior to January l, 1975, 
will be subject to change in advance 
royalty terms and conditions at the next 
schedule adjustment of terms and con¬ 
ditions under paragraph (a) of this sec¬ 
tion after <the effective date of these 
regulations). The new advance royalty 
terms and conditions will be based on a 
standard schedule of production suffi¬ 


cient to exhaust the elapsed deposit with¬ 
in 40 years from (the effective date of 
these regulations). The advance royalty 
rates for the years following the re¬ 
adjustment of terms will be those rates 
appropriate for a lease dated (the effec¬ 
tive date of these regulations). Lessees 
will be allowed to credit against the ad¬ 
vance royalties due under those rates any 
production royalties paid in lease years 
prior to the readjustment of terms, which 
production royalties are in excess of ad¬ 
vance royalties that would have been due 
had advance royalties been in effect from 
(the effective date of these regulations). 

3. 43 CFR 3523.2-1 <b) <1) is amended 
to read as follows: 

§ 3.723.2—) Judicial Proceeding*. 

ib) Exceptions —(1) Coal. Any coal 
lease on which there are not diligent de¬ 
velopment and continuous operation in 
accordance with Section 3500.0-5 will be 
subject to cancellation in whole or in 
part. In deciding whether to cancel a 
lease under this subparagraph, the Sec¬ 
retary will not consider adverse circum¬ 
stances which arise out of normally fore¬ 
seeable business risks, such as fluctua¬ 
tions In prices, sales or costs. Including 
foreeeable costs of compliance with re¬ 
quirements for environmental protec¬ 
tion: commonly experienced delays in 
delivery of supplies or equipment: or in¬ 
ability to obtain sufficient sales. 


Thomas S. Kleppe. 
Secretary of the Interior. 

December 22, 1975. 

|PR Doc 75-35084 FllPd* 13-30 75:8:45 am) 


DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 
[7 CFR Port 53] 

LIVESTOCK, MEATS, PREPARED MEATS. 

AND MEAT PRODUCTS (GRADING, CER¬ 
TIFICATION, AND STANDARDS) 

Official Identification 

The Agricultural Marketing Sen*ice 
is considering an amendment to the 
“Rules And Regulations of the Depart¬ 
ment of Agriculture Governing the 
Grading and Certification of Meats. Pre¬ 
pared Meats, and Meat Products'* by 
specifying that lamb carcasses and 
wholesale cuts be identified for class 
when quality graded to distinguish them 
from yearling mutton and mutton car¬ 
casses. The Agricultural Marketing Act 
of 1946 provides for identifying the class, 
grade, quality, etc., of agricultural prod¬ 
ucts so that they may be marketed to 
the best advantage: that trading may be 
facilitated; and that consumers may be 
able to obtain the quality of product 
which they desire. Therefore, the follow¬ 
ing amendment to the regulations is pro¬ 
posed. The provisions of 7 CFR 53.19, 
Paragraph <b>, are amended by inserting 
the word “LAMB” into the first sentence 
between the words “calf" and “yearling." 

Interested persons may participate in 
this proposed rulemaking by submitting 
written data, view's, or arguments con¬ 
cerning the proposal set forth above, in 


duplicate, to Hearing Clerk, UjS. Depart¬ 
ment of Agriculture. Washington, D.C. 
20250, on or before March 1, 1976. 

All written submissions made pursu¬ 
ant to this Notice will be made available 
for public inspection during normal busi¬ 
ness hours at the Office of the Hearing 
Clerk, Room 112, Administration Build¬ 
ing. U.S. Department of Agriculture. 
Washington, D.C. 20250. 

Done at Washington, D.C. thLs 24 th 
day of December 1975. 

Donald E. Wilkinson, 
Administrator. 

JFR Doc 75-35113 Piled 12-30-75 8:45 im| 

[ 7 CFR Part 907 ] 

NAVEL ORANGES GROWN IN ARIZONA 
AND DESIGNATED PART OF CALIFORNIA 

Proposed Minimum Size Requirement 

This notice proposes a minimum size 
requirement of 2.32 inches in diameter 
for navel oranges grown in Arizona and 
designated part of California for the pe¬ 
riod January 16 through July 15, 1976. 
The proposed requirement is designed to 
promote orderly marketing in the inter¬ 
est of producers and consumers. 

The proposal would establish a regula¬ 
tion pursuant to the marketing agree¬ 
ment. as amended, and Order No. 907, 
os amended (7 CFR Part 907), regulat¬ 
ing the handling of navel oranges gro wn 
In Arizona and designated part of Cali¬ 
fornia. This program is effective under 
the Agricultural Marketing Agreement 
Act of 1937. as amended <7 U.8.C. 601- 
674). 

All persons who desire to submit writ¬ 
ten data, views, or arguments in connec¬ 
tion with the proposal should file the 
same with the Hearing Clerk. Room 
I12A. UJS. Department of Agriculture, 
Washington. D.C. 20250, not later than 
January 6, 1978. All written submissions 
made pursuant to this notice will be 
mode available for public inspection at 
the office of the Hearing Clerk during 
regular business hours (7 CFR 1.27(b)). 

The proposed size regulation was rec¬ 
ommended by the Navel Orange Ad¬ 
ministrative Committee, and it reflects 
the committee's appraisal of the need 
for regulation and of the crop and cur¬ 
rent and prospective market conditloas. 
Shipment of the 1975-76 navel orange 
crop Is now in progress. The proposed 
regulation is necessary to assure that 
fresh shipments of navel oranges to mar¬ 
kets in the United States and Canada 
are 2.32 inches in diameter or larger. 
Supplies of oranges smaller than the 
proposed 2.32-inch minimum arc exces¬ 
sive this season with respect to market 
demand. Abundant supplies of navel 
oranges 2.32 inches in diameter or larger 
are available for fresh shipment this sea¬ 
son. Fruit failing to meet the size re¬ 
quirement will be available for shipment 
to fresh export markets where smaller 
fruit is in demand, left on the trees to at¬ 
tain further growth, or utilized In proc¬ 
essing. The proposed requirement is 


fEOERAt REGISTER, VOL 40, NO. 251—WEDNESDAY, DECEMBER 31. 1975 







60072 


PROPOSED RULES 


consistent with the objectives of the act 
of promoting orderly marketing and 
protecting the interest of consumers. 

§ 907*6f»2 Na%rl Orange Hegulnlion 362, 

Order . (a) During the period Janu¬ 
ary 16. 1976, through July 15. 1976, no 
handler shall handle any navel oranges 
which are smaller than 2.32 Inches in 
diameter, which shall be the largest 
measurement at a right angle to a 
straight line running from stem to the 
blossom end of the fruit: Provided , That 
not to exceed 5 percent, by count, of the 
navel oranges contained in any type of 
container may measure smaller than 2.32 
inches in diameter. 

<b> The terms “handler” and “han¬ 
dle” as used herein shall have the same 
meaning as is given to the respective 
terms in said marketing agreement and 
order. 

(It is hereby certified that the economic 
and inflationary impacts of this proposed 
regulation have been carefully evaluated in 
accordance with OMB Circular A-107.) 

Dated: December 22. 1975. 

Charles R. Bkadkr, 
Deputy Director, Fruit and Veg¬ 
etable Division, Agricultural 
Marketing Service . 

|FR Doc.75-34970 Piled 12-30-75:8:45 am] 


[ 7 CFR Part 980 ] 

(080.114 Arndt. 1| 

ONION IMPORTS 

Proposed Minimum Grade and Size 
Requirements 

Tliis proposal would amend minimum 
grade and size requirements for Imported 
onions. 

Notice is hereby given of a proposed 
amendment of § 980.114 Onion Import 
regulation (40 FR 32308). applicable to 
the importation of onions into the United 
States to become effective March 15, 
1976. under the Agricultural Marketing 
Agreement Act of 1937. as amended (7 
U.S.C, 601 etseq.). 

Under section 8e of the act (7 U.S.C. 
608e-l >, whenever two or more market¬ 
ing orders are concurrently in effect reg¬ 
ulating the same agricultural commod¬ 
ity produced in different areas of the 
United States, the importation of such 
commodity shall be prohibited unless St 
complies with the grade, size, quality, 
and maturity provisions of the order 
which, as determined by the Secretary 
of Agriculture, regulates the commodity 
produced in the area with which the im¬ 
ported commodity is in most direct 
competition. 

Onion Import regulation $ 980.114 (40 
FR 32308), became effective August 4. 
1975. and sets forth similar grade, size, 
quality, and maturity requirements as 
those in effect for onions bandied under 
Marketing Order No. 958, as amended 
(7 CFR Part 958) regulating the ship¬ 
ments of onions grown In designated 
counties in Idaho and Malheur County, 
Oregon. 


Grade, size, quality, and maturity re¬ 
quirements would become effective for 
the period March 8 through May 8, 1976 
(40 FR 58656) under Marketing Order 
No. 959. as amended (7 CFR Part 959), 
regulating the handling of onions grown 
in South Texas. It is anticipated that 
imported onions will be in most direct 
competition with those regulated under 
Marketing Order 959 on or about March 
15 and the proposed changes will be 
necessary to bring import regulations 
into line with domestic regulations cov¬ 
ering South Texas onions. 

Consideration will be given to any 
written data, views, or arguments per¬ 
taining to the proposed amendment 
which are filed in duplicate with the 
Hearing Clerk, Room 112-A, US. De¬ 
partment of Agriculture, Washington. 
D.C. 20250. not later than January' 8, 
1976. All written submissions made pur¬ 
suant to this notice will be made avail¬ 
able for public inspection at the office of 
the Hearing Clerk during regular busi¬ 
ness hours (7 CFR 1.27(b)). 

The proposed amendment is as follows: 
Section 980.114 Onion import regula¬ 
tion <40 FR 32308), is hereby revised 
to read as follows: 

§ 980.114 Onion import regulation. 

Pursuant to section 8e of the act (7 
U.S.C. 608e-1 > and except as otherwise 
provided herein, during the period be¬ 
ginning March 15. 1976, and continuing 
through May 8. 1976, the Importation of 
onions is prohibited unless such onions 
are inspected and meet the requirements 
of this section. 

<a> Minimum grade and size require¬ 
ments —(1) Grade. Not to exceed 20 per¬ 
cent defects of U.8. No. 1 grade. In per¬ 
centage grade lots, tolerances for serious 
damage shall not exceed 10 percent in¬ 
cluding not more than 2 percent decay. 
Double the lot tolerance shall be per¬ 
mitted in individual packages in per¬ 
centage grade lets. Applications of toler¬ 
ances in U.S. Grade Standards shall 
apply to in-grade lots. 

(2) Size. White onions—1 inch mini¬ 
mum diameter; all other varieties of 
onions—1*4 inches minimum diameter. 

(b) Condition. Due consideration shall 
be given to the time required for trans¬ 
portation and entry of onions into the 
United States. Onions with transit time 
from country of origin to entry into the 
United States of ten or more days may 
be entered if they' meet an average toler¬ 
ance for decay of not more than 5 per¬ 
cent. provided they meet the other re¬ 
quirements of this section. 

(c> Minimum quantity. Any importa¬ 
tion which in the aggregate does not 
exceed 100 pounds in any day, may be 
imported without regard to the provi¬ 
sions of this section. 

(d> Plant quarantine. Provisions of 
this section Ahall not supersede the re¬ 
strictions or prohibitions on onions 
under the Plant Quarantine Act of 1912. 

(e> Designation of governmental in¬ 
spection service , The Federal or the Fed¬ 
eral-State Inspection Service, Fruit and 
Vegetable Division, Agricultural Mar¬ 
keting Service, United States Depart¬ 


ment of Agriculture, and the Fruit and 
Vegetable Division. Production and Mar¬ 
keting Branch, Canada Department of 
Agriculture, are designated as govern¬ 
mental inspection services for certifying 
the grade, size, quality and maturity of 
onions that are imported into the United 
States under the provisions of Section 
8e of the act. 

(f) Inspection and official inspection 
certificates. (1) An official inspection 
certificate certifying the onions meet the 
United States import requirements for 
onions under section 8e (7 U.S.C. 608e- 
1), issued by a designated governmental 
inspection service and applicable to a 
specific lot is required on all Imports of 
onions, 

(2) Inspection and certification by 
the Federal or Federal-State Inspection 
Service will be available and performed 
in accordance with the rules and regula¬ 
tions governing certification of fresh 
fruits, vegetables and other products 
(Part 51 of this title). Each lot shall be 
made available and accessible for in¬ 
spection as provided therein. Cost of in¬ 
spection and certification shall be borne 
by the applicant. 

(3) Since inspectors may not be sta¬ 
tioned in the immediate vicinity of some 
smaller ports of entry, importers of 
onions should make advance arrange¬ 
ments for inspection by ascertaining 
whether or not there Is an inspector 
located at their particular port of entry. 
For all ports of entry where an inspec¬ 
tion office is not located, each importer 
must give the specified advance notice 
to the applicable office listed below prior 
to the time the onions will be imported. 


Advance 

Pom Office notice 

(In days) 


AH T««ufc» L. M. OMtbo, I\0. Bo* 107. t 

jKrtutv Son Juan. Twt. 

(PhoM M2-767-6Q0I or 
&*l.) 

AH Arlioiu H. O. Morgan. I’.O. Hot I 

prints. 16! I. Nognp-v Ant- M3621. 

(Phone 

AD California 1>. P. Thompson, 7M South 3 

prints. Central Ave.. Room 566, 

Lo» Angeles, Calif. 99031. 

(Phone 2l*4&47*6-> 

All Hawaii Stevenson flung. P.O. lu>t 1 

points. M2S, Puwua SuhtlattMi, 

Honolulu. Hawaii 96*14. 

(Pboiir 8[*<941-»I71.) 

All Puerto Join L. Cuuloa, P.O. Hot 2 

Rico point*. 12, Suntan*, P. R cm *. 

(Phono «w-7K3-22JCi or 

4116.) 

Now York Cantu'* J. CavaUo. Room 1 

City, N. Y, >A. lltUiLs Point Mark* I, 

limn*. N.Y. 10674. 

I Phono 233-091-7660 or 
7668.) 

New Orleans. Leonard E. Miwn, 5037 1 

La. Federal Ofllod Hid*., 7U1 

L»v<i:» Ave., New Or- 
Inuts. Jji. 70113. i Huh* 

AM 4*2 6741.) 

Miami, Fla. Uovd W. Honey, JVO 1 

NorttnrMt rjth Avy., 

Rootn 330. Miami, ■ Fla. 

33136. < Phone 4116 

or 6117.) 

AH other C. It. Ilrarillrjr. P.O. Hot I 

Florida 12T5, Winter Haven. Fl*. 

points. 33*60, (Phone M3 

90*0 

All other paints. Chief* Fresh Inspection. 3 

Fruit and VriMaW* l»tv1- 
uton. AMS, Washington, 

D.C. 20090. (Phono 2fi3- 
447-MffOJ 
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(4) Inspection certificates shall cover 
only the quantity of onions that is being 
imported at a particular port of entry 
by a particular Importer. 

(5) Each Inspection certificate Issued 
with respect to any onions to be Imported 
Into the United States shall set forth, 
among other things: 

<1> The date and place of inspection; 
(it) The name of the shipper or appli¬ 
cant; 

<iti> The commodity inspected: 

<iv) The quantity of the commodity 
covered by the certificate: 

(V) The principal identifying marks 
on the containers; 

(vi) The railroad car Initials and num¬ 
ber, the truck and trailer license number, 
the name of the vessel, or other identifi¬ 
cation of the shipment: and 

(vli) The following statement, if the 
facts warrant: Meets Import require¬ 
ments or 7 U.S.C. 608e-l. 

(g) Reconditioning prior to importa¬ 
tion . Nothing contained in this part shall 
be deemed to preclude any importer 
from reconditioning prior to importation 
any shipment of onions for the purpose 
of making it eligible for Importation. 

<h) It Is hereby determined that im¬ 
ports of onions, during the effective time 
of this section, are in most direct compe¬ 
tition with onions grown in South Texas 
The requirements set forth in this sec¬ 
tion are the same as those applicable 
to grade, size, quality and maturity being 
made effective for onions grown in South 
Texas. 

<i> Definitions. For the purpose of this 
section, “Onions" means all (except red) 
varieties of Allium cepa marketed dry. 
except dehydrated, canned and frozen 
onions, onion sets, green onions, and 
pickling onions. Onions commonly re¬ 
ferred to as “braided.** that bs. with tops, 
may be imported if they meet the grade 
and size requirements except for top 
length. The term "U S. No. 1** shall have 
the same meaning as set forth in the 
United States Standards of Bermuda- 
Granex-Orano Type Onions <55 51.3195- 
51.3209 of this title). United State* 
Standards for Grades of Creole Onions 
<58 51.3955-51.3970 of this title), or In 
the United States Standards for Grades 
of Onions Other Than Bermuda-Grancx- 
Grano and Creole Types ($5 51.2830- 
51 2854 of this title), whichever is appli¬ 
cable to the particular variety. Toler¬ 
ances for size shall be those in the appli¬ 
cable United States Standards. The re¬ 
quirements of Canada No. 1 grade are 
deemed comparable to the requirements 
of UJ3. No. 1 grade. “Importation* 4 means 
release from custody of the United States 
Bureau of Customs. 

Dated: December 22. 1975. 

Charles R. Brader. 

Deputy Director ; Fruit and 
Vetgetable Division , Agricul¬ 
tural Marketing Service. 

IFR Doc.75-34971 Filed 12-30-75.8:45 ami 


Commodity Credit Corporation 
[ 7 CFR Part 1427 ] 

UPLAND AND EXTRA LONG STAPLE 
COTTON 

Proposed Determinations Regarding 1976 
Crops 

The Commodity Credit Corporation 
(CCC) is preparing to make certain de¬ 
terminations with respect to the loan 
programs for the 1976 crops of upland 
and extra long staple < ELS) cotton: 

(a) Schedule of premiums and dis¬ 
counts for grade and staple length of up¬ 
land cotton. 

(b) Schedule of micronaire differen¬ 
tials for upland cotton. 

(c> Schedule of base loan rates by 
warehouse location for upland cotton. 

(d> Schedule of loan rates by location 
for eligible qualities of ELS cotton. 

*e> Schedule of micronaire differen¬ 
tials for ELS cotton. 

U) Detailed operating provisions to 
carry* out the price support program for 
lint cotton. 

<8> Detailed operating provisions to 
carry* out the seed cotton loan program. 

The first six of these determinations 
are to be made pursuant to the Agricul¬ 
tural Act of 1949, as amended (63 StaL 
1051 as amended: 7 U.S.C. 1421 et scq.). 

Section 403 of the Act (7 U.S.C. 1423) 
provides in part that appropriate adjust¬ 
ments may be made in the support price 
for any commodity for differences in 
grade, type, staple, quality, location, and 
other factors. Such adjustments shall, 
so far as practicable, be made in such 
manner that the average support price 
for such commodity will, on the basis of 
the anticipated incidence of such factors, 
be equal to the level of support deter¬ 
mined as provided In this Act. Under sec¬ 
tion 103<e> of the Act (7 U.S.C. 1444(e)). 
however, the base loan rate determined 
for 1976-crop upland cotton is applicable 
to Middling 1-inch cotton (micronaire 
3.5 through 4.9) at average location in 
the United States. 

The preliminary 1976 loan rate an¬ 
nounced for Middling 1-inch by press 
release (USDA 3162-75) dated October 
30, 1975. Ls 37.12 cents per pound. CCC 
loans will be adjusted to Strict Low Mid¬ 
dling < SLM) 1—Vk« inches cotton, the base 
quality now being used for spot and 
futures price quotations. 

(a) Schedule of premiums and dis¬ 
counts for grade and staple length of up¬ 
land cotton . This schedule would reflect 
the differences in loan value-between 
SLM 1-Virt inches cotton and the various 
other grade and staple length combina¬ 
tions for upland cotton. 

(b> Schedule of micronaire differen¬ 
tials for upland cotton. A schedule will 
reflect differences In loan value between 
micronaire group 3.5 through 4.9 (the 
statutory base group) and the various 
other micronaire groups. 

(c) Schedule of base loan rates by 
warehouse location for upland cotton. 
This schedule will estabUsh base loan 


rates for upland cotton stored at various 
warehouse locations. 

<d) Schedule of loan rates by location 
for eligible qualities of ELS cotton. In 
accordance with the Act, the loan rate 
for 1976-crop ELS cotton was announced 
at a national average rate. That rate is 
73.24 cents per pound, announced by 
press release <USDA 3162-75) dated 
October 30. 1975. The schedule of rates 
would reflect differences in loan value by 
location for each eligible quality. 

<e> Schedule of micronaire differ¬ 
entials for ELS cotton. A schedule will re¬ 
flect differences in loan value between 
micronaire group 3.5 and above (the base 
group) and the various other micronaire 
groups. 

<f) Detailed operating provisions to 
carry out the price support programs for 
lint cotton. Detailed regulations neces¬ 
sary to carry out the price support pro¬ 
grams for upland and ELS lint cotton are 
being reviewed for 1976, Including speci¬ 
fications for bale packaging materials 
used for cotton tendered to CCC under 
such regulations. Loan provisions in ef¬ 
fect under the current program may be 
found in the Cotton Loan Program Regu¬ 
lations (7 CFR 1427.1-28, as amended by 
40 Fit. 30092). The latest revision of the 
bale packaging specifications was pub¬ 
lished in the Federal Register on April 
14, 1975 <40 FR 16647). Consideration 
is being given to amending the speci¬ 
fications as recommended by the Cotton 
Industry Bale Packaging Committee at 
Its meeting held December 4, 1975. 

Payment provisions in effect for ELS 
cotton under the current program may 
be found in the regulations providing the 
terms and conditions for payments on 
ELS cotton for 1968 and succeeding years 
(7 CFR 722.700-720). 

The following determination is to be 
made pursuant to Section 5(a) of the 
Commodity Credit Corporation Charter 
Act < 15 U.8.C. 714c<a)); 

(g) Detailed operating provisions to 
carry out the seed cotton loan program. 
The regulations to carry out the seed 
cotton loan program are also being re¬ 
viewed for 1976. Provisions In effect under 
tiie current program may be found in the 
See d Co tton Loan Program Regulations 
(7 CFR 1427.160-181, as amended by 40 
FR 21469). 

Prior to making the foregoing determi¬ 
nations. consideration will be given to 
any data, views, and recommendations 
relative to these determinations which 
are submitted in writing to the Director. 
Grains. Oilseeds and Cotton Division, 
Agricultural Stabilization and Conserva¬ 
tion Service, U.S. Department of Agricul¬ 
ture. Washington. D.C. 20250. In order to 
be sure of consideration, all submissions 
should be received by the Director not 
later than January 30. 1976. All written 
submissions pursuant to this notice will 
be made available for public inspection 
at the Office of the Director during regu¬ 
lar business hours (8:15 a.m. to 4 45 

PJU>. 
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Signed at Washington, D.C.. on De¬ 
cember 24, 1975. 

William L. Ruble, 

Acting Executive Vice President , 
Commodity Credit Corporation . 
|FR Doc.76 35114 Piled 12 30-75:8:45 am| 


DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 
Social and Rehabilitation Service 
[ 45 CFR Part 248 ] 

MEDICAL ASSISTANCE PROGRAM 

Determination of Income and Resources 
of Spouses and Parents Available to Ap¬ 
plicants for or Recipients of Medical 
Assistance 

Notice is hereby given that the regula¬ 
tions set forth In tentative form below 
are proposed by the Acting Administra¬ 
tor. Social and Rehabilitation Service, 
with the approval of the Secretary of 
Health, Education, and Welfare. The 
proposed regulations is to assure that 
persons who apply for Medicaid as non¬ 
cash assistance recipients will have the 
income and resources of spouses and 
parents deemed available to them, and 
considered in determining their finan¬ 
cial eligibility, consistent with the pro¬ 
visions of the cash assistance category on 
which their financial eligibility is based, 

i.e.. Supplemental Security Income 
<SSI> or Aid to Families With Depend¬ 
ent Children (AFDC). The basis for the 
regulations is the need for clear Federal 
rules in the light of questions which have 
been raised by State agencies, applicants, 
recipients and a court case on this 
subject. 

A number of situations have come to 
the attention of the Service which are 
not clearly addressed under current 
regulations. For example, in the absence 
of clarifying amendments, it is possible 
for an institutionalized aged, blind or 
disabled individual to be certified to the 
State by the Social Security Administra¬ 
tion as categorically needy Medicaid- 
eligible < under the rules of the SSI pro¬ 
gram) because his spouse s income and 
resources have ceased to be considered, 
even tltough < because of the use of dif¬ 
ferent rules pertaining to spousal in¬ 
come and resources) the State would 
find such a person ineligible for its 
medically needy program. The Secretary 
has concluded that it is inequitable to 
use different methods to determine w*hnt 
income and resources of relatives arc 
available to cash assistance Medicaid 
applicants and non-cash Medicaid ap¬ 
plicants. For this reason, the Secretary 
has determined to explicitly conform all 
Medicaid eligibility determination pro¬ 
cedures (relating to deeming parental 
or spousal income or resources avail¬ 
able to the applicant) to those utilized 
under the statutes and regulations of the 
cash assistance programs upon which 
the applicants categorical eligibility 
rests, except wiiere the State, in restrict¬ 
ing Medicaid eligibility pursuant to Sec¬ 
tion 1902(f) of the Social Security Act. 
imposes a more stringent approach. 


These proposed revisions in the regula¬ 
tions carry out the Secretary’s decision. 

The proposed regulations are designed 
to ensure uniformity and equity in 
Medicaid eligibility determinations and 
are fully in accord with the applicable 
statutory and regulatory provisions. The 
clarifying changes made in the regula¬ 
tions include: 

1. Clarification of the present 8 248.3 
<b> < 1). The reference to ’’actually avail¬ 
able'* income and resources has inhibited 
proper imposition of relative responsibil¬ 
ity provisions in eligibility determina¬ 
tions. in that support, while available, 
may not in fact be provided, thus creat¬ 
ing an ambiguity as to whether it is “ac¬ 
tually" available. 

2. Reiteration of the limitation on rel¬ 
ative responsibility now contained in 
1248.3(b)(2) in a revised 1 248.3(b)<3). 
setting forth the same substantive pol¬ 
icy in a format which clarifies that the 
financial responsibility of parents and 
spouses of applicants for or recipients of 
medical assistance is an integrate part 
of the eligibility determination process. 

3. Deletion of the present 5 248.3(b) 
(3) calling upon States to specify the ex¬ 
tent to which liable relatives' income and 
resources are to be considered in deter¬ 
mining Medicaid eligibility. The revised 
regulations themselves w ill now set forth 
the extent to which relatives' income and 
resources are to be considered available 
in determining eligibility. Income and re¬ 
sources of relatives other than parents or 
spouses cannot be considered in the eli¬ 
gibility determination unless actually 
made available to the applicant or re¬ 
cipient. but any property or cash 
amounts contributed by such relatives to 
the applicant or reclpont must be consid¬ 
ered as his income or resources in the eli¬ 
gibility determination process. 

4. Addition of a new 8 248.3(b) (4) set¬ 
ting forth tlie rule for use of SSI policy 
in determining the availability of the In¬ 
come and resources of spouses and par¬ 
ents for aged, blind or disabled appli¬ 
cants in States using title XVI eligibility 
criteria. 

5. Addition of a new 8 248.3(b)(5) 
exempting States using more restrictive 
eligibility criteria pursuant to section 
1902(f) of the Act from the requirement 
of the proposed 8 248.3(b) (4 >. 

6. Addition of a new 8 248.3(b)(6) 
mandating the use of title IV-A cash as¬ 
sistance relative responsibility provisions 
for applicants who are AFDC-related or 
individuals under age 21. 

7. Addition of a new 8 248.3(b)(7) 
enunciating Service policy that individ¬ 
uals who can qualify for Medicaid cover¬ 
age on more than one basis shall retain 
the option of selecting the eligibility 
category within which their eligibility 
will be determined. 

8. Redesignation of the present 8 248.3 
<b> (4). (5) and (6) as 8 248.3(b) (8>. 
(9> and (10). 

9. Revising 8 248.21(a)(2) (1), (il), 

and (111) to accomplish parallel changes 
In this section applicable to Guam. 
Puerto Rico and the Virgin Islands. Since 
SSI Is not in effect in these jurisdictions, 
the policies applicable in determining 


Medicaid eligibility of the aged, blind or 
disabled are those used in considering 
such relatives' income and resources in 
the cash assistance programs under ti¬ 
tles I. X. and XIV or XVI of the Act. 
The new special provision for States ex¬ 
ercising their option under section 1902 
(f) of the Act is. therefore, not included 
In this section. 

Prior to the adoption of the proposed 
regulations, consideration will be given 
to written comments, suggestions or ob¬ 
jections thereto addressed to the Admin¬ 
istrator. Social and Rehabilitation Sen - 
ice. Department of Health, Education, 
and Welfare, P.O. Box 2382, Washington. 
D.C. 20013. and received on or before 
January 30.1976. 

Such comments will be available for 
public Inspection in Room 5224 of the 
Department’s offices at 330 C Street. SW., 
Washington, D.C., beginning approxi¬ 
mately two weeks after publication of 
this notice In the Federal Register, on 
Monday through Friday of each week 
from 8:30 a.m. to 5 p.m. (area code 202- 
245-0950). 

(Sec. 1102. 40 8Ut 647 (42 U.S.C. 1302). 
(Catalog of Federal Domestic Aasiatance Pro* 
gram No. 13. 714. Medical Assistance Pro¬ 
gram ) 

Dated: October 31.1975. 

John A. Svahn. 

Acting Administrator . Social 
and Rehabilitation Service. 

Approved: December 22.1975. 

David Mathews, 

Secretary. 

Part 248. Chapter II. Title 45 of the 
Code of Federal Regulations is revised 
as follows: 

l. Section 248.3 is amended by revising 
paragraphs (b)(1) and (b)(3), redesig¬ 
nating paragraphs <b> (4). (5) and (6) 
as <b) (8). (9). and (10), and adding new 
paragraphs (b)(4) through (b)(7), as 
set forth below: 

§ 218.3 Slate plan requirement* on fi¬ 
nancial eligibility for medical a»»i»t- 
ancc program*. 

‘ • • • • • 0 

Cb) With respect to both the cate¬ 
gorically needy and. if they are Included 
In the plan, the medically needy, a State 
plan must: 

(1) Provide that only such Income and 
resources as are actualy available will be 
considered and that income and re¬ 
sources will be reasonably evaluated. In¬ 
come and resources of relatives other 
than parents or spouses cannot be con¬ 
sidered in the eligibility determination 
process unless actually made avaUable to 
the applicant or recipient. Any income or 
resources contributed by such relatives 
to the applicant or recipient must be 
considered as his income or resources in 
the eligibility determination process. 

(2> Provide that financial responsi¬ 
bility of any individual for any appli¬ 
cant or recipient of medical assistance 
will be limited to the responsibility of 
spouse for spouse and of parents for 
children under age 21. or blind, or dis¬ 
abled. 
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<3> Provide that in no event will 
eligibility be determined by taking into 
account the income or resources of in¬ 
dividuals other than the applicant or 
recipient unless such individuals arc the 
spouses or parents (with respect to chil¬ 
dren under age 21, or blind or disabled) 
of the applicant for or recipient of 
medical assistance. 

<4> Provide that, except as specified 
In paragraph (b) (5) of this section, the 
available Income and resources of 
spouses of aged, blind or disabled appli¬ 
cants or recipients and parents of blind 
or disabled applicants or recipients shall 
be determined on the basis of the rules 
set forth in sections 1612(a), 1614(b) 
and 1614(f)(1) and (2) of the Act In 
no event shall the Incomes and resources 
of spouses and parents which would be 
considered in determining eligibility for 
payments under the Supplementary 
Security Income (SSI) program be dis¬ 
regarded In determining eligibility of an 
aged, blind or disabled applicant for or 
recipient of medical assistance. 

<5> In the States which have chosen to 
limit Medicaid coverage for the aged, 
blind and disabled pursuant to section 
1902(f) of the Act provide that the avail¬ 
able Income and resources of spouses of 
aged, blind or disabled applicants or 
recipients and parents of blind or dis¬ 
abled applicants or recipients may be 
considered without respect to the limita¬ 
tions set forth in sections 1612(a), 1614 
(b) and 1614(f)(1) and (2) of the Act 
However, such consideration of income 
and resources may not be more restric¬ 
tive than that included in the State’s 
January, 1972 plan nor more liberal than 
that Imposed under the Supplemental 
Security Income <SSI> program under 
title XVI. 

(6) Provide that, except as specified 
in paragraph <b) (7) of this section, the 
available income and resources of spouses 
and parents of individuals under age 21 
(unless blind or disabled) or Individuals 
who apply for or arc recipients of medi¬ 
cal assistance on the basis of their status 
as AFDC-related individuals shall be 
determined on the basis of the rules 
which would govern If they were appli¬ 
cants for aid under title IV-A of the Act. 
In no event shall the Income and re¬ 
sources of spouses and parents which 
would be considered in determining 
eligibility for aid under the AFDC pro¬ 
gram be disregarded in determining 
eligibility for medical assistance. 

(7) Provide that, where an individual 
can establish eligibility for medical as¬ 
sistance in more than one category cov¬ 
ered In the State plan (title IV-A-related 
persons. Individuals under age 21 (unless 
blind or disabled). blind, disabled or over 
age 65), such an individual, or his repre¬ 
sentative. shall have the right to select 
the category for which application Is 
made and the income and resources of 
such an individual's spouse or parents 
(in the case of children under age 21, 
or blind or disabled) shall then be con¬ 
sidered as available under the appropri¬ 
ate provisions of paragraphs (b> (4), 
(5) or i6> of this section. 


2. In I 248.21 the Introductory para¬ 
graph to the section and paragraph 
(a)(3) are revised to read as set forth 
below: 

§218.21 Financial eligibility—medical 
at>«bi!ancc program*. 

Effective January 1, 1974. the provi¬ 
sions of this section ore applicable only 
to Guam. Puerto Rico and the Virgin 
Islands. See §$ 248.1 through 248.4 for 
provisions applicable to other Jurisdic¬ 
tions participating in the medical assist¬ 
ance program under title XIX of the 
Social Security Act. 

(a) Shite plan requirements. A State 
plan under title XIX of the 8ocial Secu¬ 
rity Act must: 

• • • • • 

(2) With respect to both the categori¬ 
cally needy and. if they are included in 
the plan, the medically needy: 

(i) Provide that only such Income and 
resources as are actually available will 
be considered and that income and re¬ 
sources will be reasonably evaluated. In¬ 
come and resources of relatives other 
than parents or spouses cannot be con¬ 
sidered in the eligibility determination 
process unless actually made available 
to the applicant or recipient. Any income 
or resources contributed by such rela¬ 
tives to the applicant or recipient must 
be considered as his income or resources 
in the eligibility determination process. 

(11) Provide that financial responsibil¬ 
ity of any Individual for any applicant or 
recipient of medical assistance will be 
limited to the responsibility of spouse 
for spouse and of parents for children 
under age 21, or blind, or permanently 
and totally disabled. 

< lii> Provide that in no event will eli¬ 
gibility be determined by taking into 
account the income or resources of indi¬ 
viduals other than the applicant or re¬ 
cipient unless such Individuals are the 
spouses or parents (with respect to chil¬ 
dren under age 21. or blind or disabled) 
of the applicant for or recipient of medi¬ 
cal assistance, even though the income 
or resources of additional relatives are 
considered for purposes of financial as¬ 
sistance to the aged, blind and disabled 
under the provisions of the State plans 
pursuant to titles I. X, XTV. and XVI 
(Aid to the Aged, Blind and Permanently 
and Totally Disabled < AABD)) of the 
Act. 

(iv) Provide that the available income 
and resources of spouses and parents of 
aged, blind and disabled applicants or 
recipients shall be determined on the 
basis of the rules which would govern 
if they were applicants for or recipients 
of aid under titles I, X. XIV and XVI 
(AABD > of the Act. 

<v> Provide that the available income 
and resources of spouses and parents of 
individuals under age 21 or individuals 
who apply for medical assistance on the 
basis of their status as AFDC-related 
individuals shall be determined on the 
basis of the rules which would govern if 
they were applicants for aid under title 
IV-A of the Act. 

<vi> Provide that, where an individual 
can establish eligibility for medical as¬ 
sistance In more than one category cov¬ 


ered In the State plan (title IV-A related 
persons, individuals under age 21, blind, 
disabled or over age 65) , such Individual, 
or his representative, shall have the 
right to select the category for which 
application is made, and the income and 
resources of such an individual's spouse 
or parents (In the case of children under 
age 21 or blind or disabled) shall then be 
considered as available under the ap¬ 
propriate provisions of paragraphs (a) 
<2) (Ul),(lv) of this section. 


JKR Doc.75-35037 Filed 12-30-75.8:45 am] 


DEPARTMENT OF 
TRANSPORTATION 

Federal Highway Administration 

IPHWA Docket No. 75-8; Notice 2 \ 

[ 23 CFR Part 750 ] 

NATIONAL STANDARDS FOR DIRECTION¬ 
AL AND OFFICIAL SIGNS: "AN OVER¬ 
VIEW OF ADEQUACY OF NATIONAL 
STANDARDS FOR DIRECTIONAL AND 
OTHER OFFICIAL SIGNS" 

Meeting 

The public is invited to submit its 
views and comments at a Federal High¬ 
way Administration meeting on the Na¬ 
tional Standards for Directional and Offi¬ 
cial Signs and a study entitled, "An Over¬ 
view of Adequacy of National Standards 
for Directional and Other Official Signs.” 
This meeting was requested by the Na¬ 
tional Caves Association and will con¬ 
sider passible proposals to amend 23 CFR 
750, 8ubpart B. 

The meeting will start at 9:30 a~m. on 
Monday. January 26,1976. in Room 2230, 
Nawif Building. 400 ?th Street. SW.. 
Washington, D.C. 20590. 

It would be appreciated if persons or 
groups planning to make statements 
would furnish such statements in writing 
at the meeting. The study which Lb the 
subject of this meeting was first made 
available to the public In an Advance 
Notice of Proposed Rulemaking, which 
appeared in the Federal Register on 
Tuesday. December 16.1975. Copies of the 
study are available for public Inspection 
or may be requested from FHWA as pro¬ 
vided in that notice. 

Norbert T. Tixmann, 
Federal llighxoay Administrator . 
|FR Doc.76-35157 Piled 12-30-75:8:45 am) 


National Highway Traffic Safety 
Administration 

[49 CFR Part 571] 

|Docket No. 75-33: Notice 01) 

OCCUPANT CRASH PROTECTION 

Seat Belt Assemblies in Postal Service 
Vehicles 

This notice proposes an amendment of 
Standard No 208. Occupant Crash Pro¬ 
tection. 49 CFR 571.208. that would per¬ 
mit certain UB Postal Service vehicles 
to continue to meet present requirements 
for occupant crash protection after new 
requirements become effective for most 
light trucks and multipurpose passenger 
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vehicles (MPV) on January 1, 1976 
(S4.5). 

Standard No. 208 presently requires 
trucks and multipurpose passenger vehi¬ 
cles (MPV) with a gross vehicle weight 
rating <GVWR> of 10.000 pounds or less 
to be equipped with Type I or Type II 
seat belt assemblies at each designated 
seating position. A Type n seat belt as¬ 
sembly must be installed at each out¬ 
board designated seating position that 
Includes the windshield header within 
the head impact area, except for three 
excepted vehicle types. 

On and after January 1, 1976. the 
standard will require the same seat belt 
assembly installations In these light 
trucks and MPV's as are now provided 
in most passenger cars. Including a Type 
II seat belt assembly with non-detach- 
able shoulder belt at each front out¬ 
board designated seating position. Six 
vehicle types <e,g.. open-body type vehi¬ 
cles) are excluded from the upcoming 
requirements because of the difficulty 
of Type II seat belt installation, but 
they must continue to meet the present 
level of occupant crash protection. 

The United States Postal Service has 
petitioned for amendment of the upcom¬ 
ing requirements to provide that its light 
delivery vehicles also be permitted to 
continue to meet the present level of 
occupant crash protection. The light de¬ 
livery vehicles are manufactured for the 
Postal Service under contract, with a 
driver seat only, and mail storage trays 
convenient to the driver. The vehicles are 
in some cases equipped with right-hand- 
drive to improve mailbox delivery. The 
Postal Service states in its petition “Nor- 
mal driving during a day’s operation 
often requires more than 450 a top-and - 
start cycles W’hich would Include a great 
number of exits and entrances by the 
driver as well as the requirement for de¬ 
livery to mal l boxes.* 4 

The NHTSA has considered the par¬ 
ticular requirements for operation of 
these delivery vehicles and the distinc¬ 
tive pattern of seat belt use. The Postal 
Service has its own safety research or¬ 
ganization that has improved seat belt 
installations In their vehicles over what 
Is currently required. The Postal Service 
states that Its seat belt design has re¬ 
sulted In Increased usage by mail car¬ 
riers. The service Judges that installa¬ 
tion at the driver's position of Type II 
belts, with non-detachable shoulder por¬ 
tion. will decrease the percentage of seat 
belt use. 

Based on this Information, the agency 
tentatively concludes that the new* re¬ 
quirements for type n seat belt assem¬ 
blies at the driver's position in this 
limited category of vehicle would be In¬ 
appropriate. An active safety research 
effort by the Postal Service demonstrates 
that the singular working conditions of 
motor vehicle mail delivery Justify the 
installation of Type I or Type II seat 
belts that do not Interfere with exit- 
entry and mall sorting and delivery to 
the degree that non-detachable Type II 
seat belts would. 

In consideration of the foregoing. It 
Is proposed that S4.2.2 of Standard No. 


208 (49 CFR 571.208) be amended by the 
addition of the phrase, “vehicles de¬ 
signed to be exclusively sold to the UJ3. 
Postal Service" following the phrase 
“motor homes’*. 

Interested persons are Invited to sub¬ 
mit comments on the proposal. Com¬ 
ments should refer to the docket num¬ 
ber and be submitted to: Docket Section. 
National Highway Traffic 8afety Ad¬ 
ministration. Room 5108. 400 Seventh 
Street, 8.W., Washington. D.C. 20590. It 
is requested but not required that 10 
copies be submitted. 

All comments received before the close 
of business on the comment closing date 
Indicated below will be considered, and 
will be available for examination In the 
docket at the above address both before 
and after that date. To the extent pos¬ 
sible. comments filed after the closing 
date will also be considered. However, 
the rulemaking action may proceed at 
any time after that date, and comments 
received after the dosing date and too 
late for consideration in regard to the 
action will be treated as suggestions for 
future rulemaking. The NHTSA will con¬ 
tinue to file relevant material as it be¬ 
comes available in the docket after the 
closing date, and it is recommended that 
interested persons continue to examine 
the docket for new material. 

CommctU closing date: February 17. 
1976. 

Proposed effective date: Date of pub¬ 
lication of final rule. 

Sec. 103. 119. Pub. I*. 89-563. 80 SUt. 718 (15 
U-SO. 1392, 1407); delegations of authority 
at 49 CFR 1-51 and 49 CFR 601 8). 

Issued on December 24. 1975. 

Robert L. Carter. 

Associate Administrator . 

Motor Vehicle Progratns. 

I PR DOC.75-35M8 Filed 12-30-75:8:45 am| 


Materials Transportation Bureau 
[ 49 CFR Parts 192 and 195 ] 

| Notice 75-7; Docket No. OPSO 23] 

TRANSPORTATION OF NATURAL AND 
OTHER GAS AND HAZARDOUS LIQUIDS 
BY PIPELINE 

Bending LimRations 

The Office of Pipeline Safety Opera¬ 
tion (OPSO) is considering amendments 
of $ 192.313 of the Federal gas pipeline 
safety standards and I 195.212 of the 
Federal liquid pipeline safety standards 
to provide more appropriate safety re¬ 
quirements for steel pipe which is sub¬ 
jected to field bending. The amendments 
would also make the standards for bend¬ 
ing gas and liquid pipe consistent insofar 
as practicable. The need for amended 
standards in connection with the field 
bending of steel pipe has become evident 
with the development of the internal 
bending mandrel and the recent Industry 
use of reel barges in laying offshore pipe¬ 
lines. 

For steel pipe 12 inches or more in 
diameter which is subjected to field 
bending. 1192.313(a)(3) presently per¬ 
mits a maximum deflection of 1^ de¬ 


grees per length of pipe equal to the di¬ 
ameter. ThLs deflection limitation is baaed 
on the recommended safety practice 
contained In the 1968 edition of the 
United States of America Standards In¬ 
stitute B31.8 Code, which was widely 
used by the gas pipeline Industry before 
Part 192 was adopted (35 FR 13248, 
Aug. 19. 1970). Part 195 does not have a 
comparable requirement 

The ltfc degree deflection limitation 
was Included in the B31 8 Code prior to 
the development of the Internal bending 
mandrel. The mandrel Is used to support 
the inside wall of pipe during field bend¬ 
ing, thereby reducing the possibility of 
wrinkling, buckling, or collapsing. OPSO 
believes that, by using the mandrel, field 
bends larger than those presently per¬ 
mitted by 5 192.313(a)(3) may be made 
without reducing the existing level of 
safety. 

In addition to the Internal bending 
mandrel, the technique of reeling pipe 
on barges has been developed by industry 
in recent years. Essentially, the pipeline 
is fabricated onshore and spooled onto a 
reel on a barge. The barge is then towed 
to location and the pipeline is unspooled 
along the right-of-way. During the 
spooling of pipe 12 Inches or more in 
diameter, bends In excess of that allowed 
by $ 192.313(a)(3) occur. However, dur¬ 
ing the laying operation, the pipe is un¬ 
reeled and straightened so that there is 
little or no bend in the Installed position. 
From the technical evidence presently 
available, there is not any indication 
that the repeated bending reduces the 
structural integrity of the pipe. OPSO 
believes that by using the reel barge 
technique, field bends larger than those 
permitted by 5 192.313(a)(3) may be 
made without reducing the existing level 
of safety. 

This proceeding was begun by the Of¬ 
fice of Pipeline Safety (OPS>. which is¬ 
sued an advance notice of proposed rule¬ 
making. Notice 73-1 (38 FR 14969. June 7. 
1973). to gain additional Information on 
pipe bending before formulating pro¬ 
posed revisions to the existing rules 
< However, after the advance notice 
was Issued. OPS was abolished, and 
the authority to administer pipeline 
safety matters was delegated to the 
Materials Transportation Bureau (40 
FR 30821. July 23. 1975)). Besides 
questions relating to the maximum 
deflection limitation under 6 192.313 

(a) (3). Notice 73-1 requested Inter¬ 
ested persons to answer questions con¬ 
cerning the requirement of 5192.313 

(b) that each circumferential w’cld of 
steel pipe that is subjected to stress dur¬ 
ing bending be nondestructive^ tested. 
Further, Notice 73-1 posed questions con¬ 
cerning the requirements of 55 192 313 
(d) and 195.212(b) that field bends be 
free of mechanical damage. 

There were 20 persons who submitted 
comments to Notice 73-1: eight natural 
gas pipeline companies, three gas and 
petroleum trade associations, two Indus¬ 
try committees on safety practices, three 
pipe and equipment manufacturers, one 
pipeline contractor, one pipeline con¬ 
tractors* trade association, and two mem- 
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bers of the general public. A discussion of 
the significant comments and the dispo¬ 
sition of those comments in developing 
the amendments proposed by this notice 
are discussed hereinafter. 

Maximum allowable deflection. With 
respect to the maximum deflection limit 
in 5 192.313(a) <3>. Notice 73-1 asked 
first, whether a deflection .limit should 
be established, and if so, upon what cri¬ 
teria should it be based and what should 
be the numerical value. In response, one 
commenter suggested that the existing 
deflection limit should not be revised 
and that the same limit should be es¬ 
tablished in 5 195,212. While stating that 
a numerical limit is unnecessary, two 
other commenters suggested that nu¬ 
merical limits of 3.0 and 4.77 degrees per 
length of pipe equal to pipe diameter 
could be safely established, based re¬ 
spectively on research and offshore pipe 
reeling operations. Another commenter 
suggested adopting the limits set forth 
In the AN8I B 31.4 Code, which range 
from a deflection of 3.18 degrees per 
length of pipe equal to the diameter, for 
pipe 12^i inches in diameter and smaller 
to 1.91 degrees for pipe 20 Inches in di¬ 
ameter and larger. Regarding the cri¬ 
teria for establishing a maximum deflec¬ 
tion limit, commcnters suggested that 
ductility and yield strength of pipe, duc¬ 
tility of welds, oval ling of pipe, and ex¬ 
cessive thinning of the pipe wall be con¬ 
sidered in establishing a limit. The ma¬ 
jority of commcnters. however. Indicated 
that a* specific numerical limitation on 
deflection is unnecessary in light of the 
existing performance standards for pipe 
bending in * 192.313. 

Secondly. Notice 73-1 asked whether 
an amouift of strain or wall-thinning 
which occurs during bending should be 
used to limit deflection, and, if so, what 
would be the criterion. There were eight 
comments in response to this question. 
Some comments Indicated that strain 
and wall-thinning should be used to 
limit the degree of deflection but did 
not suggest any applicable criteria. The 
majority of commenters. however, op¬ 
posed this proposition stating that the 
existing performance requirements in 
the pipe bending regulations regarding 
ovality, smoothness, mechanical damage, 
and serviceability limit the amount of 
strain and wall-thinning which result 
from bending. These commenters pointed 
out that those existing performance 
standards have the indirect effect of 
limiting the degree of deflection, and 
since strain varies directly with the de¬ 
gree of deflection, they also limit the 
amount of strain. While stating that the 
amount of wall-thinning which occurs 
during bending is negligible, the major¬ 
ity of commenters further pointed out 
that the existing design standards gov¬ 
erning pipe wall thickness sufficiently 
limit wall-thinning due to bending. In 
addition, one commenter stated that 
buckling or excessive ovalness, which are 
covered by the existing performance 
standards, would normally make a bend 
unacceptable before wall-thinning be¬ 
comes a significant safety consideration. 

Thirdly, Notice 73-1 asked interested 


persons to comment on the merits of 
setting a diameter to wail thickness 
(D/t) ratio above which deflection would 
be limited, but at or below which there 
would not be a limitation. Most of the 
commenters responding to this question 
stated that a D/t ratio is not needed to 
limit deflection because performance 
standards for buckling and excessive 
ovalness now limit the degree of deflec¬ 
tion in the absence of a specified D/t 
ratio. 

Finally, with regard to deflection. No¬ 
tice 73-1 requested documentation of any 
recent research or testing on pipe bend¬ 
ing. Three recent research or testing 
projects were documented in response to 
this question: The Republic Steel Cor¬ 
poration presented the results of bend¬ 
ing tests made on four pieces of 30-inch 
steel pipe containing girth welds. The 
purpose of the tests was to determine if 
double-joint girth welded pipe could be 
field bent, with the girth weld in the bent 
section, without sustaining damage to 
the weld metal or the adjacent pipe 
metal. The degree of bending in the area 
of the girth weld was equal to or ex¬ 
ceeded the existing deflection limit for 
gas pipelines of Vfa degrees per length 
of pipe equal to the diameter. The results 
of tests made after bending, which in¬ 
cluded X-rays of the welds and mechan¬ 
ical tests on tensile specimens, did not 
indicate any detrimental effects to cither 
the weld metal or adjacent metal. 

The AJyeska Pipeline Service Com¬ 
pany presented the results of bending six 
pieces of 48-inch steel pipe, each 40 feet 
long, to determine if 48-inch pipe could 
be smoothly bent to selected radii short¬ 
er than the acceptable values in the 
ANSI B 31.4 Code. The teat bend radii 
ranged from 4 degrees to 20 degrees. The 
20 degree bend was equivalent to a de¬ 
flection of 3 degrees per length of pipe 
equal to the diameter. All bends were 
found to be smooth and uniform, and did 
not cause mechanical damage to the 
pipe. 

The Santa Fe Engineering and Con¬ 
struction Company presented the results 
of spooling 8-inch and 12-inch diameter 
steel pipe. The 8-inch pipe was bent to 
a deflection slightly greater than 1V4 
degrees per length of pipe equal to the 
diameter and the 12-inch pipe was bent 
to 3 degrees of deflection. Santa Fc 
tested samples from the spooled pipe to 
determine the following pipe character¬ 
istics after bending: tensile properties, 
work hardening, strain softening, weld 
ductility, ovalling, and wall thinning. On 
the basis of the tests. Santa Fe reported 
that the spooling did not cause any ad¬ 
verse effects or mechanical damage to 
the pipe and welds. 

As a result of the comments regarding 
a limit on deflection, OPSO believes that 
the existing maximum degree of deflec¬ 
tion prescribed by $ 192.3l3<a><3) is un¬ 
necessarily restrictive in light of the de¬ 
flection that can be safely obtained with 
present technology and equipment. As 
the comments indicated, bends at least 
3 degrees per length of pipe equal to the 
diameter have been made without ad¬ 
verse consequences. Further, it appears 


that the existing performance standards 
in § 192.313 regarding smoothness, me¬ 
chanical damage, ovality, and service¬ 
ability are sufficient to provide for a safe 
bend. This conclusion is supported by the 
fact that although S 195.212 provides for 
the safety of bends in performance terms 
rather than by specifying a numerical 
limit on the degree of bend, during the 
5Va years since { 195.212 became effec¬ 
tive. liquid pipeline carriers have not filed 
with the Department any reports of fail¬ 
ures caused by bends with excessive de¬ 
flection. Thus, OPSO is proposing to 
amend $ 192.313 by deleting the 1 & de¬ 
gree deflection limitation in paragraph 

In addition. OPSO agrees with the 
comments submitted in response to the 
second and third questions regarding al¬ 
ternative means of limiting deflection. It 
does not appear that a deflection limit 
In terms of strain, pipe w all thinning, or 
D/t ratio is necessary because existing 
performance standards which provide 
for a safe bend also govern these related 
safety factors. 

Nondestructive testing. With respect to 
the requirement of I 192 313<b> that 
each circumferential weld subjected to 
stress during bending be non destruc¬ 
tively tested. Notice 73-1 asked, first, 
whether the test should be performed 
alter bending when a field bending 
machine is used, or in the case c*f the 
reeling process on a barge, before or 
after bending, taking into account the 
strain introduced by reeling. Out of the 
nine persons who responded to tills ques¬ 
tion. four stated that welds in bend sec¬ 
tions should be nondestructive^ tested 
alter bending. However, the Republic 
Steel Corporation stated that because 
the welds which it had tested did not 
contain flaw's after bendiug. nondestruc¬ 
tive testing after bending docs not 
appear necessary. Republic said that 
sound welds would result if they were 
made according to a welding procedure 
qualified under API Standard 1104 
(J 192.225). nondestructive^ tested be¬ 
fore bending, and accepted by the stand¬ 
ards of acceptability set forth in API 
Standard 1104 (S* 192.241.195.228). Also, 
some of the commenters noted that be¬ 
cause safety problems have not developed 
in pipe installed from a reel barge, there 
is no indication that nondestructive test¬ 
ing after reeling is necessary. 

Secondly, Notice 73-1 asked whether 
the decision to nondestructive^ test be¬ 
fore or after bending should be based on 
a strain limit or other criteria The rel¬ 
atively few comments on this question 
opposed the use of a strain limit and did 
not suggest any criteria which might be 
used. 

Finally, with respect to nondestructive 
testing. Notice 73-1 asked whether a 
standard other than "subjected to stress 
during bending" should be used in 
i 192.313(b) to determine when a cir¬ 
cumferential weld in a bend section must 
be tested. The majority of commenters 
who responded to this question indicated 
that since all circumferential welds in a 
bend section are subjected to some stress 
during bending, the standard should be 
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revised to apply only to welds In the im¬ 
mediate area of bending. 

OPSO believes that, as the comments 
indicate, if a circumferential weld is 
sound, bending will not adversely affect 
it. However, if a weld contains a flaw, 
bending can cause the flaw to grow to the 
point where the w r eld might fall. The 
purpose of the nondestructive testing re¬ 
quired by 8192.313(b) is to protect 
against this eventuality. Since even min¬ 
ute flaws which might be affected by 
bending can be detected by nondestruc¬ 
tive testing, it is immaterial from a safety 
standpoint whether the testing occurs 
before or after bending. Therefore. 
OPSO is proposing to amend § 192.313(b) 
by clarifying that the test may be per¬ 
formed either before or after bending. 

In addition, OPSO agrees that the 
Intent of 8 192.313(b) Is to require that 
only those circumferential welds which 
are located In the bent area of a pipe 
must be nondestructive^ tested. The rule 
is not intended to apply to a circumferen¬ 
tial weld which lies outside the bent area 
but is subjected to stress as it moves 
through a bending machine. To clarify 
this purpose, OPSO is proposing to fur¬ 
ther amend $ 192.313(b) by providing 
that each circumferential weld which is 
located where the stress due to bending 
causes a permanent deformation in the 
pipe must be nondestructive^ tested. 
This amendment would assure the testing 
of all welds which are highly stressed 
during bending but would not require the 
testing of welds stressed only incidentally 
as a result of handling during the bend¬ 
ing process. 

Lastly. OPSO believes that the liquid 
pipe bending regulations should provide 
for protection against the adverse con¬ 
sequences that can result from bending 
a circumferential weld which contains a 
flaw. Therefore, OPSO is proposing to 
amend § 195.212 by establishing in a new 
paragraph (c) the same requirement for 
nondestructive testing of circumferential 
welds os is proposed in f 192.313(b). 

Mechanical Damage . With respect to 
the requirement of §| 192.313(d) and 
195.212(b) that a bend be free of me¬ 
chanical damage. Notice 73-1 asked first, 
how mechanical damage should be de¬ 
fined and what criteria determines the 
existence of mechanical damage. In gen¬ 
eral, commented stated that mechanical 
damage includes pipe Imperfections 
which are commonly referred to as 
buckles, wrinkles, excessive ovalling. 
gouges, grooves, notches, and dents. Also, 
commentcrs indicated that these various 
types of damage are generally recognized 
In the absence of identifying criteria. 

Second, Notice 73-1 Asked what 
tests should be performed to determine 
whether mechanical damage exists after 
bending. The nine commenters who re¬ 
sponded to this question generally stated 
that only visual examination of a bend is 
necessary to detect damage. 

Finally, regarding mechanical damage. 
Notice 73-1 asked (1) what criteria might 
be applied in advance of construction to 
ensure that a field bend would not result 
In damage to the pipe, (2) should test 
bends be performed In advance of con¬ 


struction to determine a maximum al¬ 
lowable bend, and if so. (3) should cou¬ 
pons be used in the test bends to check 
mechanical properties. With regard to 
criteria, moot of the nine comments to 
this question indicated that the pipe 
bending regulations currently provide 
sufficient protective criteria. Most com¬ 
menters also stated that test bends and 
the use of coupons arc not necessary in 
view of the safeguards which the regu¬ 
lations now provide. 

In view of the comments concerning 
mechanical damage, OPSO believes that 
the term “mechanical damage" as it is 
used in 89 192.313(d) and 195.212(b) is 
sufficiently well understood so that a def¬ 
inition of the term is unnecessary. Also, 
it appears that the types of damage are 
generally recognized. Consequently, 
OPSO is not proposing that any deter¬ 
minative criteria or tests be included in 
the pipe bending regulations. However, as 
set forth hereinafter, the existing 
8 192.313(d) would be redesignated as 
8 192.313(a)(3). and the prohibition 
therein against mechanical damage 
would be restated in the terms used In 
8 195.212 to specifically include buckling 
and cracks. 

Further, OPSO agrees with those com¬ 
menters who suggested that test bends 
are not necessary because existing per¬ 
formance standards satisfactorily pro¬ 
vide for safe bends. The regulations do 
not preclude a pipeline operator or car¬ 
rier from voluntarily making test bends 
as a check on compliance with the per¬ 
formance standards. OPSO believes that 
this decision to make test bends should 
remain voluntary, and is not proposing 
that test bends be required. 

Ovality. —Some commenters to Notice 
73-1 recommended that the restriction 
on ovality, or out-of-roundness, in 
8 192.313(a) <4> be relaxed, even though 
this subject was not addressed in the 
notice. The existing rule provides that 
for pipe more than 4 Inches in nominal 
diameter, the difference between the 
maximum and minimum diameters at a 
bend may not exceed 2^ percent of the 
nominal diameter. 8inee the comments 
did not provide any Justification in terms 
of safety for the recommendation. OPSO 
is not persuaded that the existing re¬ 
striction should be modified. However, as 
set forth hereinafter, the ovality restric¬ 
tion of 8 192.313(a)(4) would be redes¬ 
ignated as 9 192.313(a) (2). 

At the same time, many commenters to 
Notice 73-1 cited the restriction on oval¬ 
ity in 8 192.313(a)(4) as providing for a 
safe bend In lieu of maximum numerical 
limit on degrees of deflection. Section 
195.212. however, does not prescribe an 
ovality restriction on bends in liquid 
pipelines. The comments to Notice 73-1 
indicate that the ovality restriction pro¬ 
vides a necessary safeguard against wnll- 
thlnnlng and excessive strain due to 
bending, and OPSO does not see any rea¬ 
son why the gas and liquid pipeline bend¬ 
ing regulations should differ in this re¬ 
gard. Therefore, OPSO is proposing to 
amend 8 195.212 to include the ovality 
restriction of 8 192.313(a)(4) in a new 
8 195.212(b)(2). 


Serviceability. Like ovality, the re¬ 
quirement of 8 192.313(a)(1) that a 
bend may not Impair the serviceability 
of the pipe is one of the performance 
standards to which commenters referred 
as providing for a safe bend in lieu of a 
maximum deflection limit. The require¬ 
ment also provides added protection in 
the case of pipe 4 Inches or less In nomi¬ 
nal diameter, which is not subject to the 
ovality limitation. For these reasons, 
OPSO believes that the performance 
standards for bending In 8 195.212 
should contain the serviceability re¬ 
quirement. Accordingly, it Is proposed 
that the requirement be adopted as a 
new 8 195.212(b)(1). 

Effect o/ bending shoe on girth weld. 
Section 195.212(d) prohibits the place¬ 
ment of a girth weld inside a shoe of a 
bending machine when the weld pro¬ 
trudes above the outer wall of the pipe. 
This requirement is intended to reduce 
the strain in girth welds during bending. 
It creates problems, however, in bending 
douhle-jointed pipe (80-foot lengths) 
when the girth weld in the pipe is to pass 
through a bending shoe. For example, 
welders may have to defer placing a cap 
on the girth weld until after the double- 
jointed length of pipe is bent to ensure 
there is no weld protrusion during bend¬ 
ing. 

In an analogous situation, spiral 
welded pipe with protruding welds has 
been regularly bent by industry without 
adverse safety consequences being 
caused by the unavoidable placement of 
the spiral weld Inside bending shoes. In 
the opinion of OPSO. this experience 
with spiral welds indicates that the 
existing prohibition against a placement 
of a girth weld inside a bending shoe is 
unnecessary. Therefore, OPSO is pro¬ 
posing that the requirement of 9 195.212 
(d) be revoked. 

Conformity of bend to ditch. —To pro¬ 
vide for uniform pipe stress due to back¬ 
filling, § 195.212(b) presently requires 
that bent pipe conform to the profile of 
the completed ditch. OPSO believes, 
however, that in the case of over bends 
and slack loops conformity to the ditch 
is not always the best safety practice. 
Where appropriate, it is safer to install 
these bonds high in the ditch to avoid 
undue longitudinal stresses which may 
result from changes in temperature. In 
addition. 8 195.246 also provides for uni¬ 
form stresses in bend sections due to 
backfilling by requiring that all pipe in¬ 
stalled In a ditch be Installed so as to 
minimize the Introduction of secondary 
stresses. (Gas transmission Ur.es are sub¬ 
ject to a similar requirement under 
8 192.319(a).) Therefore, since it ap¬ 
pears that the requirement is both im¬ 
prudent in certain cases and duplicative. 
OPSO proposes that 8 195.212(b) be 
deleted. 

Editorial changes. Finally, along with 
other modifications in the proposed 
amendments set forth hereinafter, the 
existing restrictions on wrinkle bends 
and miter bends In 8 195.212(c) are pro¬ 
posed to be restated as a new 8 195.212 
(a) and 6 195.216. respectively. 
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Offshore pipelines. On September 17, 
1975. OPSO issued Notice 75-4 (40 PR 
43740, Sept. 23, 1975), proposing, among 
oilier things, to extend the coverage of 
Part 195, Including I 195.212, to offshore 
liquid gathering lines operated by car¬ 
riers subject to the Transportation of 
Explosives Act (18 USC 831). Similarly, 
by Notice 75-5 (40 PR 45192, Oct. 1. 
1975), OPSO proposed to extend the cov- 
rrage of Part 192, including I 192.313, 
to offshore gas gathering lines subject to 
the Hazardous Materials Transportation 
Act (49 USC 1801). To make this notice 
consistent with these pending rule mak¬ 
ing proceedings, OPSO hereby proposes 
that if 55 192.313 and 195.212 are 
amended in accordance with this notice, 
the amended rules be applied respectively 
to those offshore gas and liquid gather¬ 
ing lines to which Ports 192 and 195 may 
apply as a result of the aforementioned 
proceedings as well as to all other off¬ 
shore and onshore pipelines to which 
55 192.313 and 195.212 now apply. 

In consideration of the foregoing, 
OPSO proposes to amend Parts 192 
and 195 of Title 49 of the Code of Fed¬ 
eral Regulations, as follow^: 

1. By revising 5 192.313 to read as 
follows: 

§192.313 «mldbo«is 

< a) Each field bend in steel pipe, other 
than a wrinkle bend made in accordance 
with f 192.315. must comply with the 
following— 

(1) A bend must not impair the serv¬ 
iceability of the pipe. 

(2) For pipe more than 4 inches in 
nominal diameter, thr difference be¬ 
tween the maximum and minimum di¬ 
ameter at a bend must not be more than 

percent of the nominal diameter. 

(3) Each bend must have a smooth 
contour and be free from buckling, 
cracks, or any other mechanical damage. 

<4) On pipe containing a longitudinal 
weld, the longitudinal weld must be as 
near as practicable to the neutral axis 
of the bend. 

<b) Each circumferential weld of steel 
pipe which Is located where the stress 
during bend causes a permanent de¬ 
formation in the pipe must be nonde- 
rtructively tested either before or after 
the bending process. 

(c) Wrough t-steel welding elbows and 
transverse segments of these elbows may 
not be used for changes in direction on 
steel pipe that is 2 Inches or more in 
diameter unless the arc length, as meas¬ 
ured along the crotch, is at least 1 inch. 

2. By revising 5 195.212 to read as 
follows: 

§195.212 Itriuluig of pipe. 

<a) Pipe must not have a wrinkle bend. 

<b> Each field bend must comply with 
the following: 

(1) A bend must not impair the serv¬ 
iceability of the pipe. 

(2) For pipe more than 4 inches in 
nominal diameter, the difference between 
the maximum and minimum diameter at 
a bend may not be more than 2*4 per¬ 
cent of the nominal diameter. 


(3) Each bend must have a smooth 
contour and be free from buckling, 
cracks, or any other mechanical damage. 

(4) On pipe containing a longitudinal 
weld, the longitudinal weld must be as 
near as practicable to the neutral axis 
of the bend. 

(c> Each circumferential weld which is 
located where the stress during bending 
causes a permanent deformation in the 
pipe must be nondestructive^ tested 
either before or after the bending proc¬ 
ess. 

3. By adding a new 5 195.216 to read 
as follows: ^ ~ 

§ 195.216 Welding* miter joint*. 

A miter joint must not dcffect the pipe 
more than 3*. 

4. By adding the following new sec¬ 
tion heading to the table of sections: 

8«c. 

195216 Welding: Miter Joints. 

Interested persons are Invited to par¬ 
ticipate in this rule-making action by 
submitting such written data, views, or 
arguments as they may desire. Com¬ 
munications should identify the regula¬ 
tory docket and notice numbers and be 
submitted in duplicate to the Director, 
Office of Pipeline Safety Operations, De¬ 
partment of Transportation, 2190 Sec¬ 
ond Street, S.W., Washington. D.C. 
20590. All communications received by 
February 16, 1976, will be considered be¬ 
fore final action is taken on the notice. 
Late filed comments will be considered 
so far as practicable. All comments will 
be available for examination by inter¬ 
ested persons at the Office of Pipeline 
Safety Operations before and after the 
closing date for comments. The proposal 
contained in tills notice may be changed 
In the light of comments received. 

Request for information. The existing 
45 192.313(a)(2) and 195.212«e> require 
that after steel pipe containing a longi¬ 
tudinal weld is field bent, the longitu¬ 
dinal weld must be located near the 
neutral axis of the bend. This require¬ 
ment reduces the stress longitudinal 
welds are subjected to during bending. 
However, recent technological advances 
and Improved quality control in making 
longitudinal welds indicate that there 
may no longer be a technical or metal¬ 
lurgical need for the requirement. Be¬ 
cause OPSO does not have enough in¬ 
formation to adequately evaluate the 
current need, an amendment or revoca¬ 
tion of the requirement is not now being 
proposed. Nevertheless, looking toward 
possible future rule making action, when 
commenting on this notice. Interested 
persons are invited to address the ques¬ 
tion of whether 51192.313(a)(2) and 
195.212(e) should be amended or re¬ 
voked. Comments suggesting an amend¬ 
ment or revocation should provide Justi¬ 
fication therefor, such as test data or 
.statistical studies, indicating why it is 
not necessary from a safety standpoint 
for longitudinal welds to be located near 
the neutral axis. 

This notice is Issued under the au¬ 
thority of Section 3 of the Natural Oas 


Pipeline Safety Act of 1968 (49 USC 
1672); Section 105 of the Hazardous Ma¬ 
terials Transportation Act <49 USC 
1804); Section 834, Title 18. United 
States Code. Sec. 6(c) (4> of the Depart¬ 
ment of Transportation Act (49 USC 
1655(e) <4)); 51.53 of the regulations of 
the Office of the Secretary of Transpor¬ 
tation (49 CFR 1.53), and the redelega¬ 
tion of authority to the Director, Office 
of Pipeline Safety Operations, set forth 
in Appendix A to Part 102 of the regula¬ 
tions of the Office of the Director. Ma¬ 
terials Transportation Bureau (49 CFR 
Part 102). 

Issued in Washington, D.C., on Decem¬ 
ber 24. 1975. 

Cesar DeLeow, 

Acting Director, Office of Pipe¬ 
line Safety Operations . 

I PR Doc.75-35149 Piled 12-30-75:8:45 ami 

* _ 

ENVIRONMENTAL PROTECTION 
AGENCY 

[ 40 CFR Part 61 ] 

(FRL 475-11 

NATIONAL EMISSION STANDARDS FOR 
HAZARDOUS AIR POLLUTANTS 

Notice of Public Hearing 

Section 112(b) (1) iB) of the Clean Air 
Act (42 USC 1857c-7<b)<lHB> directs 
the Adminstrator of the Environmental 
Protection Agency to publish proposed 
regulations establishing emission stand¬ 
ards for hazardous air pollutants to¬ 
gether with a notice of public hearing. 
Such a regulation for vinyl chloride was 
proposed in the December 22. 1975 issue 
of the Fzoeral Register. 

Notice is hereby given of a public 
hearing concerning the proposed haz¬ 
ardous emission standards to be held at 
the following date, time and place: 

February 3. 1976, beginning at 9 a.m. 
ext, at the Environmental Protection 
Agency. Waterside Mall. 401 M Street, 
8W.. Washington. D C. 20460, Room 3305. 

This hearing is Intended to provide op¬ 
portunity for interested persons to state 
their views or arguments or to provide 
information as to: (i) Whether vinyl 
chloride, when emitted to the ambient 
air. may cause, or contribute to an in¬ 
crease in mortality or an increase in se¬ 
rious irreversible, or incapacitating re¬ 
versible. illness: and. If so. (2) what 
standards should be adopted to regulate 
emissions of such a pollutant. The Ad¬ 
ministrator Is required, under section 
112, to establish standards at the level 
which in his judgment provides an am¬ 
ple margin of safety to protect the public 
health from any hazardous air pollutant, 
unless, on the basis of information pre¬ 
sented at the hearings, he finds that 
such pollutant clearly is not a hazardous 
air pollutant. Accordingly, participants 
in the hearings are requested to identify 
specifically the portion of their presen¬ 
tations. if any, directed to the issue of 
whether the pollutant In question Is or 
Is not a hazardous pollutant, as defined 
in section 112(a)(1) of the Act. 
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Mr. Richard J. Denny, Jr„ hereby is 
designated Presiding Officer for the hear¬ 
ing. He will have the responsibility for 
maintaining order; excluding irrelevant 
or repetitious material; scheduling pre¬ 
sentations; and. to the extent possible, 
notifying participants of the time at 
which they may appear. The hearings 
will be conducted informally. Technical 
rules of evidence will not apply. 

Persons wishing to make a statement 
at a hearing are requested to file a no¬ 
tice of such intention not later than 15 
days prior to the appropriate hearing, 
if practicable, to submit five copies of the 
proposed statement to the Administra¬ 
tor of the Environmental Protection 
Agency. Attention: Robert Perm an, Of¬ 
fice of Air and Waste Management. (AW 
443) Room 945 West. Waterside Mail. 
401 M Street, SW.. Washington. D.C. 
20400. 

Dated December 23,1075. 

Roger Strelow. 

Assistant Administrator , 
for Air and Waste Management. 

I PR Doc.75-35152 Piled 12-30-75:8:45 am) 

FEDERAL COMMUNICATIONS 
COMMISSION 

[ 47 CFR Part 73 ] 

IFCC 75-1377; Docket No. 20659, RM-2502) 

CAPTIONING OF EMERGENCY 
MESSAGES ON TELEVISION 

Proposed Requirements 

1. In a joint petition filed January 20. 
1975, four organizations representing 
persons with Impaired hearing requested 
adoption of rule amendments in Part 73 
of the Commission's rifles that would re¬ 
quire television stations to transmit all 
emergency notifications visually as well 
as aurally. Petitioners are; 

(1) D E.A.F.W.A.T.CJL < Demanding 
Equal Access to Pacts and Warnings 
Aired on Television for Citizens who are 
Hearing Impaired) 

<2> National Association of the Deaf. 

(3> Deaf pride. Incorporated. 

(4) Alexander Graham Bell Associa¬ 
tion for the Dear. 

2. Petitioners make reference to a pre¬ 
vious petition <RM-1600> filed April 23, 
1970, by Mrs. Nancy Lipshultz, on behalf 
of the Illinois Association of the Deaf 
TV Committee, which requested that 
television stations be required to trans¬ 
mit the following types of programing 
visually as well as aurally. 

(1) Emergency weather and news bul¬ 
letins. 

(2) Special programing such as sub¬ 
titled movies, educational programs and 
whatever else will help to provide enter¬ 
tainment for the hearing Impaired per¬ 
son. 

3. While RM-1600 did not generate any 
immediate rule making or modifica¬ 
tions, the Commission did issue a Public 
notice (FCC 70-1328, December 17,1970) 
entitled “The Use of Telecasts to Inform 
and Alert Viewers With Impaired Hear¬ 
ing", which was distributed to ail televi¬ 
sion licensees. Television licensees w^ere 


requested to air programing in the above 
categories visually as well as aurally, on 
a voluntary basis. The notice further 
stated, with reference to the Commis¬ 
sion's concern with the dearth of pro¬ 
graming of value to the hearing im¬ 
paired. 

Wo will observe developments In this area 
in the near future, and if the situation does 
not develop satisfactorily it may be neces¬ 
sary to begin rule making looking toward 
the adoption of minimum requirements. 

4. The current petition differs from 
RM-1600 in that it addresses itself ex¬ 
clusively to presentation of visual emer¬ 
gency communications, and does not ad¬ 
vocate any other type of special pro¬ 
graming.' 

5. The petitioners claim that current¬ 
ly only approximately 30% of the United 
States television stations visually dupli¬ 
cate any oral announcements, despite the 
Commission's plea for voluntary partici¬ 
pation in this activity, contained in Pub¬ 
lic Notice FCC 70-1328. They submit that 
this does not constitute the “satisfactory 
development" the Commission should 
have expected in response to the Public 
Notice, and that the Commission should 
therefore proceed with its stated inten¬ 
tion to initiate rule making. 

6. The petitioners further submit that 
estimates concerning the number of 
completely deaf or severely hearing im¬ 
paired people in the United States vary 
from 13 million to 24 million. It is as¬ 
serted that in the more tlian four years 
since the Public Notice was issued, more 
than 2.000 people in the above-men¬ 
tioned categories liave lost their lives In 
natural or man-made disasters, and that 
possibly many could have survived had 
television stations in their areas aired 
visual messages concerning the existence 
and nature of the disasters. 

7. The petitioners also state tliat 
claims have been made that very few 
hearing impaired persons watch much 
television, and therefore the transmis¬ 
sion of visual warnings would at best ef¬ 
fect only a minimal improvement in the 
broadcast industry's overall warning ef¬ 
fectiveness. They counter these claims by 
presenting data from a recent survey of 
deaf individuals which represents that 
71% of the respondents stated that they 
“usually watch television," and 65% of 
the total further stated that they watch 
“six or more hours on weekends." * 

8. The peUtioners are aware that all 
television stations do not possess elec¬ 
tronic captioning equipment, and that 
cost of this equipment is such that It may 
impose unreasonable economic hardship 
upon low-budget stations. For these they 
suggest alternative methods of trans¬ 
mitting visual messages containing es¬ 
sential emergency information, includ¬ 
ing. but not necessarily limited to. the 
following: 

<1) Prc-preparcd slides listing the 
general nature of natural emergencies. 


1 To the extent RM-1600 seeks. Inter alls, 
visual transmission of emergency Informa¬ 
tion, this Notice la to be considered aa in 
response to that petition. 

* PTeebaln, T„ Television for Deaf People: 
Selected Projects D37 (1974). 


e.g., tornado, hurricane, flood, etc. The 
Council on Community Preparedness of 
the National Weather Service has of¬ 
fered to make low-cost slides containing 
generalized emergency weather informa¬ 
tion available to broadcasters. Also it is 
recommended that the appropriate 
standard messages (altering, standby 
script, termination) contained in the 
Check Lists for the Emergency Broad¬ 
cast System (EBS) be reproduced on 
slides. 

(2) Blackboard, or easel with black 
vinyl backing, on which messages with 
current updated emergency information 
can be WTltten in white. It Is preferable 
tliat preset, prcfocused cameras be used 
with these. 

(3) Preparation and transmission of 
updated information typed on cards, as 
emergency situation changes. 

(4) In conjunction with the visual 
emergency messages, the petitioners urge 
that an audio tag be added to spoken 
warning messages, requesting viewers to 
inform any knowm deaf or blind persons 
in the vicinity concerning the emergency 
In the event they are not watching (or 
listening to) television at the Ume. 

9. The petitioners express a prefer¬ 
ence for presenting visual messages by 
written captioning over the other two 
options of lipreading or presenting sign 
language. They point out that the under¬ 
standing of lipreading and/or sign lan¬ 
guage is generally limited to people who 
became deaf or severely hearing im¬ 
paired early in life and hAvc had spe¬ 
cial training In these techniques. In con¬ 
trast to this, they state that a recent 
study* has Indicated that a large ma¬ 
jority of the deaf and hearing Impaired 
population l«? proficient at reading the 
written or printed word, and that their 
average educational level is only one 
year below the national average. In ad¬ 
dition. they aver, the value of lipreading 
is limited as a means of communication, 
since only 25 percent of spoken English 
can be ascertained from the lips: the 
other 75 percent must be guessed from 
the context of the conversation. One 
complication associated with sign lan¬ 
guage (signing) is that a station may not 
have a signer available on the premises 
when a fast breaking emergency occurs. 
In addition, signing is hard to under¬ 
stand when reduced to the size of a 
normal television screen, and because the 
language of signs is three dimensional. 
It is not u f ell suited to the tw’o dimen¬ 
sional television screen. 

10. The Commission concludes tliat In 
view of the limited voluntary compliance 
with the request contained in Public No¬ 
tice FCC 70-1328, rule amendments re¬ 
quiring mandatory transmission of vis¬ 
ual emergency notifications on television 
would serve the public interest, conven¬ 
ience and necessity. The petition include 
some suggested rule language which the 
Commission propose to retain in part. 
However, certain of petitioners requested 
operational procedures, set forth below, 
will not be included for the reasons to be 
stated: 


• Delk. M. and 8chlctn, J., The Deaf Popu¬ 
lation of the United States (1974). 
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• a) With reference to the possible 
methods of presenting visual notifica¬ 
tions, petitioners propose the following: 

tTcltvUlon) station shall at all times be pre¬ 
pared to utilize one suitable method aud at 
lessl one back-up method. The methods and 
procedures to be used shall be predetermined, 
included in the operator's manual, and avail¬ 
able for public inspection. They shall be 
posted prominently, both in the control room 
and in at least one newsroom, and aU per¬ 
ilous authorized to transmit emergency bul¬ 
letins shall bo informed of these procedure®. 

The Commission is of the view that li¬ 
censees should be allowed more discretion 
and operational flexibility concerning 
methods of displaying instructions con¬ 
cerning transmission of visual notifica¬ 
tions. in view of the variations that exist 
in the location and layout of the opera- 
ing areas in different television transmit¬ 
ter and studio buildings. Also, our regu¬ 
lations do not require broadcast stations 
to have •‘operator manuals”, and should 
a station possess a document that quali¬ 
fies for such a designation, it has un¬ 
doubtedly been specially designed for the 
operational convenience of the personnel 
of the individual station. It is also deemed 
undesirable to promulgate a rule that 
would give the public unrestricted access 
to a television broadcast station for the 
purpose of inspecting its operating pro¬ 
cedures with respect to presentation of 
visual emergency notifications, and this 
could well cause undue disruption to the 
station's daily administrative and opera¬ 
tional routines. The Commission's field 
offices arc charged with responsibility for 
inspecting all classes of Commission- 
licensed broadcast stations within their 
respective areas of jurisdiction, and sta¬ 
tion inspections include a determination 
of whether the applicable rules are being 
complied with. 

<b> In discussing requested modifica¬ 
tions of operational procedures for the 
Emergency Broadcast System 'EBS>, 
petitioners urge that “... the EBS should 
prepare a slide to be distributed to all ra¬ 
dio stations . . and state that. ". . . 
many EBS broadcasts originate from a 
central control point rather than from 
individual stations, and therefore the 
content and form is beyond the control of 
local stations. Any visual message must, 
accordingly, be transmitted by EBS offi¬ 
cials. The proposal directs the EBS to 
immediately Initiate procedures for 
transmitting visually the same informa¬ 
tion that is transmitted aurally. . . 

In addition the proposal in the petition 

. directs state and local EBS officials 
to also broadcast in visual form all in¬ 
formation that is transmitted aurally, 
whether as a result of rule making or in¬ 
ternal decision of the EBS." 

11. While the language may be subject 
to other interpretation, it is assumed 
that the references to "the EBS *, “EBS 
officials" and "state and local EBS offi¬ 
cials" mean the applicable disaster con¬ 
trol authorities at the national, state or 
operational area levels, who will be 
broadcasting pertinent survival Informa¬ 
tion from some "command post" such as 
a civil defense emergency operating cen¬ 
ter <EOC>, Weather Bureau office, etc. 


12. Normally, these disaster control au¬ 
thorities arc not FCC broadcast licens¬ 
ees. and the Commission cannot direct 
them to undertake any of the actions 
quoted above. Moreover, we have re¬ 
peatedly cautioned our EBS broadcast 
licensees that they are solely responsible 
for all program material originating 
from their stations, and that even during 
periods when EBS operational procedures 
are in effect, it is their responsibility to 
evaluate the content of the emergency 
information being broadcast, and discon¬ 
tinue the program should they encounter 
material that they deem Inappropriate 
or contrary to our rules and policies. 

13. At present, it is not possible to 
originate video communications from 
EBS program origination points because 
only audio program channels intercon¬ 
nect these points with the participating 
stations. National-level EBS programing 
is afforded nationwide distribution via 
all of the major radio networks but only 
on the audio channels of the major tele¬ 
vision networks. State-level programing 
U normally distributed throughout the 
state via a network of FM stations that 
perform off-thc-air reception and relay 
broadcast of an originating FM station 
in the vicinity of the state civil defense 
EOC. this station in turn being con¬ 
nected to the EOC by a w ire or radio 
program channel. This material is subse¬ 
quently received off the air by other par¬ 
ticipating standard. FM and TV broad¬ 
cast stations, from whichever network 
FM stations afford best reception, and 
they rebroadcast this for reception by 
their individual listening audiences. Op¬ 
erational Area (local) programing is fed 
to a designated key program distribution 
station from the civil defense EOC re¬ 
sponsible for Area program origination, 
by wire or radio program channel for 
broadcast, and other participating sta¬ 
tions in the Area perform off-the-air 
pickup and rcbroadcast of the key pro¬ 
gram distribution station. Thus, partici¬ 
pating television stations would have to 
individually originate pertinent visual 
messages containing essential emergency 
information, either by one or more of the 
methods previously discussed, or other 
appropriate methods thAt would yield 
the same end results. In any event, these 
problems would not arise where a station 
is rendering emergency service independ¬ 
ently of the EBS under $ 73.675 of the 
rules. 

14. The petitioners also submit sug¬ 
gested modifications to the EBS Check 
Lists, designed to bring them into con¬ 
formity with the rules, if amended. Wc 
propose to defer this matter for the pres¬ 
ent, so that such changes may be re¬ 
viewed by the National Industry Advisory 
Committee 'NIAC>. In light of whatever 
rules are adopted if we find it in the pub¬ 
lic Interest to adopt rules in this area. 
Such rules, of course might differ some¬ 
what from those proposed. 

15. Finally, wc note that on Novem¬ 
ber 6,1975, the Public Broadcasting Serv¬ 
ice <PBS> filed a petition for rulemak¬ 
ing to establish transmission standards 
governing dosed captioning for the deaf. 
The proposal goes considerably beyond 


emergency communications uses, and 
would include abbreviated narrative 
captioning for programming generally. 
The proposed system has been field- 
tested by PBS in conjunction with Gal- 
laudet College, and employs line 21 of the 
vertical interval. It would not be seen on 
conventional television receivers, and re¬ 
quires the use of a special decoder. We are 
aware of possible problems of incompat¬ 
ibility arising from the simultaneous use 
of open and closed captioning systems 
during a single emergency, and propose 
to take this into account In connection 
with any further action on the PBS 
petition. 

16. We invite comments and reply 
comments on the amendments as pro¬ 
posed in the appendix, and on the points 
wc have discussed. 

17. Authority for the adoption of the 
amendments proposed herein is con¬ 
tained in sections 1. 4<i), 4(o>. 303<g> 
and 303<r) of the Communications Act 
of 1934, as amended. 

18. Pursuant to applicable procedures 
set forth in $ 1.415 of the Commission's 
rules, interested persons may file com¬ 
ments on or before January 29.1976, and 
reply comments on or before February 9. 
1976. All relevant and timely comments 
and reply comments will be considered 
by the Commission before final action 
is taken In this proceeding. In reaching 
the decision In this proceeding, the Com¬ 
mission may also take Into account other 
relevant information before it. in addi¬ 
tion to the specific comments Invited by 
the Notice. 

19. In accordance with the provisions 
of i 1.419 of the rules, an original and 
11 copies of all comments, reply com¬ 
ments, pleadings, briefs and other docu¬ 
ments shall be furnished the Commis¬ 
sion. Responses will be available for pub¬ 
lic inspection during regular business 
hours in the Commission's Public Refer¬ 
ence Room at its headquarters, 1919 M 
Street. N.W. Washington. D.C. 

Adopted: December 16, 1975. 

Released: December 22. 1975. 

Federal Communications 
Commission, 

I seal 1 Vincent J Mullins. 

Secretary. 

l.In i 73.675.paragraphs <b). <c>. <d». 
<e>. and it) are redesignated as (c). (d). 
<e>, <f>, and <g) and a new paragraph 
<b> is added as follows: 

§ 73.675 Oprrnlion during cmrrgrnrjr. 

0900m 

<b) Any emergency information trans¬ 
mitted in accordance with this section 
shall be transmitted both aurally and 
visually. Television broadcast stations 
may use any method of visual presenta¬ 
tion which results In a message easily 
being readable on the receiver's television 
screen, and which conveys the essential 
information contained In the aura) 
bulletin. Methods which may be used 
include, but are not necessarily limited 
to, electronic captioning, manual 
methods fie., hand printing), or 
mechanical printing processes. If emcr- 
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acncy operation Is contemplated under a 
Detailed State Emergency Broadcast 
System <EBS) Operational Plan, slides 
should be prepared setting forth Na¬ 
tional, State and Operational Area 
Emergency Action Notification messages. 
National Emergency Standby Script, and 
Emergency Action Termination mes¬ 
sage, as set forth In the appropriate EBS 
Check List. It Is also advisable to have 
previously prepared slides stating the 
general nature of natural emergencies, 
e.g., tornadoes, hurricane. Hood, etc. 
These slides shall be stored in such a 
manner that they are readily available, 
and all responsible operating personnel 
shall be made aware of their existence 
and location. Both the aural and visual 
transmission of all emergency notifica¬ 
tion messages shall conclude with the 
following request: “If you have hearing- 
impaired or blind friends or neighbors, 
please pass this information on to them/* 


2. Section 73.933(b) (4), is revised and 
note deleted to read as follows: 

§ 73.933 Emergency Brou<lca%t System 
(EBS) operation during a national 
level emergency. 

• • • • • 

(b) • • • 

(4) Discontinue normal program and 
broadcast the following announcement 
(television stations shall also transmit 
this and subsequent emergency an¬ 
nouncements visually in the manner 
described in section 73.675(b) of this 
part): “We Interrupt this program. This 
is a National Emergency. Important 
instructions will follow. If you have 
hearing-impaired or blind friends or 
neighbors, please pass this information 
on to them/’ 

• • • • • 

3. Sections 73.936(d) (3) Is revised and 
note deleted, and <d>(5> is revised to 
read as follows: 

8 73.936 Emergency Broadcast System 
(EBS) operation during a ototr-lcvd 
emergenry. 

•' • • • • 

(d) • • • 

(3) Discontinue normal program 
operation and broadcast the following 
announcement (television stations shall 
also transmit this and subsequent emer¬ 
gency announcements visually in the 
manner described in section 73.675(b) of 
this part >: “We interrupt this program 
because of a statewide emergency. Im¬ 
portant information will follow. If you 
have hearing-impaired or blind friends 
or neighbors, please pass this information 
on to them/* 

• • • • • 

(5) All licensees participating in the 
State-Level EBS will make the an¬ 
nouncement as set forth in the EBS 
Checklists. Stations broadcasting pri¬ 
marily in a foreign language shall re¬ 
peat the announcement in that language. 

4. Sections 73.937(d) (3) is revised and 
note deleted, and (d) (5) is revised to 
read as follows: 


g 73.937 Emergency Broaden*! System 
(EBS) operation during an opera¬ 
tional (local) area emergency. 

• • • • • 

(d) • • • 

(3) Discontinue normal program 
operation and broadcast the following 
announcement (television stations shall 
also transmit this and subsequent emer¬ 
gency announcements visually in the 
manner described in section 73.675(b) of 
this part): “We interrupt this program 
because of a local emergency. Important 
information will follow. If you have hear¬ 
ing-impaired or blind friends or neigh¬ 
bors. please pass this information on to 
them." 


(5) All licensees participating in the 
Operational (Local > Area-Level EBS 
will make the announcement as set forth 
in the EBS Checklists. Stations broad¬ 
casting primarily in a foreign language 
shall repeat the announcement in that 
language. 

• • • • • 

fPR Doc. 7 6-3511G Filed 12-30-76;8:45 ami 

FEDERAL ENERGY 
ADMINISTRATION 
[10CFR Part 212] 

SERVICE STATION RENT REGULATIONS 
Revocation 

For a document w ithdrawing the above 
captioned notice of proposed rulemak¬ 
ing see FR Doc. 75-35130 on page 60036 
of this issue. 

FEDERAL RESERVE SYSTEM 

[ 12 CFR Parts 211, 213 and 225 ] 

fRegB. K, M and Y] 

CORPORATIONS ENGAGED IN FOREIGN 

BANKING AND FINANCING UNDER THE 

FEDERAL RESERVE ACT; FOREIGN AC- 

TIVITIES OF NATIONAL BANKS; BANK 

HOLDING COMPANIES 

Proposed Statement of Policy on Stock 
Interests in Foreign Joint Ventures 

The Board of Oovemors proposes to 
adopt a general statement of policy on 
the acquisition of stock interests in for¬ 
eign joint ventures by U.S. banking orga¬ 
nizations, which policy It would apply 
to applications requiring its specific 
consent under sections 25 and 25(a) of 
the Federal Reserve Act. and section 
4(c) (13) of the Bank Holding Company 
Act of 1956. as amended. Accordingly, 
the policy would apply to applications 
requiring specific consent under the 
Board's Regulation K (for Edge or 
Agreement Corporations). Regulation M 
(for member banks), and Regulation Y 
(for bank holding companies). 

In general, when a member bank or a 
corporation organized under section 25 
(a) of the Federal Reserve Act (an 
“Edge" corporation), or operating pur¬ 
suant to an agreement with the Board 
under section 25 thereof (an “Agree¬ 
ment" corporation), or a bank holding 
company requests the Board's specific 
consent to acquire the stock or other cer¬ 


tificates of ownership of a foreign Joint 
venture, which is defined to mean a Situ¬ 
ation in which a U.S. banking organiza¬ 
tion with a minority share interest par¬ 
ticipates directly or indirectly in the 
overall management of a foreign corpo¬ 
ration. the Board considers the degree 
of legal and practical business respon¬ 
sibility the U.S. banking organization 
will bear for the financial condition and 
operations of the foreign joint venture in 
foreign and international financial mar¬ 
kets. In the Board’s judgment, this fac¬ 
tor is relevant in assessing what effects 
the proposed Investment may have on 
the financial and managerial resources 
of the applying U.S. banking organiza¬ 
tion. 

Based on the recent experience of cer¬ 
tain foreign joint ventures in foreign 
and international financial markets, the 
Board has found that a U.S. banking or¬ 
ganization may, in certain circumstances, 
feel Impelled for business reasons to 
provide financial support to a foreign 
joint venture In which It has an equity 
Interest in the event the venture has 
liquidity or other financial needs. This 
support may be substantially in excess 
of the U.S. banking organization's origi¬ 
nal equity investment and may. in some 
situations, be well in excess of its pro¬ 
rata share. 

The Board therefore proposes to adopt 
the general policy that, in considering 
applications by U.S. banking organiza¬ 
tions to invest in foreign Joint ventures, 
it will take into account the possibility 
that the applicant may feel impelled for 
business reasons to provide financial sup¬ 
port for such foreign Joint venture in the 
event the venture has liquidity or other 
financial needs, and that such support 
could be significantly greater than the 
amount of its proposed equity invest¬ 
ment. The Board would therefore con¬ 
sider such application in light of the rel¬ 
ative ability of the applicant to meet 
the demands that such potential support 
could place on its financial and man¬ 
agerial resources. In doing so, the Board 
would take into consideration the risks 
associated with the total assets and lia¬ 
bilities of the foreign corporation and 
its projected expansion, and not merely 
the size of the proposed equity invest¬ 
ment by the applicant. 

If. however, in the case of any' such 
proposed Joint venture Investment, the 
U3. banking organization could estab¬ 
lish on the record that it had reached 
an agreement or arrangement whereby 
its support of the proposed Joint venture 
in the event of liquidity or other financial 
needs would be limited to its initial 
equity Investment or to some fixed 
amount, or w*ould be shared pro-rata or 
otherwise with the other shareholders, 
or would otherwise be limited, the Board 
would consider the application and the 
risks associated therewith on the basis 
of this additional information. 

This proposed general statement of 
policy is not intended to prohibit or dis¬ 
courage investments by U.S. banking 
organizations In foreign Joint ventures, 
which can be a useful form of corporate 
organization in appropriate circum- 
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stances; rather, due to the difficulty of 
;uvcertftiniiu? the precise risks undertaken 
in joint venture Investments. Its primary 
purpose would be to clarify for all par¬ 
ties concerned the probable dimensions 
of risks assumed in any particular In¬ 
vestment. Thus, even if an applicant pro¬ 
posed to assume a disproportionate share 
of the risks In any Joint venture, e.g., 
agreed to stand behind more than its 
pro-rata shore of the Joint venture’s 
obligations, the Board might be willing 
to approve the investment if the appli¬ 
cant's financial and managerial resources 
could bear this additional risk and if 
other factors indicated that approval 
would be consistent with the public In¬ 
terest and the governing statute and 
regulations. 

This proposed general statement of 
jx>licy would apply primarily to proposed 
investments by U.S. bonking organiza¬ 
tions In the stock of foreign corporations 
in which they did not already have an 
equity investment. Applications Involving 
an additional investment in an ongoing 
foreign Joint venture would continue to 
be considered by the Board on the basis 
of outstanding facts and circumstances. 
The Board would in the case of any on¬ 
going foreign Joint venture consider care¬ 
fully the amount of support, if any. that 
was being provided by the applicant to 
the venture and any agreement or ar¬ 
rangement among the Joint venturers for 
the provision of any future support. 

Pursuant to this propofol, Parts 211, 
213, and 225 of Title 12 would be amended 
by adding the following new sections: 

§ 211.52 Statement of policy on Mock in- 
trrr»lft in foreign joint venture*. 

In general, when a member bank or a 
corporation organized under section 25 
«a> of the Federal Reserve Act tan 
Edge" corporation), or operating pur¬ 
suant to an agreement with the Board 
under section 25 thereof <an "Agree¬ 
ment*' corporation), or a bank holding 
company requests the Board’s specific 
consent to acquire the stock or other cer¬ 
tificates of ownership of a foreign cor¬ 
poration that will be jolnUy-owned by 
the U S. banking organization and other 
foreign or domestic participants (herein¬ 
after referred to as a "foreign joint ven¬ 
ture" *>, the Board considers the degree 
of legal and practical business responsi¬ 
bility the U.8. banking organization will 
bear for the financial condition and oper¬ 
ations of tiie foreign joint venture in for¬ 
eign and International financial markets. 
In the Board's judgment, this factor is 
relevant In assessing what effects the 
proposed investment may have on the fi¬ 
nancial and managerial resources of the 
applying U S. banking organization. 

1 The term •"foreign Joint venture- l» used 
to describe a situation In which a UB. bang- 
big organisation with a minority share inter¬ 
est participates, directly or Indirectly, In the 
overall management of the corporation and 
thus has an active operating interest. A 
purely passive minority investment In a 
foreign corporation will not be deemed a 
"Joint venture** investment for purposes of 
this statement of policy. This -Joint venture- 
determination will be made on the basis of 
the facts and circumstances of each case. 


Based on the recent experience of cer¬ 
tain foreign Joint ventures in foreign and 
international financial markets, the 
Board has found that a U.S. banking 
organization may, in certain circum¬ 
stances, feel Impelled for business reasons 
to provide financial support 1 to a foreign 
Joint venture in which it has an equity 
interest in the event the venture has 
liquidity or other financial need*. This 
support may be substantially in excess 
of the U.8. banking organization’s origi¬ 
nal equity investment and may, in 3ome 
situations, be well in excess of its pro¬ 
rata share. This has seemed most likely 
to occur in situations where (1) the for¬ 
eign joint venture has included in its 
name a reference to the U.S. banking 
organization. <2) the U.S. banking orga¬ 
nization or its affiliates has consistently 
provided financial support to the foreign 
corporation in amounts significantly be¬ 
yond usual commercial limits or signifi¬ 
cantly disproportionate to its pro-rata 
stock interest, or <3> as the result of sub¬ 
stantial managerial support furnished by 
the U.S. banking organization under a 
contract or other arrangement, the for¬ 
eign corporation has been publicly iden¬ 
tified as or considered U> be, sometimes 
with the active encouragement of the 
U.S. banking organization, an integral 
part of the U.S. banking organization's 
international operations. 

Accordingly, the Board, in considering 
applications by U.S. banking organiza¬ 
tions to invest in foreign Joint ventures, 
wlU, as a matter of policy, take into ac¬ 
count the possibility that the applicant 
may feel impelled for business reasons to 
provide financial support for such for¬ 
eign Joint venture in the event the ven¬ 
ture lias liquidity or other financial 
needs, and that such support could be 
significantly greater than the amount of 
Its proposed equity investment. The 
Board will therefore consider such appli¬ 
cation in light of the relative ability of 
the applicant to meet the demands that 
such potential support could place on 
its financial Ai\d managerial resources. 
In doing so, the Board will take into con¬ 
sideration the risks associated with the 
total assets and liabilities of the foreign 
joint venture and its projected expan¬ 
sion. and not merely the size of the pro¬ 
posed equity investment by Uie appli¬ 
cant. In particular, the Board will give 
great weight to these potential risks and 
their implications for the applicant in 
cases where the applicant proposes (1) 
to include a reference to its name in that 
of the foreign joint venture, (2) to pro¬ 
vide general funding support to the for¬ 
eign joint venture in amounts dispro¬ 
portionate to its pro-rata stock interest, 
or i3) to provide virtually all of the man¬ 
agement for such foreign Joint venture. 

If, however, in the case of any such 
proposed Joint venture investment, the 


•As used herein, the term "support” In¬ 
cludes, without limitation, contributions to 
capital, purchase (or causing the purchase) 
from the foreign corporation of loans or 
securities, making (or causing the making) 
of loans to the foreign corporation, and the 
making (or causing the making) of deposits 
In the foreign corporation. 


Ui>. banking organization can establish 
on the record that it has reached an 
agreement or arrangement whereby its 
support of the proposed Joint venture in 
the event of liquidity or other financial 
needs will be limited to its initial equity 
investment or to some fixed amount, or 
will be shared pro-rata or oUicrwl.se with 
the otlier shareholders, or will otherwise 
be limited, the Board will consider the 
application and the risks associated 
therewith on the basis of this additional 
information. 

This statement of policy is not in¬ 
tended to proiUbit or discourage invest¬ 
ments by U.S. banking organizaUons in 
foreign Joint ventures, which can be a 
useful form of corporate organization in 
appropriate circumstances: rather, due 
to the difficulty of ascertaining the pre¬ 
cise risks undertaken In joint venture In¬ 
vestment*, its primary purpose is to 
clarify for all parties concerned Uie 
probable dimensions of risks assumed in 
any particular investment. Thus, even 
if an applicant proposes to assume a dis¬ 
proportionate share of the risks in any 
joint venture, eg.. agrees to stand be¬ 
hind more than its pro-rata share of the 
Joint venture’s obligations, the Board 
might be willing to approve the invest¬ 
ment if Uie applicant's financial and 
managerial resources could bear this ad¬ 
ditional risk and if other factors indi¬ 
cated Uiat approval would be consistent 
with the public interest and the govern¬ 
ing statute and regulations. 

The Board further notes Uiat any ac¬ 
tion that it might take on an a p plica - 
Uon should not be viewed or relied upon 
by Uie applying U.S. banking organiza¬ 
tion, other participants in the venture, 
or any third party as consUtuting ap¬ 
proval or disapproval, or ratificaUon or 
rejection of any agreement or arrange¬ 
ment that may have been entered into 
by the shareholders of a foreign Joint 
venture; specifically, any Board acUon 
should not be viewed as constituting any 
expression of Judgment as to Uie validity 
or enforceability of any such agreement 
or arrangement. Any agreement or ar¬ 
rangement will, rather, be merely one 
among many factors considered by Uie 
Board in deciding an application. 

This statement Is intended to apply 
primarily to proposed investments by 
UJ3. banking organizaUons in the stock 
of foreign corporations in which they do 
not already have an equity investment. 
ApplicaUons involving an additional in¬ 
vestment in an ongoing foreign joint 
venture will conUnue to be considered 
by the Board on the basis of outstanding 
facts and circumstances. The Board will, 
in the case of any ongoing foreign Joint 
venture consider carefully the amount 
of support, if any, that is being provided 
by the applicant to the venture and any 
agreement or arrangement among the 
joint venturers for the provision of any 
future support. 

§ 213.52 Suirmrnt of policy on Mock 
ifitcrr*U in foreign joint vcnlureu 

For text of interpretaUon, sec \ 211.52 
of this chapter. 
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§ 22.1.51 Stulrmrnl of policy on Mock in* * 
tcrcM* in foreign joint venture*. 

For text of Interpretation, see 3 211.52 
of this chapter. 


Since general statements of policy are 
exempt from the public notice provi¬ 
sions of the Administrative Procedure 
Act (5 U.S.C. 3 553(b)). the Board usu¬ 
ally does not provide opportunity for the 
submission of public comments on state¬ 
ments of policy adopted and published 
in the Federal Register. The Board, 
however, believes that interested persons 
should have an opportunity to comment 
on the proposed statement of policy con¬ 
cerning stock interests In foreign Joint 
ventures because of its possible effects 
on proposed Joint venture investments 
that currently may be being negotiated 
by U.8. bonking organizations, and be¬ 
cause of possible reactions to such a 
statement in foreign and international 
financial markets. In particular, the 
Board is interested In receiving com¬ 
ments on the appropriateness or effec¬ 
tiveness of any such statement, and any 
effects it could have on the foreign com¬ 
merce of the United States. Thus, to aid 
In the consideration of the proposed 
statement of policy on stock interests 
In foreign Joint ventures. Interested per¬ 
sons are requested to submit relevant 
data, views, or arguments. Any such ma¬ 
terial should be submitted in writing to 
the Secretary, Board of Governors of 
the Federal Reserve System. Washing¬ 
ton. D.C. 20551. to be received not later 
than January 24. 1976. 8uch material 
will be made available for inspection and 
copying upon request, except as pro¬ 
vided in $ 261.6(a) of the Board's Rules 
Regarding Availability of Information. 

By order of the Board of Governors, 
December 23.1975. 

(seal] Theodore E. Allison. 

Secretary oi the Board. 

I PR Doc.75-33142 Piled 12-30-75:8:45 am] 

SECURITIES AND EXCHANGE 
COMMISSION 

[ 17 CFR Parts 240. 249 ] 

| Release 34-11876. Pile No. 87-6041 

REGULATION OF MUNICIPAL SECURITIES 

PROFESSIONALS AND TRANSACTIONS 

IN MUNICIPAL SECURITIES 

Proposed Rulemaking 

As published at 40 FR 57357 (De¬ 
cember 9. 1975) the Commission an¬ 
nounced the adoption of $ 240.23a-l(T). 
effective December 1. 1975. which sus¬ 
pends. until March I. 1976. the opera¬ 
tion of certain Commission rules, in 
whole or in part, in order to prevent the 
application of those rules to the activi¬ 
ties of certain municipal securities pro¬ 
fessionals (who otherwise would become 
subject to those rules on December 1. 
1975) pending consideration of certain 
proposed amendments to existing rules 
as contained herein. The proposed 


amendments and additions to rules dis¬ 
cussed herein should, therefore, be read 
in conjunction with 3 240.230-1 (T>, as 
adopted. 

The Commission hereby gives notice 
of proposed amendments to 33 240.10b- 
3. 240.10b-16. 240.15bl-3, 240.15b&-l. 
240.15b8-2. 240.15b9-l, 240.15b9-2, 240. 
15cl-l, 240.15C1-3. 240.15cl-4. 240.l5cl- 

5. 240.15C1-6, 240.15c 1-7, 240. 15c 1-8. 

240.15C2-4. 240.15c2-5, 240.15C2-7 and 
240.15C2-11; and proposed 38 140.15bl0- 
12, 240.15Ba2-4. 240.15Ba2-5. 240.15Ba2- 

6. 240.15BC3-1 and 240.17a-21; and in¬ 
vites comments thereon. The proposals 
concern the regulation of municipal secu¬ 
rities brokers, municipal securities deal¬ 
ers and transactions in municipal secu¬ 
rities. as well as reporting requirements 
for the Municipal securities Rulemaking 
Board (“M8RB"). 

A. Regulatory pattern for municipal 
securities prior to the Securities Acts 
amendments of 197S X (the “1975 
Amendments’*). Prior to the 1975 
Amendments, municipal securities were 
“exempted securities'* for all purposes 
under the Act, and any section there¬ 
under which by its te*ms did not apply 
to an “exempted security” was Inap¬ 
plicable to municipal securities or bro¬ 
kers and dealers effecting transactions 
only in municipal and other exempted 
securities. In addition, banks acting as 
dealers in municipal securities were not 
within the purview of the Act Thus, 
for example, brokers and dealers effect¬ 
ing transactions solely in municipal and 
other exempted securities, and banks act¬ 
ing as dealers in municipal securities, 
were not subject either to the registra¬ 
tion requirements of section 15, 3 or to the 
recordkeeping requirements of section 
17.* 1 In addition, the Commission's rules, 
promulgated under section 15(b) (15 
U.S.C. 789(b)), applicable to transactions 
effected by registered brokers and dealers 
who are not members of the National 
Association of Securities Dealers. Inc. 
(the “NASD**) (hereinafter referred to 
as “SECO rules’*) were inapplicable to 
transactions in municipal securities ef¬ 
fected by brokers and dealers which con¬ 
fined their activities to municipal and 
other exempted securities. 

Similarly, brokers and dealers effecting 
transactions solely in municipal and 
other exempted securities were exempt 
from certain of the anti-fraud and fi¬ 
nancial responsibility sections of the Act 
(and the rules and regulations there¬ 
under). Both section 15(c)(2) (15 U.S.C. 
78o(c> (2)). which prohibits brokers and 
dealers from engaging in fraudulent, de¬ 
ceptive or manipulative acts or practices 
or making any fictitious quotation, and 
section 15(c)(3) (15 U.S.C. 78o(c)(3>). 
which prohibits brokers and dealers from 
acting In contravention of Commission 
rules and regulations regarding financial 
responsibility and related practices, as 
well as rules promulgated pursuant to 


» Pub L 94-29 (June 4. 1975) 
• 15 UjS.C. 78o. 

•15 US C. 78q. 


those sections, were In applicable to 
transactions in municipal securities since 
those sections by their terms excluded 
•‘exempted securities." * 

Certain other of the anti-fraud provi¬ 
sions of the Act, such as $ 240.l0b-5. have 
applied (and presently apply ) to trans¬ 
actions in municipal securities by any 
person. Certain of the rules under sec¬ 
tion 10(b) (15 U.S.C. 78J(b)). however, 
have been, and continue to be. limited in 
their application to transactions by 
brokers and dealers and do not apply to 
transactions by other persons (e.g„ 
33 240.1 Ob-3 and 240.10b-16>: such rules, 
therefore, have not applied < and. absent 
amendment, will not apply) to transac¬ 
tions effected by banks acting as dealers. 
Of the section 10(b) series of rules, only 
3 240.10b-4 (which applies only to short 
tendering in tender offers). 33 240.10b-6 
and 240.10b-7 (which expressly exclude 
transactions in "exempted securities"). 
3 240.10b-13 (which by its term applies 
only to equity securities), and 8 240.1 Ob- 
17 (which is inapplicable to ordinary in¬ 
terest payments on a debt security) have 
not applied (and. absent amendment, will 
not apply) to transactions In municipal 
securities. 

Rules adopted pursuant to section 15 
(c)(1) of the Act (15 UB.C. 78o<C><l>) 
have always applied to transactions in 
municipal securities effected by brokers 
and dealers (but not by banks or their 
separately identifiable departments or 
divisions acting as dealers), since that 
section does not expressly exclude (as to 
sections 15(c) (2) and 15(c)(3) (15 U.S.C. 
78o(c)<2> and 78o(c>(3>) transactions 
in “exempted securities.** Thus, for ex¬ 
ample, brokers and dealers (but not 
banks or their separately identifiable de¬ 
partments or divisions acting as dealers) 
effecting transactions in municipal secu¬ 
rities have been and are presently re¬ 
quired to send written confirmations to 
customers (5 240.15cl-4) and to avoid 
churning of customers* accounts (5 240.- 
15cl-7). 

B. Changes effected by the 1975 
amendments. The 1975 amendments al¬ 
tered the pattern of regulation of mu¬ 
nicipal securities by making several ma¬ 
jor changes in the Act. The first Is the 
addition of a new Section 15B to the Act. 
(15 U.S.C. 78o-4>. which provides for 
registration of municipal securities deal¬ 
ers (including bonks and separately 
identifiable departments or divisions of 
banks),* effective December 1. 1975, and 
establishes a new self-regulatory organi¬ 
zation. the MSRB. to adopt rules govern- 


• On November 20. 1975, the Commission 
adopted certain amendment* relating to the 
financial responsibility rule* under the Act. 
and announced certain other actions In con¬ 
nection with related recordkeeping rules. Ser 
Securities Exchange Act Release No. 11854 
(November 20. 1976) (40 FR 57786). 

* The Commission ha* already taken action 
with respect to the registration of municipal 
sec unties brokers and municipal securities 
dealers. In Securities Exchange Act Release 
No. 11585 (August 11. 1975) (40 FR 37228). 

the Commission (I) announced that non¬ 
bank municipal securities professionals 
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ing municipal securities trading and the 
activities of municipal securities brokers 
and municipal securities dealers.* 

The second major change involved 
amendment of certain of the definitions 
contained In section 3(a) of the Act (15 
U.S.C. 78c<a)>. In particular, the term 
4 exempted security 0 as defined in sec¬ 
tion 3(a) (12) (15 U.8.C. 78c(a> (12)) was 
modified, effective December 1. 1975. to 
provide that: 

municipal securities shall not be deemed to 
be "exempted securities’* for the purpose of 
Sections 15. 15A (except subsections (b)(0). 
(b) (11) and (g)(2) thereof) end I7A of 
I the Act|. f 


would be required to register on Form BD 
(| 240.50)): (it) proposed the adoption of 
ft 240.158*2-1 and 2 (concerning registra¬ 
tion of bank municipal securities dealers and 
non-bank municipal securities dealers whose 
business la exclusively Intrastate): and (Ul) 
proposed Form MSD for bank registrant* 
After considering the comments received, the 
Commission Issued Securities Exchange Act 
Release No. 11742 (October 15. 1075) (40 FR 
48773), adopting If 240.15Ba2-l and 240.15 
Ba2-2, and two temporary rules, I! 240.16B* 
2-3(T) and 240.16a-l (T). which provide a 
grace period for new registrants, under speci¬ 
fied conditions, from the requirement that 
all municipal securities professionals be ef¬ 
fectively registered by December 1. 1975. That 
release also adopted Form MSD (I 240.850). 
with amendments to provide for Its use by 
separately Identifiable departments and di¬ 
visions of bonks. Simultaneously. In Securi¬ 
ties Exchange Act Release No. 11741 (Oc¬ 
tober 15. 1975) (40 FR 40420). the Commis¬ 
sion put into effect summarily, pursuant to 
Section 10(b)(3)(B) of the Act (15 U.S.C. 
78s(b) (3) (B)). certain rules of the MSRB. 
Including a rule defining the term “sep¬ 
arately identifiable department or division 44 
of a bank. 

«To date, the MSRB has filed with the 
Commission tweny-three rules adopted un¬ 
der Section 15B(b) of the Exchange Act (15 
VAC. ISo 4(b), all but one of which are 
housekeeping rules, establishing administra¬ 
tive procedure* and providing for the pay¬ 
ment by registrants of an initial fee to the 
MSRB. The one substantive rule, as indi¬ 
cated In note 5 supra, established a defini¬ 
tion of the term “separately Identifiable de¬ 
partment or division' 4 of a bank . 

t Section 3(a) (12) of the Act, as amended 
by the 1876 Amendments, contains a typo¬ 
graphical error insofar as It literally provides 
that, for purposes of 8ectlon 16A (g)(2) 
(granting power to deny membership on 
the basis of statutory disqualifications) mu¬ 
nicipal securities are “exempted securities.’ 4 
The proper section reference should have 
been to Section 15A(g)(8) (15 UB-C. 78o-3 
(8) (3)) (granting authority to deny mem¬ 
bership based on operational and professional 
qualifications), for the reasons discussed 
below. 

Since Section 15A(f) of the Act provide* 
that ”|n jothlng in this section shall be con¬ 
strued to apply with respect to any transac¬ 
tion ... In any exempted security. 44 Section 
3(a) (12). as written, would prohibit the 
NASD from denying membership in that 
organization to persons subject to a statu¬ 
tory disqualification, while granting the 
NASD the power to establish operational and 
professional qualifications. In fact, the op¬ 
posite result was Intended by the Congress, 
os evidenced by the fact that (1) in 8 2474. 
the predecessor bill to the 1875 Amendments, 
the definitional section was drafted so that 
the NASD could not deny membership based 
on operational and professional qualifications 
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In addition, new definitions for municipal 
securities professionals were added to the 
Act In sections 3(8) (30) and 3(a) (31) 
respectively (16 U.8.C. 78c(a) (30) and 
78c(a) (31)): (l) “municipal securities 
dealer," which includes all “dealers" in 
municipal securities (as the term is de¬ 
fined In section 3(a)(5) of the Act (15 
U.8.C. 78c(a)<5)) and all banks, and 
separately identifiable departments and 
divisions of banks, engaged in the busi¬ 
ness of buying and selling municipal 
securities for their own accounts other¬ 
wise than in a fiduciary capacity: and 
<ii) “municipal securities broker." which 
includes all “brokers" in municipal se¬ 
curities <as that term is defined In sec¬ 
tion 3(a> (4) of the Act <15 U.S.C. 78c(a) 
( 4 >)).» 

Finally, the 1975 Amendments ex¬ 
panded the Commission’s rulemaking 
authority with respect to municipal se¬ 
curities professionals and transactions 
in municipal securities. 8ection 15(c) (1) 
and 15(c)(2) of the Act (15 UJ3.C. 78o 
(c)(1) and 780 ( 0 ( 2 )), with respect to 
manipulative, deceptive and fraudulent 
acts, practices, devices and contrivances, 
were amended, effective June 4, 1975, to 
give the Commission explicit rulemak¬ 
ing authority with respect to the munici¬ 
pal securities dealers (including banks) 
which "make use of the tJurisdictional 
means) to effect any transaction in, or 
to induce or attempt to Induce the pur¬ 
chase or sale of. any municipal security 
• • •" Section 17(a) of the Act <15 
U.8.C. 78o(c) (1) and 78o(C)<2)) was 
also amended, effective June 4, 1975. to 
give the Commission explicit authority 
to prescribe records to be maintained 
and reports to be disseminated by mu¬ 
nicipal securities dealers and the MSRB. 

C. Regulatory Pattern on December 1 . 
1975. The result of these changes will be 
that, on December 1; 1975. absent Com¬ 
mission action: 

(i) Brokers and dealers effecting 
transactions In municipal securities 
would become subject to all of the Com¬ 
mission’s existing rules under sections 
15(0 (2) and 15(c) (3) (15 U.8.C. 78o<c> 
(1) and 78o(c) (2)) with respect to such 
transactions for the first time. Because, 
however, those rules apply only to “brok¬ 
ers" and “dealers" at the present time, 
and not to all “municipal securities 
dealers," banks and their separately 
identifiable departments or divisions 
would not be covered by those rules. 

<ii) Rules promulgated under sections 
10(b) (15 U.8.C. 78j(b>) and 15 (c)(1) 


(8*C S. 2474. 11. 83d Cong.. 2d 8 ess. 1874), 
and (2) tbe MSRB waa given the rulemaking 
authority with respect to the establishment 
of standards of operational capability) (see 
Section 15B(b) (2) (A) of the Act) (16UB.C. 
78o-4(b) (2) (A)). , . # . 

Legislation which would make certain tech¬ 
nical amendments to the 1875 Amendments. 
Including correcting the typographical error, 
has been introduced in the 84th Congress. In 
the meantime, the NASD Is proceeding as If 
the error had been corrected. 

■In contrast with the change in the defini¬ 
tion of “exempted security,*’ the definitions 
in Sections 3(a) (80) and 3(a) (311 were effec¬ 
tive on June 4.1975. the date of enactment of 
the 1875 Amendments. 
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(15 U &.C. 78o(c)(l)) of the Act which 
currently apply to transactions in mu¬ 
nicipal securities effected by brokers and 
dealers would continue to apply to 
brokers and dealers, but not to banks (or 
separately identifiable departments or 
divisions of banks). Rules and regula¬ 
tions under Sections 10(b) and 15(c) (l) 
which are not limited in their applica¬ 
tion to brokers and dealers and which 
do not exclude transactions in “ex¬ 
empted securities." os defined in Section 
3(a) (12) (e.g.. IS 240.1Ob-5 and 240.15- 
cl-2), would continue to apply to all 
transactions in municipal securities by 
any person (for Section 10(b) rules), or 
by any broker, dealer or municipal se¬ 
curities dealer (for Section 15(c)(1) 
rules): • . 

(ill) Rules under section 15(b) of 
the Act (15 U.8.C. 78o(b>) currently 
applicable to registered brokers and 
dealers which are not members of the 
NASD, such as rules governing suit¬ 
ability and handling of discretionary ac¬ 
counts. would also apply to municipal 
securities brokers and dealers (other 
than banks and separately identifiable 
departments or divisions of banks) 
which arc not members of the NASD; M 
and 

(iv) Recordkeeping and reporting 
rules under Section 17(a) of the Act 

•Both the amendment to Section 16(e)(1) 
of the Act which extended the Commission’* 
rulemaking authority to define “manipula¬ 
tive. deceptive, or other fraudulent device 
or contrivance* 4 to include octlvlttee of mu¬ 
nicipal securities dealer®, and the definition 
of municipal securities dealers In Section 3 
(a) (30) of the Act. became effective on 
June 4, 1975, the date of enactment of the 
1975 Amendments. See Sccton 31(a) of the 
1876 Amendment* (88 Stat. 170). A» a re¬ 
sult, theme rules under Section 16(c)(1) 
which are not limited In their application to 
brokers and dealers, such as If 240.15c 1 -2 
and 240.16C1-9. became Immediately ap¬ 
plicable to the activities of municipal «* 
curl ties dealers (Including banks and their 
department* and divisions acting as 
dealers). 

*• Since the NASD has no power to adopt 
similar rules governing transaction* in 
municipal necurlties. transactions In muni¬ 
cipal securities effected by municipal securi¬ 
ties broker* and municipal securities dealers 
which are NASD members would not bo 
subject to any rules In these areas. Banks 
(and separately identifiable department* or 
divisions of banks) also would not be sub¬ 
ject to rules in these areas, since neither 
tho Commission (directly) nor the NASD 
has rulemaking authority over banks to es¬ 
tablish Just and equitable principles of 
trade. 

Unless amended, after December 1, 1975. 
the SECO rules unler Section 15(b) would 
have to be compiled with by all municipal 
securities broker* and dealer* (other than 
banks and department* or divisions thereof) 
even prior to the effectiveness of registration 
by such persons because the temporary ex¬ 
emptions from tho requirement that such 
registration* be effective provided by 
f 240.15a-l(T) and | 240.15a2-3(T) for 
municipal securities brokers and municipal 
securities dealers which have filed applica¬ 
tions for registration by November 30, 1876 
are conditioned on compliance with all other 
provisions of the Act, Including the rules 
and regulations promulgated thereunder, 
as if they were effectively registered 
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<15 U.8.C. 784(a)) currently applicable 
to registered brokers and dealers would 
also apply to registered municipal 
securities brokers and municipal secu¬ 
rities dealers effecting transactions 
solely in municipal securities (other 
than banks and separately identifiable 
departments or divisions of banks).” 

D. M unicipal securities rulemaking 
board. Under the novel self-regulatory 
pattern established by the 1975 Amend¬ 
ments. the MSRB lias primary rulemak¬ 
ing authority with respect to the activi¬ 
ties of municipal securities dealers and 
transactions In municipal securities,” 
subject to Commission approval in the 
some manner as are the rules of other 
self-regulatory organizations.” The Com¬ 
mission has tlie authority to alter or sup¬ 
plement rules of the MSRB in any man¬ 
ner consistent with the purposes of the 
Act. 1 * However, the legislative history 
clearly Indicates that 

ftlh# Board is Intended to be the primary 
medium for regulation of the municipal se¬ 
curities industry and should be furni&hed 
ample opportunity to develop responsible 
rule* for the industry. 14 

Nevertheless, the authority lodged in 
the MSRB was not designed to supplant 
or curtail the Commission's powers un¬ 
der the Act. Section 15B(b> (3) (15U.8.C. 
(78o-4(b) (3>>, for example, specifically 
prorides that "[nothing in Section 15B 
shall be construed to impair or limit the 
power of the Commission under (the 


“In thl* regard, the Commission recently 
announced certain actions with respect to 
the reporting and recordkeeping rules under 
Section 17(a) which are applicable to 
brokers and dealers. Securities Exchange 
Act Release No. 11854 (November 20, 1978) 
(40 FB 57780). In addition, the Commission 
has proposed certain other amendments to 
the reporting rules under SccUon 17(a) In 
conjunction with the proposed adoption of 
the FOCUS Report. Securities Exchange Act 
Release No. 11748 (October 20. 1975) (40 
FR 51060). 

“Specifically enumerated areas in which 
the MSRB must adopt rule* include: (1) 
standards of training, experience and com¬ 
petence. as well as such other qualifications 
as the MSRB finds neeeaaary or appropriate 
In the public Interest or for the protection 
of investor*; (2) the prevention of fraudu¬ 
lent and manipulative acts and practices; (8) 
the promotion of Just and equitable princi¬ 
ples of trade; (4) providing for the periodic 
examination of municipal securities broken 
and municipal securities dealers to determine 
compliance with the provisions of the Act, 
the rule* and regulations thereunder, and 
the rules of the MSRB; (6) the form and 
oontent of quotations relating to municipal 
securities, including rules designed to pro¬ 
duce fair and Informative quotations, and to 
prevent fictitious and misleading quotations; 
and (6) the prescription of records to be 
made and kept by municipal securities deal¬ 
er and the periods for which such records 
all all be preserved. Sections 15B(b) (2) (A), 
(C|. (E), <F>. and (O) of the Act <15 Ufi.C. 
78o-4(b)(2) (A), (C), (E), <F). and <G)). 

“Sac Section 19(b)(1) and (2) of the Act 
(15 U5.C. 788(b)(2)). 

u See Section 19(c) of the Act (16 U8.C. 
78*(c) ), 

*8. Rep. No. 94-75, Report of the Senate 
Committee on Banking. Housing and Urban 
Affairs to Accompany 5. 20. 94th Oong.. 1st 
Sees. 48 (1978). ("Senate Report"). 


Act].** Indeed, the Commission's powers 
were expanded by the 1975 Amendments. 

The result of the 1975 Amendments is 
to create certain areas In which there 
is concurrent jurisdiction on the port of 
the Commission and the MSRB with re¬ 
spect to municipal securities activities. 
Both the MSRB and the Commission 
have rulemaking power with respect to 
preventing fraudulent and manipulative 
acts and practices, establishing qualifica¬ 
tions standards for municipal securities 
professionals (for nonbank municipal se¬ 
curities brokers and dealers). preventing 
false and misleading quotations, promot¬ 
ing just and equitable principals of trade 
for non-NASD municipal securities brok¬ 
ers and municipals securities dealers 
(other than bonks and separately identi¬ 
fiable departments or divisions of banks). 
and setting requirements for books and 
records. 

In its report on 8. 249. the Senate 
Committee on Banking. Housing and Ur¬ 
ban Affairs stated with respect to the 
Commission's direct powers: 

In contrast to the expansive rulemaking 
functions of the Board, the HEC*» direct rule- 
making with respect to transactions in mu¬ 
nicipal securities would be limited to the 
control of fraudulent, manipulative, and de¬ 
ceptive acts and practice*. (Sections 15(c) 
(1) and (2). Thia power . . . is Included in 
the bill to make clear that the Commission** 
responsibility extends beyond sanctioning 
tho*e who have engaged in manipulative or 
deceptive practices with respect to munici¬ 
pal securities and includes the promulga¬ 
tion of prophylactic rules.** 

This language would seem to Indicate 
that, apart from the anti-fraud area, the 
Congress expected the Commission to 
defer to the MSRB with respect to rules 
governing municipal securities transac¬ 
tions. It Is also clear, however, that Con¬ 
gress enacted the 1975 Amendments ful¬ 
ly cognizant that there existed a regu¬ 
latory framework governing the activi¬ 
ties of brokers and dealers, and that, by , 
amending the Act In the manner it did, 
municipal securities brokers and mu¬ 
nicipal securities dealers would be sub¬ 
jected to that existing framework. The 
Congress* awareness of an existing regu¬ 
latory scheme is highlighted by refer¬ 
ences to specific rules which, in their 
present form, might create difficulties if 
applied to municipal securities profes¬ 
sionals. For example, with respect to ap¬ 
plication of the net capital rule, the Sen¬ 
ate Committee noted that #i it may not be 
appropriate to apply the existing net 
capital rules to firms that are solely 
brokers in municipal securities, whose 
only customers arc professional securi¬ 
ties dealers and banks .**" Similarly, with 
respect to 5 240.15c2~ll. which prohibits 
brokers and dealers from initiatin g mar¬ 
ket-making activities when certain fi¬ 
nancial and other information about a 
security and its Issuer are not available, 
the Committee slated Uiat application 
of the rule with respect to municipal 
securities “would have very serious ad¬ 
verse consequences.* 4 " By Including 

“ Id at 50. 

“Id at48. 

“ Id. 


these references, the Committee cau¬ 
tioned the Commission against applying 
those of its rules which are Inappropri¬ 
ate for the municipal securities industry 
to municipal securities professionals, 
while at the same time Indicating an 
awareness of the existing regulatory 
structure and a tacit approval of appli¬ 
cation of existing rules (appropriately 
amended. If deemed necessary by the 
Commission) to municipal securities pro¬ 
fessionals. 

E. Rules considered by the Commis¬ 
sion. The Commission has reviewed its 
existing rules to determine the extent to 
which such rules should be permitted to 
become applicable on December 1, 1975 
with respect to transactions in municipal 
securities effected by brokers and dealers, 
as well as the extent to which tlie Com¬ 
mission should extend to municipal secu¬ 
rities dealers which are banks or depart¬ 
ments or divisions thereof (in those areas 
In which it has authority) those rules 
which are currently limited in their ap¬ 
plication to brokers and dealers. 

I Anti-fraud rules. The Commission 
has determined that, with certain excep¬ 
tions. the Commission's anti-fraud rules 
should apply to transactions in munici¬ 
pal securities regardless of whether the 
MSRB adopts Its own rules to prevent 
fraudulent and manipulative acts and 
practices. The Commission's rules under 
Sections 10(b). 15(c) <1> and 15(c)(2) 
historically have applied to all brokers 
and dealers regardless of whether or not 
they were members of a national secu¬ 
rities exchange or the NASD, and re¬ 
gardless of whether any exchange or as¬ 
sociation had similar rules prescribing 
the same practices: the Commission sees 
no reason to depart from this pattern in 
regulating transactions In municipal 
securities. 

The legislative history of the 1975 
Amendments clearly supports such ap¬ 
proach. As Indicated previously, the Berv 
ate report on 8. 249 makes clear that 
the Commission's responsibility “extends 
beyond sanctioning those who have en¬ 
gaged in manipulative or deceptive prac¬ 
tices with respect to municipal securities 
and Includes the promulgation of pro¬ 
phylactic rules/ 410 and that expansion 
of the Commission'.-. Authority under Sec¬ 
tions 15(c)(1) and 15(c)(2) to cover 
transactions effected by municipal secur¬ 
ities dealers was ,4 a necessary element of 
comprehensive regulation of municipal 
securities trading." * 

The Commission recognizes that there 
are important differences between the 
trading market for municipal securities 
and that for corporate securities, and 
that rules which may be suitable for ap¬ 
plication to trading In corporate securi¬ 
ties may not be appropriate in all cases 
for municipal securities. Where it ap¬ 
pears that such rules should apply lo 
municipal securities transactions, the 
Commission has no basis for believing 
that those rules should distinguish be¬ 
tween municipal securities professionals 
which are brokers and dealers, on the 
one hand, and municipal securities deal- 


“ Id. at SO (emphasis added). 
"Id. at 111. 
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ers which arc banks and separately 
identifiable departments or divisions of 
banks, on the other. 

Sections such as 88 240.10b-6 and 
240.10b-7. in the Commission's view, 
should continue to exempt transactions 
in municipal securities. Similarly. 
} 240.15c2-3, which prohibits trading in 
certain German securities. §8 240.15c2-5, 
which requires certain disclosures, as well 
as a suitability determination, in con¬ 
nection with certain extensions of credit, 
and 8 240.15c2-6, which requires the de¬ 
livery of a prospectus in connection with 
a distribution, should be either partially 
or wholly inapplicable to transactions In 
municipal securities” Finally, as dis¬ 
cussed more fully, infra, 8 240.15c2-ll, 
which prohibits the initiation or resump¬ 
tion of quotations without specific Infor¬ 
mation regarding the issuer of the secu¬ 
rity, should not be applied to quotations 
in municipal securities. 

The Commission believes that the 
problem of investor protection should be 
paramount in considering existing anti- 
fraud rules. The Commission’s rules un¬ 
der sections 15(c)(1) and 15(c)(2) are 
important enforcement tools, necessary 
to prevent the public from being sub¬ 
jected to fraudulent and deceptive prac¬ 
tices in municipal securities. The 
Commission does not believe that, for ex¬ 
ample, requiring, under its rules, under¬ 
writers to transmit to issuers promptly 
the proceeds of distributions, requiring 
municipal securities professionals to 
identify quotations, or to refrain from 
representing that distributions are ‘‘at 
the market'' when in fact no market ex¬ 
ists other than that made or controlled 
by them will disrupt existing business 
practices or apply inappropriately to 
municipal securities professionals. 

(a) Rules under section 10(b). By their 
terms, 88 240.10b-3 and 240.10b-16 cur¬ 
rently are limited in their application to 
brokers and dealers; the Commission be¬ 
lieves that they should be amended to 
apply specifically to activities of munici¬ 
pal securities dealers so that bonk deal¬ 
ers are subject to the requirements of 
these rules. 

The Commission notes that certain of 
the rules would continue to be inappli¬ 
cable to municipal securities by their 
very terms. For example. 88 240.1 Ob-6 
and 240.10b-7 would continue to be 
inapplicable to ’‘exempt securities/* 
8 240.10b-13 would still be inapplicable 
to municipals since it is limited in its ap¬ 
plication to equity securities, 8 240.10b- 
17 would also not apply since the rule 
contains an exemption for "ordinary in¬ 
terest payment^) on a debt security/* 
and municipal securities clearly fit into 
the category of debt securities. 


11 Although { 240 1&C2-8 does not apply to 
municipal securities alnce such *ecurltle» are 
not subject to the Securities Act of 1033. the 
Commission Is considering whether. In con¬ 
nection with a distribution of municipal se¬ 
curities. municipal securities brokers and 
municipal securities dealers should be re* 
<1 ulred to furnish any offering circular which 
is made available to them In connection with 
the offering. 


In addition, 88 240.10b-l (prohibition 
of manipulations with respect to certain 
securities exempted by Commission rule 
under section 12(a)), 240.10b-2 (prohibi¬ 
tion of certain payments in connection 
with distributions on an exchange). 240.- 
10b-4 (governing short tendering), and 
8 240.10b-6 (regulating distributions ef¬ 
fected through rights), either do not 
apply by their terms to municipal secu¬ 
rities or have no application to the way 
in which municipal securities are distrib¬ 
uted or traded. 

Section 240.10b-5, which has always 
applied to all transactions in municipal 
securities, regardless of whether a bank 
was involved, will continue to do so. Sec¬ 
tion 240.10b~9. which prohibits certain 
representations in connection with "all- 
or-none" or "best efforts" underwritings, 
will have any a minor Impact on mu¬ 
nicipal securities underwritings, since 
such offerings usually are underwritten 
on a "firm commitment" basis. Where, 
however, municipal securities, such as 
industrial revenue bonds, may be sold 
occasionaUy on an "all-or-none" or "best 
efforts'* basis, the Commission believes 
that certain of the abuses to which 
f 240.1Ob-9 Is directed may well exist. 

(b) RtUcs under section 15(c) (1). The 
Commission believes that all of the sec¬ 
tion 15(c) <1) series of rules should apply 
to transactions in municipal securities 
effected by banks as well as by brokers 
and dealers. The Commission, therefore, 
proposes that all of rules under section 
15(c)(1) which specifically refer to 
brokers and dealers be amended to in¬ 
clude municipal securities dealers. 

Rules affected by the proposed amend¬ 
ments are 8 240.15cl-l which defines the 
terms "customer" and "completion of 
the transaction" for purposes of the sec¬ 
tion 15(c)(1) series of rules, 8 240.15cl- 
3, which prohibits misrepresentation by 
brokers and dealers as to registration 
pursuant to Section 15(b) of the Act. 
8 240.l5cl-4, which prohibits the effect¬ 
ing of transactions without written con¬ 
firmation thereof, 8 240.15cl-5. which 
prohibits a broker or dealer from effect¬ 
ing a securities transaction for the ac¬ 
count of a customer in a security, where 
the issuer is in a control relationship 
with the broker or dealer, unless the 
broker or dealer discloses to the customer 
the existence of that relationship. 8 240.- 
15cl-6 which requires disclosure of a 
broker or dealer's participation or in¬ 
terest in a distribution. 8 240.15cl-7. 
which prohibits "churning," and 8240.15 
cl-6. which prohibits a broker or dealer 
from representing that a distribution is 
being made "at the market" unless the 
broker or dealer knows or has reason¬ 
able grounds to believe that a market 
for such a security exists other than 
that made, created or controlled by him. 

It has been suggested that the re¬ 
quirement in I 240.15c 1-4 that a broker 
disclose on its confirmation either the 
name of the person from whom the se¬ 
curity was purchased or to whom it was 
sold, or the fact that such information 
will be furnished upon request, is inap¬ 
propriate for the municipal securities in¬ 


dustry because such disclosure may mis¬ 
lead investors and interfere with the 
orderly functioning of the municipal se¬ 
curities market. The Commission pro¬ 
poses not to eliminate this feature of 
the rule with respect to municipal secu¬ 
rities brokers: however, in order to pre¬ 
vent possible disruption of the activities 
of municipal securities brokers required 
to register with the Commission for the 
first time on December 1. 1975. and in 
order to solicit comments from interested 
persons with respect to the appropriate¬ 
ness of continuing the requirement of 
disclosing "the other side** in a munici¬ 
pal securities brokerage transaction, the 
Commission has provided a temporary 
exemption from this feature, with re¬ 
spect to municipal securities brokers, 
until March 1, 1076. 

In particular, the Commission notes 
that 8 240.15cl-4 embodies traditional 
agency principles with respect to dis¬ 
closures required of an agent, and that 
the Rule would seem to have particular 
importance in the case of an agent serv¬ 
ing two principals with conflicting in¬ 
terests. However, in view of the exclu¬ 
sion of market professionals (i.e.. brokers 
and dealers) from the definition of the 
term "customer" In 8 240.15cl-4 (which 
exclusion the Commission proposes to 
expand to cover all municipal securities 
dealers) for purposes of all rules pro¬ 
mulgated under section 15(c)(1), 
8 240.15c 1-4 would not require disclosure 
of ‘the other side" of a transaction to a 
market professional served by a broker. 
Therefore, whatever concerns may exist 
with respect to such disclosure by mu¬ 
nicipal securities brokers generally, as 
required by 8 240.15ci-4, it would appear 
such concerns would be ameliorated by 
the Commission’s proposed amendments 
to 8 240.15c 1-1. 

The two remaining rules under section 
15(c)(1). 8I 240.15C1-2 and 240.15cl-9, 
do not require amendment and will con¬ 
tinue to apply to all securities profes¬ 
sionals (including municipal securities 
dealers which are banks or departments 
or divisions of banks). 

(c) Rules under section 15(c) <2). The 
Commission believes that, with certain 
exceptions, the section 15(c) (2) series 
of rules should also apply to municipal 
securities transactions, whether effected 
by brokers and dealers or by municipal 
securities dealers. The Commission, 
therefore, proposes to amend all of the 
rules under section 15(c)(2) which spe¬ 
cifically refer to brokers and dealers, 
other than 88 240.15c2-3. 240.15c2-6 and 
240.15c2-ll. to Include a reference to 
municipal securities dealers. 

Rules which would be affected by 
the proposed amendments would be 
8240.15c2-4, which requires the prompt 
transmission, or maintenance in escrow, 
of payments received in connection with 
distributions which are made on an "all- 
or-nono" basis, or on any other basis 
which contemplates that payment is not 
to be made until some future event or 
contingency occurs. 8 240,15c2-5, which 
requires certain disclosures, as well as a 
suitability determination, in connection 
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with certain credit transactions, and 
5 240.15c2-7. which requires the identifi¬ 
cation of quotations furnished to an in¬ 
terdealer quotation system. 

Although no changes ore proposed for 

240.15c2-3 and 240.15c2-8. it should 
be noted that those rules will continue to 
be inapplicable to transactions in mu¬ 
nicipal securities. 5 240.15c2-3 applies 
only to German securities, and ! 240- 
15c2-8 applies only to distributions of 
securities as to which a registration 
statement has been filed under the Se¬ 
curities Act or 1933 (15 UB.C. 77a et 
seq.) 

The Commission believes that S 240.- 
15c-5 should not be applied in its en¬ 
tirely to municipal securities. I 240.15c2- 
5 prohibits a broker or dealer from 
.arranging a loan for a customer to whom 
a security is sold, unless, before the 
transaction was entered into, the broker 
or dealer reasonably determines that the 
transaction, including the loan arrange¬ 
ment, is suitable for the customer and 
delivers to him a written statement set¬ 
ting forth certain material information 
as to the nature and extent of a custom¬ 
er’s obligations. 

Section 240.15c2-5 was designed orig¬ 
inally to deal with certain abuses in 
connection with the offer and sale of 
so-called "equity funding" programs, in 
which securities sold to a customer by a 
broker or dealer are used as collateral 
for a loan whose proceeds are in turn 
used for payment of premiums on a life 
insurance policy sold to the customer as 
an integral part of the program.- 3 
However, although adoption of the rule 
was prompted by the development of 
"equity funding" programs, S 240.15c2-5 
was broadly drafted to encompass other 
types of arrangements which would in¬ 
volve the borrowing of funds by cus¬ 
tomers in a manner other than conven¬ 
tional margin securities transactions 
governed by Regulation T(21 CFR 2201. 

Since municipal securities arc not sub¬ 
ject to section 7 of the Act <15 U.S.C. 
78g>. and therefore extensions of credit 
with respect to such securities are not 
covered by Regulation T 412 CFR 220). 
credit advanced or arranged by a broker 
or dealer in connection with municipal 
securities would come within the literal 
scope of 4 240.15c2-5. Because it appears 
to the Commission that there may have 
been certain credit abuses in connection 
with the sale of municipal securities com¬ 
parable to those which led to the adop¬ 
tion of the Rule, the Commission believes 
that it should apply the credit disclosure 
aspects of the Rule to municipal securi¬ 
ties. However, the Commission proposes 


— See Securtlkc* E xch ange Act Release No. 
6851 (July 17. 1962). (27 PR 7091). The 
nbuftfts included the lacl that such programs 
were being offered Indiscriminately to many 
persons Tor Whom they were not suitable, 
and that the customers were not being ade¬ 
quately Informed of the nature and extent of 
their obligations under the program, the 
charges which would be incurred, the risks 
assumed, and the fact that a substantial part 
of the customers* payments would go to the 
broker-dealer and other persons, including 
the salesman, associated with the broker- 
dealer. 
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that municipal securities be exempt from 
the provisions of paragraph lb) of 
5 240.15c2-5. which requires n suitability 
determination prior to entering into the 
transaction. 

With respect to 5 240.15c2-ll. the 
Commission believes that a complete ex¬ 
emption from the operation of the rule 
should be granted for quotations In mu¬ 
nicipal securities, i 240.15c2-ll provides 
that it shall be a fraudulent, manipula¬ 
tive or deceptive practice within the 
meaning of Section <c) (2) of the Act for 
any broker to disseminate any quotation 
for a security unless certain information 
concerning the issuer is available—cither 
in a filing with the Commission or in the 
broker’s own flies. 

Generally, the type of information re¬ 
quired by the rule is that which would 
be disclosed in a registration statement 
filed under the Securities Act of 1933 (15 
U8.C. 77a et seq.) or in the periodic 
reports filed under the Securities Ex¬ 
change Act <15 US.C. 78a et se<*> since 
municipal securities and their Issuers 
will continue to be exempt from the 
registration and reporting requirements 
of the Securities Act of 1933 and the 
Securities Exchange Act. the Senate 
Committee correctly pointed out in re¬ 
porting on S. 249 that “If 240.115c2-ll 

type of informations is_generally not 

available for municipal securities and 
their issuers."* The Committee then 
stated that applying 1 240.15c2-ll to 
municipal securities would "preclude 
brokers and dealers from submitting 
quotations on most issues of municipal 
sccuriUes, , * * a development which 
"would have very serious adverse conse¬ 
quences " The Committee concluded by 
stating that: 

41 )C expects, therefore, that immediately up¬ 
on enactment of 8. 240. the CammUaUon will 
exempt municipal aecurltle* from (1240.] 
I5c2-LL* 

The Commission believes, given this 
clear expression of Congressional Intent, 
that f 240-15c2-ll should be amended to 
exempt quotations for municipal secu¬ 
rities, The Commission, however, does 
not intend to imply that there are no 
standards for brokers, dealers, and mu¬ 
nicipal securities. On the contrary, the 
Commission believes that persons mak¬ 
ing markets in municipal securities have 
an affirmative duty to be informed con¬ 
cerning the securities which they are 
buying and selling. However, the Com¬ 
mission has not yet determined what 
specific type of information should be 
repaired as a general matter in the case 
of quotations in municipal securities, 
and. thus, has not yet exercised its au¬ 
thority to require that municipal secu¬ 
rities professionals be aware of. and dis¬ 
close. information concerning issuers 
available, for example, from sources 
other than issuers themselves. 

2. Reporting and recordkeeping re¬ 
quirements for the MSRB. In addition to 
providing for the creation of the MSRB. 
the 1975 Amendments grants the Com- 


• Senate Report at 48. 

-/<f. 
m Id. 


mbs!on the authority to require the 
MSRB to 

moke xiul keep for prescribed period* such 
records, furnish such copies thereof, and 
make and dfcwemlnat* such reports ss the 
Commtflston, by rule, prescribe m necessary 
or appropriate in the public Interest for the 
protection of foresters, or otherwise In fur¬ 
therance of the purposes of |the Act].** 

Moreover, section 17(b) of the Act 
provides that the MSRB fa subject at 
any time, or from time to time, to such 
reasonable periodic, special or other ex¬ 
aminations by the Commission as it 
deems necessary or appropriate In the 
public interest, for the protection of in¬ 
vestors. or otherwise in furtherance of 
the purposes of the Act. 

The Commission has considered the 
question of what records and reports 
should be required of the MSRB. In con¬ 
sidering the question, the Commission 
recognizes the unique nature of the 
MSRB, in that it is empowered only to 
adopt rules governing municipal securi¬ 
ties trading and the activities of munici¬ 
pal securities brokers and municipal se¬ 
curities dealers, and has no inspection 
or enforcement powers of its own. The 
Commission believes, however, that this 
fact does not diminish significantly, if 
at all. the need for comprehensive re¬ 
porting requirements for the MSRB, 
and. ultimately, recordkeeping require¬ 
ments. 

Section 3<a) <26) of the Act <15 UJ3.C. 
7Cc<a) >28) ) provides that, for purposes 
of sections 19(b), 19<c> and 23(b) of 
the Act <15 U8.C. 78s(b), 78s(c) and 
78w <b)), the MSRB Is a self-regulatory 
organization. As a seif-regulatory or¬ 
ganization. the MSRB is required to file 
all proposed rule changes with the Com¬ 
mission. and. in general, subject those 
rule changes to the approval of the 
Commission pursuant to section 19(b). 
In addition, the Commission Is given 
authority, under section 19<c) of the 
Act, to abrogate, add to. and delete from 
the rules of any self-regulatory organi¬ 
zation. including the MSRB. by following 
the specific procedures set forth In that 
section. 

The Commission has additional re¬ 
sponsibilities vis a vis the MSRB under 
Under section 15B<c)<83) of the Act 
section 15B of the Act <15 U-S.C. 78o-4). 
<15 U3.C. 78o-4<c)<8)>, the Commis¬ 
sion is authorized, by order, after notice 
and opportunity for hearing, to remove 
from office or censure any member or 
employee of the MSRB upon the Com¬ 
mission's finding that the member or 
employee has willfully violated any pro¬ 
vision of the Act, the rules and regula¬ 
tions thereunder, or the rules of the 
MSRB. or has willfully abused his au¬ 
thority. Furthermore, the Commission 
has the authority to enforce rules of the 
MSRB. both by means of injunctive re¬ 
lief pursuant to section 21 of the Act (15 
U-S.C. 78u) and administrative sanction 
(subject to certain exceptions and pro¬ 
cedural requirements) pursuant to sec¬ 
tion 15B<c> of the Act <15 U.S.C. 78o- 
4<c)>. and, with respect to municipal 


-Section 17(a)(1) of the Act (15 U SO. 
78q(aMl). 
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.securities brokers and non-bank mu¬ 
nicipal securities dealers who arc not 
members of a national securities asso¬ 
ciation. the Commission is required to 
conduct examinations and tests required 
by rule of the MSRB. 

Finally, pursuant to section 23(b) of 
the Act (15 U.S.C. 78w(b>) the Commis¬ 
sion is required to Include in its annual 
report to the Congress certain inform 
matlon concerning self-regulatory or¬ 
ganizations, including the MSRB. The 
Commission is required under section 
23(b)(2) (15 U3.C. 78w<B) (2)) to 

include in its annual report a sum¬ 
mary of its oversight activities with re¬ 
spect to the MSRB, including a descrip¬ 
tion of any examination conducted as 
part of such activities, any material rec¬ 
ommendations presented as part of such 
oversight activities to the MSRB for 
changes in its organization or rules, as 
well as any action by MSRB in response 
to any such recommendation. In addi¬ 
tion. section 23(b) (4) tB) (15 U.S.C. 
78w(b) (4)(B) > requires the Commission 
to include in its annual report a state¬ 
ment and analysis of the expenses and 
operations of each self-regulatory or¬ 
ganization, including the MSRB. in con¬ 
nection with the performance of its re¬ 
sponsibilities under the Act. 

In light of the substantial responsibili¬ 
ties which the Commission has with re¬ 
spect to the MSRB and rules adopted by 
the MSRB, the Commission believes that 
the MSRB should be required to file with 
the Commission annual and supplemen¬ 
tal reports and to maintain certain books 
and records. The Commission therefore 
proposes new I 240.17a-21 for that pur¬ 
pose. The Commission is considering the 
promulgation of rule proposals with re¬ 
spect to recordkeeping requirements for 
the MSRB, but is not prepared to propose 
any such rules at the preseut time. 

3. Broker/dealer qualification ra/es r \ 
Both the MSRB and the Commission 
have rulemaking authority with respect 
to establishing qualifications standards 
for municipal securities professionals. 
Under Section 15B(b)(2)(A> of the Act 
(15 US.C. 78o-4<b) (2) (A), the MSRB is 
required to adopt rules which provide 
that 

no municipal securities broker or municipal 
r-ocumiw dealer effect any transaction in. or 
induce or attempt to induce the purchase or 
*e)e of. any municipal security unless such 
municipal securities broker or municipal 
*'*curitlea dealer meets such standards of 
operational capability and such municipal 
securities broker or municipal securities 
dealer and every natural person associated 
with such municipal securities broker or 
municipal securities dealer meets such stand- 
ard of tra ining, experience, competence, and 

In addition to rule changes proposed in 
this release with respect to broker/dealer 
qualification and SECO rules, the Oommls- 
***** 1* considering the adoption of further 
amendments to thee* rules necessitated by 
tut amendments to Sections 15(b)(7), (8) 
<•) of the Act. as redesignated by the 
Amendments, and the new requirement 
tor registration of all exchange members. 

,.?*• amendments, if proposed or adopted. 
WI1 o« announced separately. 


such other qualifications as the Board finds 
necessary or appropriate In the public inter¬ 
est or for the protection of Investors. 

The Commission’s authority in this 
area is more circumscribed, for although 
the Commission may adopt rules estab¬ 
lishing standards of operational capa¬ 
bility, training experience and compe¬ 
tence. section 15(b)(7) (15 U^.C. 78o 
(b) (7)) grants the Commission such au¬ 
thority with respect only to registered 
brokers and dealers—but not banks or 
separately identifiable departments or 
divisions of banks * 

The Commission currently has two 
rules dealing with qualifications for bro¬ 
kers and dealers. These two rules were 
adopted by the Commission under old 
section 15(b) (8 > and apply only to bro¬ 
kers and dealers registered under section 
15 of the Act who are not members of a 
national securities association registered 
with the Commission under section 15A 
of the Act (15 UB.C. 78o-3> (ie.. the 
NASD). Section 240.1568-1 prorides that 
nonmember brokers and dealers may not 
effect over-the-counter transactions in 
securities unless: (1) Each associated 
person of such nonmember broker or 
dealer who is engaged directly or in¬ 
directly in securities activities any part 
of which is in (a> sales, <b) trading, <c) 
research or Investment advice, (di ad¬ 
vertising, (e) public relations, tf) hiring 
or recruitment of salesmen, (g) training 
of salesmen, or <h> underwriting, and 
every associated person who supervises 
others engaged in any of such activities, 
has successfully completed a general se¬ 
curities examination, and (2) such non¬ 
member broker or dealer shall have filed 
with the Commission a Form U-4 * for 
each associated person engaged directly 
or indirectly in securities activities. 

$ 240.1568-2 provides that no nonmem¬ 
ber broker or dealer or associated person 
of a nonmember broker or dealer shall 
be deemed qualified if. by action of a 
registered national securities association 
or exchange, such nonmember broker or 
dealer or associated person has been and 
is expelled or suspended from such as¬ 
sociation or exchange or has been and is 
barred or suspended from being associ¬ 
ated with all members of such associa¬ 
tion or exchange for violation of any 
such association or exchange rule which 
prohibits any act or transaction consti¬ 
tuting conduct inconsistent with Just 
and equitable principles of trade. The 


"Tbo Commtaxloa's authority with respect 
to establishing qualifications for securities 
professionals was. however, expanded by the 
Act. Prior to the 1875 Amendments, old Sec¬ 
tion 15(b)(8) of the Act provided the Com¬ 
mission's authority to set qualifications, but 
limited such authority to SECO broker- 
dealers tie., those registered brokers and 
dealers who effected transactions over-the- 
counter and who were not members of the 
NASD). The 1875 Amendments renumbered 
old 8ectlon 15(b) (8) and expanded its oov- 
erage to Include all brokers and dealers regis¬ 
tered pursuant to SecUon 15 or the Act. 

" Form U-4 (f 240 502) is the new uniform 
registration form for associated persons. See 
Securities Exchange Act Release No. 11424 
(May 16. 1975) (40 FR 30634). 


rule also provides for a procedure for 
reinstatement upon application to the 
Commission. 

The Commission believes that it is ap¬ 
propriate to permit the MSRB sufficient 
time to determine which associated per¬ 
sons should be required to take examin¬ 
ations. and what the content of those 
examinations should be, even though the 
Commission's explicit authority has now 
been expanded to include qualifications 
for all brokers and dealers. The Commis¬ 
sion further believes that no harm to the 
public will occur if qualifications for as¬ 
sociated persons of municipal securities 
brokers and dealers remain undefined 
until the MSRB has adopted a compre¬ 
hensive program for all municipal secu¬ 
rities professionals. Between the Com¬ 
mission's authority to deny registration 
and the application of the anti-fraud 
rules to municipal securities profession¬ 
als. Die Commission believes that the 
public lias adequate interim protection 
to permit associated persons to submit 
to a testing program at a later time. 

On the other hand, the Commission 
is of the view that municipal securities 
professionals (other than banka) who 
are not members of the NASD should be 
required to file Form U-4 for their as¬ 
sociated persons. Inasmuch as the NASD 
has the authority to require (and is 
requiring) that brokers and dealers ap¬ 
plying for membership In that organiza¬ 
tion file Form U-4 for their associated 
persons for the purposes of determining 
whether any such person is subject to a 
“statutory disqualification," within the 
meaning of the Act. the Commission be¬ 
lieves that 8ECO brokers and dealers 
should be subject to the same require¬ 
ment. 

Accordingly, the Commission proposes 
that 3 240.15b8-l be amended to require 
only that nonmember brokers and dealers 
file Form U-4 on behalf of their associ¬ 
ated persons who engage in municipal se¬ 
curities activities, and keep those forms 
up-to-date. The Commission believes 
that requiring Form U-4 for associated 
persons is necessary to provide informa¬ 
tion to tiie Commission concerning the 
identity and background of associated 
persons, and that imposing such a re¬ 
quirement will not in any way Interfere 
with the MSRB’s function in establishing 
qualification standards for municipal se¬ 
curities professionals. The Commission 
also proposes that the definition of non¬ 
member for purposes of 5 240.1568-1 be 
amended to Include non-bank municipal 
securities dealers whose business is ex¬ 
clusively intrastate and who register pur¬ 
suant to section 15B of the Act (15 U.S.C. 
78o-4> rather than section 15<b) (15 
U.S.C. 78o(b)) (“intrastate dealers"). 

The -Commission also proposes certain 
amendments to f 240.15b8-2. The 
amendments would provide, in addition 
to the current disqualification, that a 
person could not be a SECO broker or 
dealer or associated person if suspended 
or expelled by the NASD for violating a 
rule of the MSRB. In addition, the rule 
would provide that a person would not 
be disqualified from being a SECO broker 
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or dealer solely in municipal securities if 
he was disciplined by an exchange or as¬ 
sociation for corporate activities, unices 
the MSRB provides otherwise.* The ap¬ 
peal and reinstatement provisions of the 
rule would remain unchanged, so that the 
Commission could remove a disqualifica¬ 
tion under appropriate circumstances. 

In proposing these amendments, the 
Commission anticipates that the MSRB 
will promptly adopt rules resolving the 
question of whether securities profes¬ 
sionals who have been disciplined by. or 
barred or expelled from, an exchange or 
association for violation of rules govern¬ 
ing Just and equitable principles of trade 
in connection with corporate securities 
activities should be disqualified from act¬ 
ing as a nonmember municipal securities 
broker or municipal securities dealer, or 
from acting as an associated person of 
such a municipal securities broker or 
dealer < unless the Commission removes 
the disqualification*. If the MSRB does 
not promptly adopt such rules, the Com¬ 
mission believes that it should consider 
whether the proi>osed rule change should 
be withdrawn so that a person who is 
disqualified in the corporate area for 
conduct inconsistent with Just and 
equitable principles of trade will be 
similarly disqualified with respect to 
municipal securities activities. 

4. SECO Fees* 1 . Sections 240.15b9-l 
and 240.15b9-2 provide for the payment 
of fees and assessments by SECO brokers 
and dealers. Such fees are currently as 
follows: 

1. Initial Filing: 

«. Form BD ( I 249A01). No Charge. 

b. Form SECO-5 ( » 249 60S). $500. 

c. Form U-4 (1240 502). $fiO/a»ocUt*d 
person. 

2. Annual Assessment: 

Form SBCO-4 75 (1240 5041) 

a. Firm, $260. 

b. Associated Persons, $15, associated per¬ 
son. 

The Commission believes that newly 
registered municipal securities brokers 
and dealers (other than banks and their 
departments or divisions) who do not be¬ 
come members of the NASD should pay 
the existing SECO fees. Despite the fact 
that the MSRB Is entitled to levy assess¬ 
ments on municipal securities brokers 
and dealers to cover the costs of operat¬ 
ing and administering the MSRB. M the 
Commission will have the same enforce¬ 
ment and inspection responsibilities with 
respect to SECO municipal securities 
brokers and dealers as it currently has 
with respect to other SECO fees and as¬ 
sessments will discourage municipal se¬ 
curities brokers and dealers from ehoos- 


»• Th© Commission also proposes a tech¬ 
nical amendment* to I 240,15b8-2. Identical 
to that proposed for f 240.15b8r-l. to Include 
In tractate dealers who do not Join the NASD 
as •‘nonmembere 0 for purpoeei* of the rule. 

*» See note 27 supra 

•Section 15B(b)(2)(J) of the Act (15 
UJ3.C. 78o~4(b) (2) (J). The MSKB. on No¬ 
vember 3, 1075, filed with the Commission a 
rule change under Rule l0b-4 providing for 
an Initial aaaessment for municipal securities 
brokers and dealers of $100 per Arm. See Se¬ 
curities Exchange Act Relent* No. 11800 (No¬ 
vember 7. 1975) (40 FR 52800). 


ing to be associated with the SECO pro¬ 
gram rather than with the NASD solely 
on the basis of fees, since the NASD plans 
to assess its municipal members in the 
same manner as other NASD members. 

In this regard, the Commission notes 
that while the initial SECO fee is identi¬ 
cal to the initial NASD fee. le.. $500 
per firm, the annual assessment for 
SECO is computed on a per capita basis, 
while the NASD assessment is computed 
as a percentage of income. The Commis¬ 
sion is currently considering whether to 
propose that the basis for computing the 
SECO assessment should be changed to 
a percentage of income to more closely 
parallel the NASD assessments. Munici¬ 
pal securities brokers and dealers may 
wish to Uikc tills fact into account in 
determining whether or not to join the 
NASD. 

- 5. SECO rules.** Nonmcinber brokers 
and dealers are subject to the so-called 
“SECO program” of the Commission 
adopted pursuant to sections 15(b)(8). 
(9). and (10> of the Act.** Enacted in 
1964 as amendments to the Act. these 
provisions empowered the Commission to 
establish for sueft nonmember broker- 
dealers and their associated persons sup¬ 
plementary regulatory procedures and 
rules comparable to those adopted by the 
NASD for its members and their associ¬ 
ated persons. In various rules adopted 
under these statutory provisions, the 
Commission has set up specific proce¬ 
dures and norms of conduct closely 
paralleling those of the NASD in areas 
such as qualifications of associated per¬ 
sons of broker-dealers (including wtH- 
ten examinations). fees and assessments, 
standards for supervision of securities 
employees, discretionary accounts and 
suitability of recommendations. 

Section 15A(f) of the Act. as redesig¬ 
nated by the 1975 Amendments 05 
U.S.C. 78o-3<f)). provides that section 
15A. dealing with the authority of the 
NASD, is inapplicable to transactions by 
a broker or dealer in any "exempted 
security.” and. since municipal securities 
continue to be "exempted securities" for 
certain purposes under section 15A. in¬ 
cluding section 15A< b h 6) <15 U.8.C. 78o- 
3(b)(6)), the NASD has no power to 
adopt rules prescribing Just and equitable 
principles of trade for municipal secu¬ 
rities professionals or to discipline mem¬ 
bers for violation of existing NASD rules 
regarding Just and equitable principles 
of trade in connection with municipal 
securities transaction*. Until the MSRB 
acts pursuant to its authority under sec¬ 
tion 15B<b> (2> (C) (15 U.S.C. 78o-4<b) 
(2HC)) to enact rules applicable to all 
municipal securities professionals, both 
municipal securities brokers and dealers 
which are members of the NASD, and 
municipal securities dealers which are 
banks or departments or divisions there¬ 
of. will not be subject to any specific 
rules dealing with Just and equitable 
principles of trade. In light of these facta, 
the Commission believes that its existing 


* See note 27 supra. 

** These sections were amended and redes¬ 
ignated as Sections 15(b)(7). (8). and (0) 
by the 1975 Amendments. 


SECO rules should be suspended for per¬ 
sons who are required to register as 
brokers and dealers solely by reason of 
acting as municipal securities brokers or 
municipal securities dealers. 

Rules which would be affected by this 
proposal would be { 240.15bl0-l. which 
defines the terms "nonmember broker or 
dealer,” “associated person." and "com¬ 
plaint;” f 240.15bl0-2 which requires 
nonmember brokers and dealers to ob¬ 
serve high standards of commercial 
honor and Just and equitable principles 
of trade: § 240.15bl0-3 which prohibits 
unsuitable recommendations; 5 240.15b- 
4, which requires that nonmember brok¬ 
ers and dealers exercise diligent super¬ 
vision over associated persons; $ 240.15- 
bl0-5. regulating the use of discretionary 
accounts; 5 240.15bl0-6. which require* 
certain records be maintained with re¬ 
spect to customers; l 240.15bl0-7. which 
provides an exception for brokers and 
dealers who have no customer account, 
and have gross Income from over-the- 
counter activities not greater than 
61.000: $ 240.!5blO-8 and $ 240.15bl0-9. 
which regulate the offering of securitle: 
of nonmember brokers or dealers, includ¬ 
ing the conditions under w r hich such 
brokers or dealers may underwrite their 
own securities or the securities of an 
affiliate; l 240.15bl0-10, which prohibits 
favoring or disfavoring the distribution 
of shares of open-end investment com¬ 
panies on the basis of brokerage commis¬ 
sions received from any source; and 
< 240.15bl<Ml, which requires fidelity 
bonds. In any event, should the MSRB 
not promptly meet its obligation to draft 
such rules, or should such rules not pro¬ 
vide adequate protections for customer*, 
the Commission will reconsider its 8ECO 
rules should be reinsti tilted for persons 
required to register as brokers or dealer ^ 
solely by reason of acting as municipal 
securities brokers or municipal securities 
dealers. 

6. Broker/dealer registration rules. On 
October 15. 1975. the Commission 

adopted 5 240.15Ba2-l. } 240.15Ba2 -2. 

and Form MSD (| 249.950 > governing the 
registration of municipal securities deal¬ 
ers under Section 15B<a) of the Act. 
At that time, the Commission did not 
consider rules governing the registra¬ 
tion of successors to a registered munici¬ 
pal securities dealer, the registration of 
a fiduciary appointed to continue the 
business of such a registered municipal 
securities dealer, or the withdrawal from 
registration of a municipal security 
dealer. 

The Commission believes rules govern¬ 
ing these situations should be adopted 
as soon as possible. Accordingly, the 
Commission proposes to adopt new rule* 
under section 15B of the Act to provide 
for: (1) The registration of a success^ 
to a registered municipal securities 
dealer (* 240.15Ba2-4>. <2> the registra¬ 
tion of fiduciaries (f 240.15Ba2-5>. <3> 
the adoption by a successor of an ap¬ 
plication filed by a predecessor municipal 
securities dealer (f 240.15Ba2-6>, and 


* Bccurttiea Exchange Act Rclra#* No. 11742 
(October 15. 1975) (40 FR 49772). 
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<4) withdrawal of registration of a muni¬ 
cipal securities dealer (f 240.15Bc3-l>, 
These rules, which would be adopted pur¬ 
suant to Sections 15B(a><2) and 15B<c) 
(3) of the Act (15 U.S.C. 78fi~4<a>(2> 
and 786-4(c) (3)) are patterned after, 
and are virtually Identical to, existing 
II 240.15bl-3. 240.15bl-4, 240.15b2-l and 
240.15b8-l, governing brokers and deal¬ 
ers registered pursuant to Section 15(b) 
of the Act. The only significant differ¬ 
ences are as follows: <1) I 240.15Ba2-4 
provides that the registration of a 
predecessor shall remain In effect for 75 
days after such succession, compared to 
60 days under existing 1240.15bl-3; * 
and (it) |240.15Bc3~l does not provide, 
as does f 240.3 5b$-l. that a withdrawal 
from registration which Is otherwise ef¬ 
fective shall not become effective for an 
additional six months for purposes of the 
Securities Investor Protection Act of 1970 
(15 U.S.C. 78aaa et scq. >. Since municipal 
securities dealers registered under sec¬ 
tion 15B<a> of the Act (Le., banks and 
their departments and divisions and in¬ 
trastate dealers) are not subject to SIPC, 
there appears to be no need to provide 
any additional time period. 

Neither the proposed rules for succes¬ 
sion under section 15B (15 U.S.C. 78o-4> 
nor the Commission's existing succession 
rules under section 15(b) provide pro¬ 
cedures for the succession of a broker or 
dealer registered under section 15<b> by 
a municipal securities dealer required to 
register under section 15B, or the succes¬ 
sion of a municipal securities dealer reg¬ 
istered pursuant to section 15B by a 
broker or dealer required to register un¬ 
der section 15(b). The Commission be¬ 
lieves that successions of this type will 
be infrequent and can be handled on a 
case-by-case basis through the Commis¬ 
sion's authority under section 15(a)(2) 
and 15B(a> (4) (15 U.8.C. 78o(a><2) 

and 78o~4(a)<4)> to grant exemptions 
consistent with the public Interest, the 
protection of investors, and, in the case 
of exemptions under section 15B(aK4>. 
the purposes of section 15B of the Act. 

The Securities and Exchange Commis¬ 
sion hereby proposes certain amendments 
to Part 240 of Chapter II of Title 17 of 
the Code of Federal Regulations regard¬ 
ing the regulation of municipal securities 
professionals and transactions In mu¬ 
nicipal securities pursuant to Its au¬ 
thority under the Securities Exchange 
Act of 1934. and particularly sections 2. 
3. 10. 15. 15B and 23 thereof (15 U.S.C. 
78b. 78c. 78J, 78o. 78o-4 and 78w>. 


"The 7S day period Is Intended to accom¬ 
modate the 30-day period which the succe*- 
w has to file hU application plus the 45-day 
pmod which the Commission has to either 
^pprove the application or Institute proceed- 
mgs to disapprove the application. Since 
™procedure for handling applications of 
under Section 15(b) of 

** alao requires the Commission to act 
° n •PPh c »Uona within 45 day a 
S55 PsraltUng the application to 
bjr ,a P^ or after 30 

the Commission propones that the 
Uroe pen,*, in I 240 I5bl-S *l*o be amended 

l2«oi lt? ,” ncufrect w,u * lh ® of 


The texts of the proposed amendments 
are as follows (additions are indicated by 
arrows; deletions are bracketed): 

1. Section 240.10b-3 is amended as In¬ 
dicated below: 

8 240.10b—3 Employment of manipu¬ 
lative and deceptive device# by brok¬ 
ers ► [or] dealers ►or municipal 
securities Jcalm< 

It shall be unlawful for any broker 
►,** for] dealer ►or municipal securi¬ 
ties dealer** directly or indirectly, by the 
use of any means or instrumentality of 
Interstate commerce, or of the malls, or 
of any facility of any national securities 
exchange, to use or employ, in connection 
with the purchase or sale of any security 
otherwise than on a national securities 
exchange, any act, practice, or course 
of business defined by the Commission to 
be included within the term “manipula¬ 
tive. deceptive, or other fraudulent de¬ 
vice or contrivance,** as such term is used 
In section 15(c) (1) of the act. 

2. Section 240.1 Ob-16 Is amended as 
indicated below: 

$ 210.10b—16 DUrlufturc* of rrc*dil Imtt* 
In muraui lroiiMir(ion>. 

(a) It shall be unlawful for any broker 
► ,** torj dealer ►or municipal securi¬ 
ties dealer** to extend credit, directly or 
Indirectly, to any customer In connection 
with any securities transaction unless 
such broker ►.-* [orj dealer ►or munic¬ 
ipal securities dealer** has established 
procedures to assure that each customer 

(1) Is given or sent at the time of 
opening the account, a written statement 
or statements disclasing <1> the condi¬ 
tions under which an interest charge will 
be imposed: <II) the annua! rate or rates 
of Interest that can be Imposed: <iil> the 
method of computing Interest: (iv) if 
rates of Interest arc subject to change 
without prior notice, the specific condi¬ 
tions under which they can be changed: 
(V) the method of determining the debit 
balance or balances on which interest is 
to be charged and whether credit Is to 
be given for credit balances in cash ac¬ 
counts; <vi> w hat other charges resulting 
from the extension of credit, if any, will 
be made and under what conditions: and 
<vli» the nature of any Interest or lien 
retained by the broker^.-* [orj dealer 
or municipal securities dealer in the se¬ 
curity or other property held as collateral 
and the conditions under which addi¬ 
tional collateral can be required: Pro¬ 
vided, however, That the requirements 
of this paragraph (a)( 1) will be met in 
any case where the account is opened by 
telephone if the Information required to 
be disclosed Is orally communicated to 
the customer at that time and the re¬ 
quired WTitten statement or statements 
are sent to the customer Immediately 
thereafter: And provided . further , That 
In the case of customers to whom credit 
is already being extended on the effective 
date of this rule, the written statement 
or statements required hereunder must 
be given or sent to said customers within 
90 days after the effective date of this 
rule; and 


C2> is given or sent a written state¬ 
ment or statements, at least quarterly, 
for each account in which credit was 
extended, disclosing (!) the balance at 
the beginning of the period; the date, 
amount and & brief description of each 
debit and credit entered during such pe¬ 
riod; the closing balance; and, if Interest 
is charged for a period different from 
the period covered by the statement, 
the balance as of the last day or the in¬ 
terest period; (il) the total Interest 
charge for the period during which in¬ 
terest is charged (or If interest Is charged 
separately for separate accounts, the to¬ 
tal interest charge for each such ac¬ 
count). itemized to show the dates on 
wliich the Interest period began and end¬ 
ed; the annual rate or rates of Interest 
charged and the Interest charge for each 
such different annual rate of interest; 
and either each different debit balance 
on wliich an interest calculation was 
based on the average debit balance for 
the interest period, except that if an 
average debit balance is used, a separate 
average debit balance must be disclosed 
for each interest rate applied; and (ill) 
ail other charges resulting from the ex¬ 
tension of credit in that account: Pro¬ 
vided, however. That If the interest 
charge disclosed on a statement Is for 
a period different from the period cov¬ 
ered by the statement, there mast be 
printed on the statement appropriate 
language to the effect that it should be 
retained for use in conjunction with the 
next statement containing the remainder 
of the required information: And pro¬ 
vided further, That in the case of “equity 
funding programs** registered under the 
Securities Act of 1933. the requirements 
of this paragraph (a)(2) will be met if 
the broker or dealer furnishes to the cus¬ 
tomer. within one month after each ex¬ 
tension of credit, a written statement or 
statements containing the Information 
required to be disclosed under this para¬ 
graph (a)(2). 

(b • It shall be unlawful for any broker 
► .* EorJ dealer ►or municipal securities 
dealer** to make any changes in the 
terms and conditions under which credit 
charges will be made (as described in the 
initial statement made under paragraph 
<a> of this rule), unless the customer 
sliall have been given not less than thirty 
(30) days WTitten notice of such changes, 
except that no such prior notice shall be 
necessary where such changes are re¬ 
quired by law: Provided, however . That 
if any change for which prior notice 
would otherwise be required under this 
paragraph results in a lower interest 
charge to the customer than would have 
been imposed before the change, notice 
of such change may be given within a 
reasonable time after the effective date 
of the change. 

3. Section 240.15bl-3(a> is amended as 
indicated below: 

§ 240.1.7b]— 3 Hrjguirntioa of Miccc»»or 
tu rcgi-tcrcd broker or dcMlrr. 

(a> In the event that a broker or dealer 
succeeds to and continues the business of 
another registered broker or dealer, the 
registration of the predecessor shall be 
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deemed to remain effective as the regis¬ 
tration of the successor for a period of 
[603 ►75<* days after such succession 
provided that an application for registra¬ 
tion on Form BD is filed by such succes¬ 
sor within 30 days alter such succession. 

• • • • • 

4. Section 240.15b8-l is amended by 
amending paragraph (c)(l> as indicated 
and adding new paragraph (d) to read 
as follows: 

§ 2 40.15b8-l Ounlifirntiono and fees re¬ 
lating to broker* nn<l dealer* who are 
not member* of a national Mruriliei 
a*»oetation« 

• • • • • 

fc> For purposes of this section: 

(1) The term “nonmember broker or 
dealer** shall mean any broker or dealer, 
including a sole proprietor, registered 
under section 15 ►or section 15B4 of the 
Act; who is not a member of a national 
securities association registered y*ith the 
Commission under section 15A of the 
Act. 

• • • • * 

► (d)(1) Except as hereinafter provided, 
the provisions of 9 240.15bS-l shall not 
apply to any person who is required to 
register as a broker or dealer solely by 
reason of acting as a municipal securi¬ 
ties broker or municipal securities deal¬ 
er, or to any other broker or dealer inso¬ 
far os such broker or dealer acts as a 
municipal securities broker or municipal 
securities dealer. 

► (2) No nonmember broker or dealer 
who is required to register as a broker or 
dealer solely by reason of acting as a 
municipal securities broker or municipal 
securities dealer, and no other nonmem¬ 
ber broker or dealer, insofar as such bro¬ 
ker or dealer acts as a municipal secu¬ 
rities broker or municipal securities 
dealer, shall effect any transaction in, 
or Induce the purchase or sale of. any 
municipal security unless such nonmem¬ 
ber broker or dealer meets all the follow¬ 
ing conditions: 

► <i) Such a nonmember broker or dealer 
shall have filed with the Commission a 
Form U-4 (9 249.502) with respect to 
each associated person engaged directly 
or Indirectly in municipal securities ac¬ 
tivities, before such person engages in 
any such activities on-behalf of such 
nonmember broker or dealer: 

► Oi) Such nonmember broker or dealer 
shall file promptly, in writing. Informa¬ 
tion making accurate or complete a 
Form U-4 on behalf of any associated 
person whenever the information filed 
previously on behalf of such associated 
person is or becomes inaccurate or in¬ 
complete for any reason. This informa¬ 
tion may be in letter form and must be 
signed by a principal officer, partner, 
sole proprietor, managing agent, or any 
person occupying a similar status or per¬ 
forming similar functions. 

<b) Upon written application with re¬ 
spect to any person deemed unqualified 
to engage in securities activities pursu¬ 
ant to paragraph ia> of this Rule, the 
Commission may. if it finds it appro¬ 
priate in the public Interest and for the 
protection of Investors and to cany* out 
the purposes of section 15<b‘[<8>3 


► (7) ◄, after notice and opportunity for 
hearing and subject to such terms and 
conditions as it may determine to be 
necessary or desirable, find that not¬ 
withstanding such association or ex¬ 
change action such person may engage 
in securities activities pursuant to such 
section. The receipt by the Commission 
of such application shall operate as a 
stay of the disqualification provisions of 
paragraph (a) of this section pending 
the Commission’s determination with 
respect to the merits of the application. 
Buch application should ordinarily be 
made by the prospective employer of 
such person. 

• • • • • 

<f) For purposes of this section: 

(1) The term “nonmember broker or 
dealer” shall mean any broker or dealer, 
including a sole proprietor, registered 
under section 15 ►or section 15B-4 of 
the Act, who is not a member of a 
national securities association registered 
with the Commission under section 15A 
of the Act. 


► (Hi) Such nonmember broker or 
dealer shall have filed with the Com¬ 
mission on or before July 31 of each 
year a list of associated persons with 
respect to w hom Form U-4 has been filed 
writh the Commission and who have 
ceased to be associated persons during 
the preceding year ending June 30.4 

5. Section 240.15b8-2 is amended by 
amending paragraphs (a), <b). (f)(1), 
as shown and adding paragraph (g) to 
read as follows: 

§ 240.15MI—2 OUqualifiratinn of non* 
member broker* and dealer* and their 
aioociated person* — association or ex¬ 
change disciplinary action*. 

ia> No nonmember broker or dealer 
or associated person of a nonmember 
broker or dealer shall be deemed quali¬ 
fied pursuant to section 15(b) [<8>3 

► <7) ◄ of the Act. if. by action of a reg¬ 
istered national securities association or 
exchange, such nonmember broker or 
dealer or associated person has been and 
Is expelled or suspended from such asso¬ 
ciation or exchange or has been and Is 
barred or suspended from being asso¬ 
ciated with all members of such asso¬ 
ciation or exchange for violation of any 
such association or exchange rule ►or 
rule of the Municipal Securities Rule- 
making Boards which prohibits any act 
or transaction constituting conduct in¬ 
consistent with Just and equitable prin¬ 
ciples of trade or requires any act the 
omission of which constitutes conduct 
inconsistent with Just and equitable 
principles of trade. 

► <gi Notwithstanding paragraph (a) of 
this section, no nonmember broker or 
dealer or associated person of a nonmem¬ 
ber broker or dealer shall be deemed un¬ 
qualified to engage in the business of 
being a municipal securities broker or 
municipal securities dealer solely by rea¬ 
son of having been or being expelled or 
suspended from a national securities ex¬ 
change or securities association or ot 
having been or being barred or suspended 
from being associated with all members 
of any such cxchonge or association, for 


violation of any exchange or association 
rule referred to In paragraph (a), unless 
a rule of the Municipal Securities Rule- 
making Board provides otherwise. -4 

6. Section 240.15b9-l(e) (1) Is amended 
as indicated below. 

§ 240.15b9—1 Initial fee* for rrgi*tcr«*il 
broker* or dealer* not member* of a 
registered national MCttrilk* a**ocia- 
lioit and their n**oeiated per*on*. 

• • « • • 

(e) For purposes of this section: 

(1) The term “nonmember broker or 
dealer” shall mean any broker or dealer, 
including a sole proprietor, registered 
under section 15 ►or section 15B^ of 
the Act, who is not a member of a 
national securities association registered 
with the Commission under section 15A 
of the Act. 

7. Section 240.15b9-2(g)<2) Is amended 
as indicated below. 

§ 240.15194 Annual fee* for rcgi*tcrr<l 
broker* and dealer* not member* of a 
registered national securitie* moru- 
lion. 

• • • • • 

<g) Definitions. For the purpose of this 
section: • • • 

(2) The term “nonmember broker or 
dealer” shall mean any broker or dealer. 
Including a sole proprietor, registered 
under section 15 ►or section 15B-4 of the 
Act, who Is not a member of a national 
securities association registered with the 
Commission under section 15A of the Act. 

• • • • • 

8. Section 240.15cl-l is amended as in¬ 
dicated below*: 

§ 240.15c 1—1 Definition*. 

As used in any rule adopted pursuant 
to section 15(c) (1) of the act (sec. 2, 52 
Stat. 1075: 15 U.S.C. 78o(c) (1)): 

(a) The term “customer” shall not in¬ 
clude a broker-4 .► [or3 dealer ►or mu¬ 
nicipal securities dealer-4, 

(b) The term “the completion of the 
transaction” means: 

<1> In the case of a customer who 
purchases a security through or from a 
broker^,4 [or3 dealer ►or municipal 
securities dealer ◄. except os provided In 
paragraph (b) (2) of this section, the 
time when such customer pays the 
broker^.-* [or3 dealer ►or municipal 
securities dealer-4 any part of the pur¬ 
chase price, or, if payment If effected 
by a bookkeeping entry, the time when 
such bookkeeping entry is made by the 
broker^,4 [or3 dealer ►or municipal 
securities dealer 4 for any part of the 
purchase price; 

(2) In the case of a customer who 
purchases a security through or from n 
broker^.-4 [or3 dealer ►or municipal 
securities dealer^ and who makes pay¬ 
ment therefor prior to the time when 
payment Is requested or notification is 
given that payment is due. the time when 
such broker^,4 [or3 dealer ►or munict 
pal securities dealer-4 delivers the secu¬ 
rity to or into the account of such 
customer: 

(3) In the case of a customer who sen* 
a security through or to a broker^,** 
[or3 dealer ►or municipal securities 
dealer -4 except as provided in subpara- 
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praph (4) of this paragraph. If the se¬ 
curity Is not In the custody of the 
broker^.-* [orj dealer ►or municipal 
securities dealers at the time of sale, the 
time when the security Is delivered to the 
broker ► ,«* EorJ dealer ►or municipal 
securities dealer.** and if the security is 
in the custody of the broker ►,** [orj 
dealer ►or municipal securities dealer-* 
at the time of sale, the time when the 
broker^,** [or] dealer ►or municipal 
securities dealer-* transfers the security 
from the account of such customer: 

(4) In the case of a customer who sells 
a security through or to a broker^,** 
[orj dealer ► or municipal securities 
dealer-* and who delivers such security 
to such brokers.-* [orj dealer ► or mu¬ 
nicipal securities dealer-* prior to the 
time when delivery is requested or noti¬ 
fication is given that delivery is due. the 
time when such broker ►,-* [orj dealer ► 
or municipal securities dealer* makes 
payment to or into the account of such 
customer. 

9. Section 240.15cl-3 is amended as in¬ 
dicated below. 

§ 240.1 Sr 1—3 Mi»rrprr»cntilio» by brok¬ 
en! ►,◄ [umlj dealer* ►and munic¬ 
ipal ttecurilic* dealer-!!* as to registra¬ 
tion- 

The term "manipulative, deceptive, or 
other fraudulent device or contrivance." 
as used in section 15<c)(l> of the act, 
is hereby defined to Include any repre¬ 
sentation by a broker or dealer that the 
registration of a broker or dealer, pur¬ 
suant to section 15(b) of the Act. ►or 
the registration of a municipal securities 
dealer pursuant to section 15B(a) of the 
Act.-* or the failure of the Commission 
to deny or revoke such registration, in¬ 
dicates in any way that the Commission 
has passed upon or approved the finan¬ 
cial standing, business, or conduct of 
such registered brokers .-* [orj dealer 
►or municipal securities dealer-* or the 
merits of any security or any transaction 
or transactions therein. 

10. Section 240.15c 1-4 < a) is amended 
as indicated below: 

§ 240. 15c 1—1 Confirmation of tmnrar- 
lions. 

<a) The term "manipulative, decep¬ 
tive, or other fraudulent device or con¬ 
trivance," as used in section 15(c)(1) of 
the act, is hereby defined to include any 
act of any broker^,* [orj dealer ►or 
municipal securities dealer* designed to 
effect with or for the account of a cus¬ 
tomer any transaction in, or to induce 
the purchase or sale by such customer of 
any security (other than U.8. Tax Sav¬ 
ings Notes, U.S. Defense Savings Stamps, 
or U S, Defense Savings Bonds, Series E. 
y. and G> unless such broker^.* [orj 
dealer ►or municipal securities dealer* 
at or before the completion of each such 
transaction, gives or sends to such cus¬ 
tomer written notification disclosing (1) 
whether he is acting as a broker for such 
customer, as a dealer or municipal se- 
^ ca ^ er * or hk own account, as a 
inker for both such customer and some 
other person: (2) in any case in which 
ho is acting as a broker for such cus¬ 
tomer or for such customer and some 
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other person, either the name of the per¬ 
son from whom the security was pur¬ 
chased or to whom It was sold for such 
customer and the date and time when 
such transaction took place or the fact 
that such information will be furnished 
upon the request of such customer, and 
the source and amount of any commis¬ 
sion or other remuneration received or 
to be received by him in connection with 
the transaction. 


11. Section 240.15cl-5 is amended as 
indicated below: 

§ 240 . 15 <’l —5 I>i*rloMirr of control. 

The term "manipulative, deceptive, or 
other fraudulent device or contrivance," 
as used in Section 15(c) (1) of the act. is 
hereby defined to include any act of any 
broker^,-* [orj dealer or municipal se¬ 
curities dealer controlled by. controlling, 
or under common control with, the 
issuer of any security, designed to effect 
with or for the account of a customer any 
transaction in, or to Induce the purchase 
or sale by such customer of, such secu¬ 
rity unless such broker^,* [orj dealer 
or municipal securities dealer, before 
entering into any contract with or for 
such customer for the purchase or sale 
of such security, discloses to such cus¬ 
tomer the existence of such control, and 
unless such disclosure. If not made in 
writing, is supplemented by the giving 
or sending of written disclosure at or 
before the completion of the transaction. 

12. Section 240.15cl-6 is amended as 
indicated below: 

§210.1.^1-6 tlm-loMire of irttrrwt In 
distribution. 

The term "manipulative, deceptive, or 
other fraudulent device or contrivance," 
os used in Section 15(c) (1) of the act, is 
hereby defined to include any act of any 
broker who is acting for a customer or 
for both such customer and some other 
person, or of any dealer ►or municipal 
securities dealer* who receives or has 
promise of receiving a fee from a cus¬ 
tomer for advising such customer with 
respect to securities, designed to effect 
with or for the account of such customer 
any transaction in. or to induce the pur¬ 
chase or sale by such customer of, any 
security in the primary or secondary 
distribution of which such broker^.* 
[orj dealer ►or municipal securities 
dealer** is participating or is otherwise 
financially interest unless such broker 
► .◄ [orj dealer ►or municipal securi¬ 
ties dealer,* at or before the completion 
of each such transaction gives or sends 
to such customer written notification of 
the existence of such participation or 
interest. 

13. Section 240.15cl-7 is amended as 
indicated below: 

§ 240.1 Sri— 7 Ditrrrtioitary .mount*. 

(a) The term "manipulative, decep¬ 
tive, or other fraudulent device or con¬ 
trivance." as used in Section 15(c) here¬ 
by defined to include any act of any 
broke r^,** [orj dealer ►or municipal 
securities dealer** designed to effect with 
or for any customer's account in respect 
to which such broke r^.* [orj dealer 
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►or municipal securities dealer-* or his 
agent or employee Is vested with any dis¬ 
cretionary power any transactions of 
purchase or sale which are excessive in 
size or frequency in view of the financial 
resources and character of such account. 

(b) The term "manipulative, deceptive, 
or other fraudulent device or contriv¬ 
ance." as used in section 15(c)(1) of 
the act, is hereby deflnpd to include any 
act of any broker^,-* [orj dealer ►or 
municipal securities dealer** designed to 
effect with or for any customer's account 
in respect to which such broker^.-* [orj 
dealer ►or municipal securities dealer-* 
or his agent or employee Is vested with 
any discretionary power any transaction 
of purchase or sale unless immediately 
after effecting such transaction such 
broker ►,-* [orj dealer ►or municipal 
securities dealer-* makes a record of 
such transaction which record includes 
the name of such customer, the name, 
amount and price of the security, and 
the date and time when such transaction 
took place. 

14. Section 240.15cl-8 is amended as 
indicated below: 

§ 2 10.13c 1—8 Salr« at the market. 

The term "manipulative, deceptive, or 
other fraudulent device or contrivance," 
as used in Section 15(c)(1) of the act. 
is hereby defined to include any repre¬ 
sentation made to a customer by a 
broker^.** [orj denier ►or municipal 
securities dealer** who is participating 
or otherwise financially Interested in 
the primary or secondary distribution of 
any security which is not admitted to 
trading on a national securities exchange 
that such security is being offered to 
such customer "at the market" or at a 
price related to the market price unless 
such broker^.** [orj dealer ►or munic¬ 
ipal securities dealer* knows or 
reasonable grounds to believe that a 
market for such security exists other 
than that made, created, or controlled 
by him. or by any person for whom he 
is acting or with whom he is associated in 
such distribution, or by any person con¬ 
trolled by, controlling or under common 
control with him. 

15. Section 240.15c2-4 introductory 
text Is amended to read as follows: 

§ 240 . |.>r 2 — t Trnn»mi**i<»n or mainlr- 
nnnre of fMymrnU rc-rrrvrd in eon- 
n ret ion with un<lrr*rittnj(». 

It shall constitute a "fraudulent, de¬ 
ceptive or manipulative act or practice" 
as used in section 15(c) (2) of the Act. for 
any broker^,-* [orj dealer ►or munici¬ 
pal securities dealer* participating in 
any distribution of securities, other than 
a firm-commitment underwriting, to ac¬ 
cept any part of the sale price of any 
security being distributed unless: 

(a) The money or other consideration 
received is promptly transmitted to the 
persons entitled thereto: or 

(b) If the distribution is being made 
on an "all-or-none" basis, or on any 
other basis which contemplates that 
payment is not to be made to the person 
on whose behalf the distribution is being 
made until some further event or con¬ 
tingency occurs, (1) the money or other 
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consideration received Is promptly de¬ 
posited In a separate bank account, as 
-agent or trustee for the persons who have 
the beneficial interests therein, until the 
appropriate event for contingency has 
occurred, and then the funds are 
promptly transmitted or returned to the 
persons entitled thereto, or <2> all such 
funds are promptly transmitted to a 
bank which has agreed in writing to hold 
all such funds In escrow for the persons 
who have the beneficial interests there¬ 
in and to transmit or return such funds 
directly to the persons entitled thereto 
when the appropriate event or contin¬ 
gency has occurred. 

16. Section 240.15c2-5Cc> is added to 
read as follows: 

§ 2 10.1 Sr2—5 I>)*r!o*urr and oilier re¬ 
quirement a «licn extending or ar¬ 
ranging credit in certain transaction*. 

► (c) Paragraph (a)(2) of this section 
shall not apply to any offer to extend 
credit or arrange any loan, in connection 
with any offer or sale, or attempt to In¬ 
duce the purchase, of any municipal se¬ 
curity as defined in section 3‘a)t29> of 
the Act.* 

17. flection 240 15c2~7 is amended as 
indicated below: 

§ 210.1 Sr2—7 Identification of quota¬ 
tion a. 

<a> It shall constitute an attempt to 
induce the purchase or sale of a security 
by making a “fictitious quotation within 
the meaning of section 15(c)(2) of the 
Act, for any broker^.* for] dealer ►or 
municipal securities dealer* to furnish 
or submit, directly or indirectly, any quo¬ 
tation for a security to an inter-dealer- 
quotation-system. unless: 

(1) The inter-dealer-quotation-system 
is informed, if such Is the case, that the 
quotation is furnished or submitted: 

(1) By a correspondent broker^,* 
EorJ dealer ►or municipal securities 
dealers for the account or in behalf of 
another broker^.* [or] dealer ►muni¬ 
cipal securities dealer*, and if so, the 
identity of such other broker^,* [or] 
dealer ►or municipal securities dealers: 
and/or 

(U) In furtherance of one or more 
other arrangements (including a Joint 
account, guarantee of profit, guarantee 
against loss, commission, markup, mark¬ 
down, indication of interest and accom- 
midation arrangement) between or 
among brokers^.* [or] dealers ►or mu¬ 
nicipal securities dealers-*, and, if so, the 
identity of each broker^,* [or] dealer 
►or municipal securities dealer* partici¬ 
pating in any such arrangement or ar- 
ungoments: Provided . however , that the 
provisions of tills subparagraph shall not 
apply if only one of the brokers^,* [or] 
dealers ►or municipal securities deal¬ 
ers* participating In any such arrange¬ 
ment or arrangements furnishes or sub¬ 
mits a quotation with respect to the se¬ 
curity to an inter-dealer-quotation-sys- 
tem. 

(2) The inter-dealer-Quotation-system 
to which the quotation is furnished or 


submitted makes it a general practice to 
disclose with each published quotation, 
by appropriate symbol or otherwise, the 
category or categories (subparagraph 
(1) (i) and/or (ii) of tills paragraph) 
In furtherance of which the quotation is 
submitted, and the identities of all other 
brokers^,* [or] dealers ►or municipal 
securities dealers* referred to in sub- 
paragraph (D of this paragraph where 
such information is supplied to the inter¬ 
dealer-quotation system under the pro- 
visionsof subparagraph (1) of this para¬ 
graph. 

<b> It shall constitute an attempt to 
induce the purchase or sale of a secu¬ 
rity by making a “fictitious quotation,** 
within the meaning of section 15ic) (2) 
of the Act, for a broker^,* [or] dealer 
►or municipal securities dealer* to 
enter into any correspondent or other 
arrangement (including a Joint account, 
guarantee of profit, guarantee against 
loss, commission markup, markdown, 
indication of interest and accommoda¬ 
tion arrangement) in furtherance of 
which two or more brokers^.* [or] 
dealers ►or municipal securities deal¬ 
ers* furnish or submit quotations with 
respect to a particular security unless 
such broker►,* [or] dealer ►or munic¬ 
ipal securities dealer* informs all brok- 
ers^,* [or] dealers ►or municipal se¬ 
curities dealers* furnishing or submit¬ 
ting such quotations of the existence of 
such correspondent and other arrange¬ 
ments, and the identity of the parties 
thereto. 

<e) For purposes of this section: 

(1) The term “intcr-dealor-quotation- 
system" shall mean any system of gen¬ 
eral circulation to brokers^.* [and] 
dealers ►and/or municipal securities 
dealers* which regularly disseminates 
quotations of identified brokers^,* [or] 
dealers ►or municipal securities deal¬ 
ers* but shall not Include a quotation 
sheet prepared and distributed by a 
broker^.* [or] dealer ►or municipal 
securities dealer* in the regular course 
of his business and containing only quo¬ 
tations of such broker^.* [or] dealer 
►or municipal securities dealer*. 


(3) The term “correspondent** shall 
mean a broker^,* [or] dealer ►or mu¬ 
nicipal securities dealer* who has a di¬ 
rect line of communication to another 
brokers.◄ [or] dealer ►or municipal 
securities dealer* located in a different 
city or geographic area. 

18. Section 240.15c2-ll is amended by 
adding a new paragraph (f>(4>. 

§ 2 10.1.V2—1 I Initiation or resumption 
of quotation* nil limit tpffifif infor¬ 
mation. 


(!)••• 

► (4) The publication or submission of a 
quotation respecting a municipal secu¬ 
rity a s defined In section 3<a>‘29> of 
the Act * 


19. The Securities and Exchange 
Commission hereby proposes certain 
additions to Part 240 of Chapter II of 


Title 17 of the Code of Federal Regula¬ 
tions regarding the regulation of mu¬ 
nicipal. securities professionals and 
transactions in municipal securities pur¬ 
suant to Its authority under the Secu¬ 
rities Exchange Act of 1934, and particu¬ 
larly Sections 2. 3. 10. 15. 15B. 17 and 23 
thereof <15 U.8.C. 78b. 78c. 78J. 78o. 
78o-4, 78q and 78w). The text of the 
proposed rules are as follows: 


S2l0.15bl0-I2 Exemption for certain 
municipal Mfurilics broker* .mil mu¬ 
nicipal Mcriiritica dealer*. 

The following sections adopted pursu¬ 
ant to section 15(b) of the Act shall not 
apply to any person who is required to 
register as a broker or dealer solely by 
reason of acting os a municipal securi¬ 
ties broker or municipal securities 
dealer: 


240.15bl6-l 
140 15bl0-2 
240 15b 10-3 
240 15blO 4 
240.15bl0-S 
240.15b 10-6 


240.15bl0-7 
240.15bl0~8 
240 15b 10-9 
240,l5bl0-10 
240,15bl0-ll 


§ 2 10.I Registration of •»»err*-or 
to registered municipal aecuritie* 
dealer. 

In the event that a municipal securi¬ 
ties dealer succeeds to and continues the 
business of another registered municipal 
securities dealer the registration of the 
predecessor shall be deemed to remain 
effective as the registration of the suc¬ 
cessor for a period of 75 days after such 
succession, provided that an application 
for registration on Form MSD (J 249 - 
950). in the case of a municipal securi¬ 
ties dealer which is a bank or a sepa¬ 
rately identifiable department or divi¬ 
sion of a bank, or Form BD (9 249.501 », 
In the cose of any other municipal se¬ 
curities dealer, is filed by such successor 
within 30 days after such succession. 

g 240.l5H.i2—5 Registration of fiduriur- 
ic*. 

The registration of a municipal se¬ 
curities dealer ahall be deemed to be the 
registration of any executor, adminis¬ 
trator, guardian, conservator, assignee 
for the benefit of creditors, receiver 
trustee in insolvency or bankruptcy, or 
other fiduciary, appointed or qualified by 
order. Judgment, or decree of a court of 
competent jurisdiction to continue the 
business of such registered municlpfl 
.securities dealer; provided, that such 
fiduciary files with the Commission 
within 30 days after entering upon the 
performance of his duties, a statement 
setting forth as to such fiduciary sub¬ 
stantially the information required by 
Form MSD (§ 249.950). if the municipal 
securities dealer is a bank or a separately 
identifiable department of a bank, cr 
Form BD (1 249.501), if the municipal 
securities dealer is other Uiah a bank or 
a separately identifiable department or 
division of a bank. 


§ 2|O.I5H2ft-6 Adoption of appliruii'"' 
filed by prrdrcCAAor. 

Registration of a municipal securities 
dealer pursuant to an application filed 
on behalf of such municipal securities 
dealer by a predecessor shall terminate 
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on the 30th day after the effective date 
thereof unless the successor shall adopt 
the application as its own by filing a 
statement adopting such application on 
or before such date. Any statement 
adopting such an application shall con¬ 
stitute a representation to the Commis¬ 
sion that the information contained in 
such application, and in the supplements 
and amendments thereto, is true and 
correct. 


§ 210.151)4*3-1 Willidrunul from regift- 
tr.nlion of mtinicipiil ttorurilirs dealer*. 

(a) Notice of withdrawal from regis¬ 
tration as a municipal securities dealer 
pursuant to section 15B(c) shall be filed 
on Form MSDW (8 249.950a). In the case 
of a municipal securities dealer which 
is a bank or a separately identifiable de¬ 
triment or division of a bank, or Form 
BDW (8 249.501a), in the case of any 
other municipal securities dealer. In ac¬ 
cordance with the instructions con¬ 
tained therein. 

(b) Except as hereinafter provided, a 
notice to withdraw from registration 
hied by a municipal securities dealer pur¬ 
suant to section 15B(c) shall become 
effective for all matters on the 60th day 
after the filing thereof with the Com¬ 
mission or within such shorter period of 
time as the Commission may determine. 
If a notice to withdraw from registra¬ 
tion is filed with the Commission at any 
time subsequent to the date of the issu¬ 
ance of a Commission order Instituting 
proceedings pursuant to section 15B(c) 
of the Act to censure, place limitations 
on the activities, functions or operations 
of, or suspend or revoke the registration 
of, such municipal securities dealer, or 
if. prior to the effective date of the no¬ 
tice of withdrawal pursuant to this para¬ 
graph (b), the Commission institutes 
such a proceeding or a proceeding to im¬ 
pose terms or conditions upon such with¬ 
drawal. the notice of withdrawal shall 
not become effective pursuant to this 
paragraph <b> except as such time and 
upon such terms and conditions as the 
Commission deems necessary or appro¬ 
priate in the public Interest or for the 
protection of investors. 

(c) Every notice of withdrawal filed 
pursuant to this section shall constitute 
a “report" within the meaning of sec¬ 
tions 17 and 32(a) of the Act. 


§ 210.17a— 21 Ill-port* of Municipal Se¬ 

curities Kuleniaking Hoard. 


(a) Annual Report of the Municipal 
Securities Rulemaking Board. The Mu¬ 
nicipal Securities Rulemaking Board 
shall file annual reports with Commis¬ 
sion as follows: 

(1) Prior to September 1 of each of 
the years 1976 and 1977 the Municipal 
beeurities Rulemaking Board shall file 
with the Commission an annual report 
for the twelve months immediately pre¬ 
ceding July l of that year and shall in¬ 
clude whatever information, data and 
recommendations it considers advisable 
with regard to matters within its 
jurisdiction. 


<.) Prior to December 1 of each yea 
beginning in 1978. the Municipal Sc 
curiUcs Rulemaking Board shall file'Witl 


the Commission an annual report for the 
twelve months Immediately preceding 
October 1 of that year and shall Include 
whatever information, data and recom¬ 
mendations it considers advisable with 
regard to matters within its jurisdiction. 

(3) The Muncipal Securities Rule- 
making Board shall include in its annual 
report a statement and an analysis of 
its expenses and operations including: 

(i) A balance sheet as of the end of 
the Board's latest fiscal year and a state¬ 
ment of revenues and expenses for the 
Board for that fiscal year; 

(ill The rules of the Board (Including 
a statement indicating all additions to 
or deletions from the rules of the Board 
during the period covered by the report); 

(ill) Interpretations of the rules of 
the Board (Including staff interpretative 
letters); 

(lv) All forms required by rule of the 
Board to be filed by municipal securities 
brokers or municipal securities dealers 
or any class thereof; 

(v) The following information con¬ 
cerning members of the Board: (A) 
Name. (B) dates of commencement and 
termhiation of present term of office. (C> 
length of time each member has held 
such office, <D) name of firm with which 
connected, <E> title of such firm. (F) 
city wherein the principal office of such 
firm is located: 

(vi) Address of the Board, the name 
and address of each person authorized 
to receive notices or behalf of the Board 
from the Commission, and the name and 
address of counsel to the Board. If any; 

< vii) Any classes of municipal se¬ 
curities brokers or municipal securities 
dealers, the purpose for which such per¬ 
sons are classified, and the rules of the 
Board which apply differently to differ¬ 
ent classes of such persons; 

(viU> A list as of the latest practicable 
date, alphabetically arranged, of all mu¬ 
nicipal securities brokers and municipal 
securities dealers required to pay to the 
Board fees and charges to defray the 
costs and expenses of operating the 
Board. The list should include for each: 

(A> The name, 

(B) The principal place of business, 

(C> Form of organization (eg., sole 
proprietorship, partnership; corpora¬ 
tion). 

<D) In the case of a municipal securi¬ 
ties dealer, whether or not such munici¬ 
pal securities dealer is a bank or a 
separately identifiable department or 
division of a bank. 

(4) Within 10 days after the discovery 
of any inaccuracy In its annual report 
or in any amendment thereto, the Munic¬ 
ipal Securities Rulemaking Board shall 
file with the Commission an amendment 
correcting such inaccuracy. 

(b) Supplemental Reports of the Mu¬ 
nicipal Securities Rulemaking Board. 
The Municipal Securities Rulemaking 
Board shall file supplemental reports 
with the Commission as follows: 

(1) Within 10 days after Issuing or 
making generally available to municipal 
securities brokers and municipal securi¬ 
ties dealers any materials (Including no¬ 
tices. circulars, bulletins, lists, periodi¬ 
cals. etc.) the Municipal Securities Rule- 
making Board shall file with the Com¬ 


mission three copies of such material 
(unless such material is filed with the 
Commission pursuant to Rule 19b-4> 
(8 240.19h-4>. 

(2) Within 10 days after any action Is 
taken which renders no longer accurate 
any of the information required by para¬ 
graph (a) of this section to be contained 
in the annual report of the Municipal 
Securities Rulemaking Board (except ac¬ 
tion reported to the Commission pursu¬ 
ant to Rule 19b-4 (5 240.19b-4) and ac¬ 
tion affecting a balance sheet or Income 
statement contained in such report>. the 
Board shall file with the Commission 
written notification in triplicate setting 
forth the nature of such action and the 
effective date thereof. Such notice may 
be filed cither in the form of a letter or 
in the form of a notice made generally 
available to municipal securities brokers 
and municipal securities dealers. 

20. The Securities and Exchange Com¬ 
mission hereby proposes the following 
addition to Part 249 of Chapter II of 
Title 17 of the Code of Federal Regula¬ 
tions to provide for the withdrawal from 
registration of a municipal securities 
dealer, pursuant to Its authority under 
the Securities Exchange Act of 1934, and 
particularly sections 2. 3. 10, 15B. 17 and 
23 thereof (15 U.3.C. 78b, 78c. 78J, 78o-4. 
78q and 78w). The proposed addition is 
as follows: 

§ 2 19.950a Form MSDW, Notice of with* 
drawnl from rrgi«tr«t»on as a munic¬ 
ipal wrurlliw dealer pursuant to 
§ 210.15Bc3—1 of till* chapter. 

This form shall be used by banks or 
separately identifiable departments or 
divisions of banks for filing a notice of 
withdrawal as a municipal securities 
dealer pursuant to Rule 15Be3-1 (5 240.- 
15Bc3-l of this chapter). 

All interested persons are Invited to 
submit their views on the foregoing rule 
proposals in writing to George A. Fitz¬ 
simmons. Secretary. Securities and Ex¬ 
change Commission. 500 North Capitol 
Street. Washington. D C. 20549, not later 
than January 15, 1976. Commentators 
should make specific reference to those 
proposed rules (or parts thereof) which 
they believe should be amended further 
in any way. Comments are also invited 
on any other existing rules which pres¬ 
ently do (or. on December 1. 1975. will 
apply to municipal securities profes¬ 
sionals or transactions in municipal se¬ 
curities which commentators believe 
should be abrogated or amended in those 
respects; the Commission particularly 
wishes to receive comment on the mat¬ 
ters discussed above with respect to the 
consequences of its proposed amendment 
of 8 240.15cl-l and its belief that 8 240.- 
15c 1-4 should not be amended Insofar as 
requires disclosure of “the other side" in 
agency transactions. All communications 
should refer to File No. S7-604, and will 
be available for public inspection in the 
Commission's Public Reference Room, 
1100 L Street. N.W., Washington. D.C. 

By the Commission. 

TsealI Geobok A. Fitzsimmons, 
Secretary . 

November 26. 1975. 

|FR Doc.75-34703 Filed 12-30-75:8:45 am] 
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DEPARTMENT OF STATE 

[Public Notice; CM-6. 1J 

FINE ARTS COMMITTEE 
Meeting 

The Fine Arts Committee will hold Its 
Fall meeting on Saturday. January 17, 
1976 at 10:30 a.m. In the John Quincy 
Adams State Drawing Room in the Dip¬ 
lomatic Reception Rooms. Department 
of State. 

The agenda will include a summary oX 
the work of the Fine Arts Comnuttec 
since its last meeting, the announcement 
of all gifts and loans during the cal¬ 
endar year 1975. as well as the Commit¬ 
tee's plans for the coming year. 

The meeting is open to the public. The 
public may take part in the discussion 
as long as time permits and at the dis¬ 
cretion of the Chairman. Because of 
State Department security requirements, 
anyone wishing to attend the meeting 
should telephone the Fine Arts OflVce 
before Wednesday. January 14, 1976, 
Area Code (202) 632-0298 to make ar¬ 
rangements to enter the building. 

Dated: December 29,1975. 

Clement E. Conger. 

Chairman, Fine Arts Committee. 

[PR Doc 75-35235 Filed 12-30-75:9:07 *ro | 


Office of the Secretary 

(Public Notice CM-6/140[ 

SECRETARY OF STATE’S ADVISORY COM¬ 
MITTEE ON PRIVATE INTERNATIONAL 
LAW; STUDY GROUP ON NEGOTIABLE 
INSTRUMENTS 

Meeting 

A meeting of the Study Group on 
Negotiable Instruments, a subgroup of 
the Secretary of State's Advisory Com¬ 
mittee on Private International Law. 
will be held on FTidny. January 23. 1976, 
In the Ernest Scott Seminar Room (146> 
of the University of Pennsylvania Law 
School. 3400 Chestnut Street. Phila¬ 
delphia. Pennsylvania. The meeting, 
which will begin at 10 a.m.. will be open 
to the public. 

The primary purpose of the meeting is 
to review a draft uniform law on negoti¬ 
able instruments under consideration by 
a Working Group of the United Nations 
Commission on International Trade Law. 

Members of the general public may 
attend up to the limits of the capacity of 
the meeting room and participate In the 
discussion subject to instructions of the 
Chairman. It is requested that prior to 
January 23. 1976. members of the public 
who desire to attend the meeting inform 
their name and affiliation and address 


to Mr. Robert E. Dalton. Office of the 
Legal Adviser, Department of State; the 
telephone number is area code 202. 
633-2107. 

Dated: December 18, 1975. 

Robert E. Dalton, 
Executive Director . 
[PR Do;\75 3509! Piled 12 30-75:8:45 amj 


U.S. NATIONAL COMMITTEE FOR THE IN¬ 
TERNATIONAL RADIO CONSULTATIVE 

COMMITTEE (CCIR) 

Meeting 

The Department of State announces 
that the U.S. National Committee for 
the International Radio Consultative 
Committee <CC1R> will meet on Febru¬ 
ary 5, 1976. at 9:30 am. In Room 1105. 
Department of State. 22nd and C Streets, 
NW„ Washington. D.C. 

The UB. National Committee assists 
in the resolution of administrative/ 
procedural problems pertaining to U.S. 
CCIR activities; provides advice on mat¬ 
ters of policy and positions in prepara¬ 
tion for CCIR Plenary Assemblies and 
meetings of the international Study 
Groups; and recommends the disixxdtion 
of proposed U.S. contributions to the in¬ 
ternational CCIR which are submitted 
to the Committee for consideration. 

Tlie purposes of the meeting on Feb¬ 
ruary 5 will be: 

o. Review of preparations for the in¬ 
ternational meetings of CCIR Study 
Groups in 1976 and consideration of posi¬ 
tion papers; 

b. Consideration of U.S. participation 
in a Joint Working Party for Coordina¬ 
tion of CCIR Report to the 1977 World 
Administrative Radio Conference for the 
planning of the Broadcasting Satellite 
Service in the 12 GHz band; 

e. Review of preparations for the 1979 
World General Administrative Radio 
Conference; 

d. Review of the U.S. CCIR Research 
Objectives. 

Members of the general public may at¬ 
tend the meeting and join in the discus¬ 
sions subject to instructions of the Chair¬ 
man. Admittance of public members will 
be limited to the seating available. In 
that regard, entrance to the Department 
of State building is controlled and entry 
will be facilitated If arrangements arc 
made in advance of the meeting. It is re¬ 
quested that prior to February 5, 1976, 
members of the general public who plan 
to attend tlve meeting inform their name 
and address to Mr. Gordon L. Huffcutt, 
Office of International Communications 
Policy. Department of 8tate; the tele¬ 
phone number is Area Code 202, 632-2592. 


All non-Govcrnment attendees must use 
the C Street entrance to the building. 

Dated: December 18. 1975. 

Gordon L. Hurra; tt. 

Chairman, 

UJS. National Committee. 
|FR Doc.75'35090 Filed 12-30 76.8:45 am] 


DEPARTMENT OF THE TREASURY 

Office of the Secretary 

December 23,1975. 

| Public Debt Series — No. 35-751 
TREASURY NOTES OF SERIES G-1979 
Interest Rates 

The Secretary of the Treasuroy an¬ 
nounced on December 22, 1975, that the 
interest rate on the notes described in 
Department Circular — Public Debt 
Scries—No. 35-75, dated December 10. 
1975, will be 74 percent per annum. Ac¬ 
cordingly, the notes are hereby redesig¬ 
nated 74 percent Treasury Notes of 
Scries G-1979. Interest on the notes will 
be payable at the rate of 74 percent per 
annum. 

Sidney Cox. 

Acting Fiscal 
Assistant Secretary 

(FR Doc 75-36606 Filed 12-30 75:8:45 am [ 


Office of the Secretary 
INCOME TAX TREATY 

United States and Yugoslavia To Hold 
Discussions 

The Treasury Department today an¬ 
nounced that representatives ol the 
United States and Yugoslavia plan to 
meet in Belgrade In February 1976 to 
begin discussions of a proposed bilateral 
Income tax treaty. 

At present, there is no income tax con¬ 
vention between the two countries. 

The proposed treaty is intended to pre¬ 
vent double taxation and to facilitate 
trade and investment between the two 
countries. It will be concerned with the 
tax treatment of income of Individual 
and companies from business, invest¬ 
ment. and personal services, and the pro¬ 
cedures for administering the provision^ 
of the treaty. 

The •‘model’* income tax treaty devel¬ 
oped by the Organization for Economic 
Cooperation and Development will be 
taken Into account along with recent 
U.S. treaties with other countries, such 
as the treaties with Romania and Poland, 
which were signed in 1973 and 1974. re¬ 
spectively. and were recently approved 
by the United States Senate. 
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Persons wishing to make comments 
and suggestions about the discussions to 
be held with representatives of Yugo¬ 
slavia should submit their views in writ¬ 
ing before February 1, 1976, to Charles 
M. Walker, Assistant Secretary of the 
Treasury. US. Treasury Department, 
Washington. D.C. 20220. 

I seal ) Robert J. Patrick. Jr.. 

International Tax Counsel . 

Office of Tax Analysis . 

IFR Doc.75-35102 Piled 12 30-75:8:45 am) 


Office of Revenue Sharing 
ENTITLEMENT DATA 
Procedure for Improvement 

The Office of Revenue Sharing is con¬ 
ducting a Supplemental Data Improve¬ 
ment Program during the period from 
December 8. 1975 to January 12. 1976 on 
data to be used in computing final alloca¬ 
tions for units of State and local govern¬ 
ment pursuant to the 8tate and Local 
Fiscal Assistance Act of 1972 (Pub, L. 
92-512. 31 U.3.C.A. Chapter 24) for the 
sixth entitlement period (July 1, 1975 
through June 30,1976 ». All State govern¬ 
ments, the District of Columbia, and 
only those units of local government 
whose data elements for the sixth en¬ 
titlement period have been revised since 
February 1975 are participants in this 
Supplemental Data Improvement Pro¬ 
gram. These participating governments 
have been provided those data elements 
for review which have been revised since 
February 1975. These data, which were 
mailed on December 8, 1975, were com¬ 
piled by the Bureau of the Census, the 
Internal Revenue Service and the Bureau 
of Indian Affairs. Definitions of each 
data clement are provided in this notice. 

Each participating recipient unit of 
local government will receive either a 
Form 3233 or a Form 3240. Only those 
participating local governments In areas 
declared major disaster areas since 
April 1. 1974 under the Disaster Relief 
Act of 1974 < Pub, L. 93-288, 42 U.S.C. 
Chapter 58) and whose Fiscal Year 1974 
adjusted taxes and/or intergovernmen¬ 
tal transfers were possibly adversely af¬ 
fected by the major disaster will receive 
Form 3240. These local governments, in 
order to be eligible for the data stabiliza¬ 
tion benefit of that Act, w r hich allows 
them to use their predisaster data figures 
for adjusted taxes and/or intergovern¬ 
mental transfers rather than their post- 
disaster figures, are required to certify 
that both or either of their 1974 adjusted 
taxes and Intergovernmental transfers 
were adversely affected by the disaster. 
Such certification must be received in 
the Office of Revenue Sharing by Janu¬ 
ary 12, 1976. 

All other participating recipient local 
governments with data revisions for the 
sixth entitlement period since February. 
1975, received Form 3233. State govern¬ 
ments and the District of Columbia were 
notified by letter. 

If any recipient State or local gov¬ 
ernment believes that there are errors 
in these data, relative to these definitions 


and effective dates, they should so Inform 
the Office of Revenue Sharing in wTiting 
with appropriate documentation on or 
before January 12, 1976. Local govern¬ 
ments may do this by returning Form 
3233, with evidence and documentation 
to fully Justify the proposed corrections 
of data. Governments which receive 
Form 3240 also have the opportunity to 
question their data elements by returning 
Form 3240 with evidence and docu¬ 
mentation to fully justify the proposed 
corrections to these data. Form 3233 or 
3240 and supporting Justifications must 
be received by the Office of Revenue 
Sharing on or before January 12, 1976 
In order that corrections to data elements 
may be used in determining final sixth 
entitlement period allocations. 

Governments which receive Form 3233 
and which do not wish to question their 
data are requested not to return the form. 
Governments which receive Form 3240 
and which do not wish to question their 
data or provide a disaster certification 
are requested not to return the form. 

The data of record in the Office of Rev¬ 
enue Sharing for those participating gov¬ 
ernments which do not respond by Jan¬ 
uary 12. 1976, will be used to calculate 
their final allocation for the sixth entitle¬ 
ment period. In the case of those partici¬ 
pating local governments sent Form 3240. 
the post-disaster data of record in the 
Office of Revenue Sharing will be con¬ 
sidered valid if the Office of Revenue 
Sharing has not received a dLsastcr certi¬ 
fication by January 12, 1976. 

Upon receipt of any written response 
from a participating recipient State or 
local government, the Office of Revenue 
Sharing, with the cooperation of the Bu¬ 
reau of the Census or the Bureau of In¬ 
dian Affairs. wlU substantiate or correct 
all data questioned and advise the recipi¬ 
ent government of its findings. Those 
findings will constitute final administra¬ 
tive action for purposes of giving recipi¬ 
ent governments standing to obtain Ju¬ 
dicial review’ of the questioned data. 

In order to assure equitable treatment 
of each recipient, the books will be kept 
open until all evidence and documenta¬ 
tion received in the Office of Revenue 
Sharing on or before January 12. 1976 
have been reviewed and data determined 
to be erroneous have been corrected. 

Dated: December 22. 1975. 

l seal ] John K. Parker. 

Acting Director , 
Office of Revenue Sharing. 

Approved: Donald L. E. Rxtcer. Gen¬ 
eral Counsel . 

Local Qovkxnmckt Data Dcn.vrnows 

1. POPULATION 

Population of Counties, Cities, Towns , and 
Township* 

The population ot a unit of government 
for revenue sharing purposes is the resident 
population as of July 1. 1973 as determined 
by the Bureau of the Census. The July 1. 
1973 estimates of population were derived 
by the Bureau of the Census using a com¬ 
ponent procedure whereby components of 
population change are estimated separately 
and then added to the enumerated 1970 


census populations of the units of local gov¬ 
ernment. The population base reflects aU 
population corrections made to the data 
after the Initial Bureau of the Census 
publication as well as changes due 
to new Incorporations, dis Incorporations 
and annexations. 

17ie components of population change are; 

1. Natural increase, Le. the excess of 
births over deaths: Annual births and deaths 
were compiled from StAte vital statistics 
office* supplemented by data from the Na¬ 
tional Center for Health Statistics. County 
statistics were available for all States When 
vital statistics were not available for all 
areas within a county, the births and deaths 
for these areas were distributed pro¬ 
portionately on the basis of tho 1970 census 
population. 

2. Net Migration: This component of 
population change was estimated for each 
ii nK of government by developing a net 
migration rate for the period between 1970 
and 1973. The net migration rate was de¬ 
veloped by matching IRS flies of 1972 tax 
returns and 1989 tax returns. Thus It was 
possible to determine for each unit of local 
government the number of taxpayers who 
did not move, or who moved In or out of the 
jurisdiction between 1970 and 1973. The 
number of those who moved In minus tho 
number of those who moved out yields the 
net migration. The net migration rate of 
taxpayers was applied to the total popula¬ 
tion in an area. 

In addition to the estimates of uatural In¬ 
crease and net migration, adjustments were 
Incorporated Into the estimates to account 
for Immigration from abroad, institutional 
inmates, members of the armed forces and 
college students. For all areas where special 
censuses were taken by the Bureau of the 
Census close to the July 1, 1973 estimate 
date, the special census counts were used In 
lieu of the estimates. The special census 
count* were adjusted to the July 1. 1973 
estimate date. In several States, the sub¬ 
county estimates were also merged with esti¬ 
mates developed by State agencies partici¬ 
pating In the Federal-State Cooperative 
Program for Local Population Estimates. 

The July I, 1073 population estimates be¬ 
ing used for revenue sharing for counties 
represent the average of July I. 1973 ad¬ 
ministrative record-based estimates derived 
by the procedure described above and July l. 
1973 estimates derived from the Federal - 
State Cooperative Program The county 
populations were further adjusted to be 
consistent with State estimates published by 
the Bureau of the Census in Current Popula¬ 
tion Reports Series P-25. The population 
estimates for the governments In each coun¬ 
ty area were adjusted to be consistent with 
the county population. 

The July l, 1973 population estimates are 
related to boundaries as of December 31. 
1973. New incorporations. dUlncorporatlons 
and qualifying annexation*, l e. annexation* 
made by places with a 1973 population of at 
least 5,000 and for which are annexed areas 
include population equal to 5% or more of 
the annexing government’s population have 
been recognized up through 1974. 

Population of Indian Tribes and Alaskan 
Native Villages 

The population of an Indian tribe or Alas¬ 
kan Natlvo village for revenue sharing pur¬ 
poses Is the resident population as of July 1, 
1973 as determined by the Bureau of Indian 
Affairs For Indian tribes, the resident popu¬ 
lation is the number of Indians llvtng within 
the boundaries of the tribal reservation plus 
the number of Indians living on trust land 
(Including public domain allotments) ad¬ 
jacent to the reservation and pertaining to 
tho tribe. Tho adjacent trust land may bo 
trlbally owned or individually owned. Rest- 
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dent non-Indian members of families with 
an Indian head or apouee are also included 
In the population estimate*. 

For Alaskan Native village*, the resident 
population la the number of Indiana. Aleuts 
and Eskimos living within the boundaries 
of the village. Resident non-Alaskan Native 
members of families with an Alaskan Native 
head or npou.se are also Included In the pop¬ 
ulation estimate. 

The methodology used by the Bureau of 
Indian Affairs to update the 1970 popula¬ 
tion of an Indian tribe or Alaskan Native 
village depended on the type of accurate 
data that was available for that tribe or vil¬ 
lage. The types of data available varied from 
place to plaoe. Two examples of the type# of 
data used to make the July 1,1973 population 
estimates are Hats of residents and school en¬ 
rollment data. In many cases the Bureau of 
Indian Affairs worked directly with the In¬ 
dian Uribe or Alaskan Native village to obtain 
the best available data. 

n. PER CAPITA IXCOM C 

The 1972 per capita Income (PCI) is the 
estimated mean or average amount of total 
money Income received during calendar 
year 1072 by ail person* residing in a given 
political jurisdiction In April 1973. The 1972 
PCI estimates are based on data from the 
1970 Census, or later special censuses, and 
reflect corrections to the Census data which 
have been made since 1970. 

The 1970 census PCI data were updated to 
1972, based on Income data from the 1909 
and 1972 Federal Income tax returns and 
State and county Income estimates prepared 
by the Bureau of Economic Analysis fBEA) 
to measure the change from 1969 to 1972. 

Total money Income Is the sum of: 

Wage or salary Income 

Net nonfarm self-employment income 

Net farm self-employment income 

Social Security or railroad retirement in¬ 
come 

Public assistance Income 

All other Income such as Interest, divi¬ 
dends, veteran's payments, pension*, un¬ 
employment insurance, alimony, etc. 

The total represents the amount of Income 
received before deductions for personal in¬ 
come taxes. Social Security, bond purchases, 
union due*, medicare deductions, etc. 

Receipts from the following sources are not 
included as Income: Money received from 
the sale of personal property: capital gains; 
the value of income “in kind"* such as food 
produced and consumed in the home or free 
living quarters; withdrawal of bank deposit*; 
money borrowed; tax refunds; exchange of 
money between relatives living In the same 
household; gifts and lump sum Inheritances. 
Insurance payments. and other types of lump 
sum receipt*. 

Count# Estimates 

At the county level. 1972 PCI estimates 
were developed by carrying forward the per 
capita amount for each Income type listed 
above. Census wage and salary per capita in¬ 
come amounts were updated using the per¬ 
cent change in the IRS wage and calory per 
exemption. For the remaining Income types, 
the percent change In the BKA per capita 
amounts were used. The 1972 per capita 
amount* for each income type were then 
multiplied by the July 1. 1073 population 
estimates, and the resulting oouuty income 
aggregates were adjusted to State income 
aggregate*. For each county the aggregate 
amounts for each income type were added to 
get an estimated 1972 total money Income 
which was then divided by the estimated 
population to derive the 1972 PCI estimate. 

Subcounty Governmental Unit Estimate! 

For all townships over 1.000 population and 
for all municipalities over 1.000 not In town¬ 


ships, the updates were also developed using 
per capita amounts. Updated census earn¬ 
ings plus “other income** per capita were 
developed using the percent changes in IR8 
Adjusted Gross Income per exemption. The 
estimates for Social Security and publla 
assistance were made by assuming that the 
1970 census per capita amounts for these 
income types grew at the same rate as that 
for the county. The PCI for places over 1,000 
population in townships was assumed to 
grow at the same rate as that for the entire 
township. 

The PCI eatlmates for governmental units 
of 500-999 population were computed by ap¬ 
plying the average percent change in PCI 
for the county, excluding large places (popu¬ 
lation of 10.000 or more), to their 1970 cenaur. 
PCI. PCI estimate* for governmental units of 
under 600 population were assumed to be 
equal to the average PCI of the county ex¬ 
cluding any large places. The subcounty es¬ 
timates were adjusted to the county esti¬ 
mates to insure conformity. 

in. ADJUSTED TAXES 

The adjusted taxes lor a unit of local gov¬ 
ernment, as derived from the General Reve¬ 
nue Sharing Survey conducted by the Bureau 
of the Census In 1974. are the total taxes of 
the unit of government in Fiscal Year 1974 
(that government's 12-month accounting 
period that ended between July 1, 1973 and 
June 30, 1974) excluding taxes for schools 
and other educational purposes. A govern¬ 
ment's total Fiscal Year 1974 taxes are those 
which were exacted by that government and 
which were collected by or for that govern¬ 
ment during Fiscal Year 1974. Total general 
purpose taxes include: 

1. Property taxes —county, municipal or 
township taxes levied on the value of real or 
personal property. 

2. Sales taxes —county, municipal or town¬ 
ship taxes, either generid or specific, on goods 
and services, measured ss a percent of sales 
or receipts, or as an amount per unit sold. 

Sales taxes are of two types: 

a. Or nero! sales or gross receipts tax 

b. Selective sales or gross receipts tax. 
Examples of selective sales taxes are: 

Gasoline tax 
liquor tax 

Cigarette and Tobacco tax 
Public utilities excise tax 
Amusement tax 

Hotel and motel room occupancy and 
meals tax 

3. Licenses, permits and other taxes — 
county, municipal or township taxes not 
included in item* 1 and 2 above. 

Examples of license taxes are; 

Aloohollc beverage licenses 
Business privilege licenses 
Motor vehicle and operators licenses 
Hunting and fishing licenses 
Marriage licenses 

Inspection fee* charged In connection 
with the granting or renewal of a 
license 

Examples of permits are; 

Building permits 

Permits for a business or non-business 
privilege 

Example* of other taxes are: 
income, payroll or earnings tax 
Xlortgage transfer and recordation tax 
Severance tax 

Fee retained by a government for collect¬ 
ing taxes for other governments 

General purpose taxes do not Include re¬ 
ceipts from service charges, special assess¬ 
ments. interest earnings or fines. 

A tax which Is Jointly imposed by a Btate 
government and units of local government 


is apportioned in order to determine local 
tax effort. An example of a Jointly imposed 
tax would be a five percent sales tax of 
which four percent was Imposed by the 
State government and one percent was im¬ 
posed by the local government. In such case 
the amount of revenue realized by virtue 
of the one percent locally Imposed portion 
will be credited to local tax effort. It is Im¬ 
portant to distinguish a “Jointly imposed 
tax" from a wholly State imposed tax where 
part of the tax revenue Is shared with local 
governments. An example of a shared State 
lax would be a five percent sales tax wholly 
imposed by the State, but which provides a 
20 percent revenue share to units of local 
government. A local government's share of a 
“wholly State Imposed tax” la claanlfied a* 
an intergovernmental transfer and not a* 
local tax effort. Thus, In determining local 
tax effort the point of reference is the gov¬ 
ernment which imposed the tax rather than 
the government which expended the result¬ 
ing tax revenue. 

Certain sales taxes Imposed by counties 
which meet the requirements of Section 109 
(e) (2) (B) of the Revenue Sharing Act may 
be coualdered to be taxes of the units of 
local government within the county rather 
than the county government. The “Memphis 
Rule.” a* this section is called, provides for 
situations whereby a county government Im¬ 
poses a sales tax within the geographic area 
of local governments within the county, and 
then shares part or all of the applicable tax 
revenue with those local governments. These 
taxes must be transferred by the county gov¬ 
ernment without specifying the purposes for 
which the local government* may spend the 
revenues. In such eases, the Governor of the 
State must certify to the Secretary of the 
Treasury that the requirements of the 
“Memphis Rule” are met. This certification 
must be made by the Governor before the 
beginning of the entitlement period when 
the “Memphis Rule" Is to take effect. The 
taxes which are transferred by the county 
to the units of local government will then 
be considered for revenue sharing purpose: 
to be taxes of the local governments and 
not the taxes of the county government. 

Amounts In lieu of taxea received by a 
government from a utility It operates arc 
treated as internal transfers and are ex¬ 
cluded from taxes. Amounts In lieu of tax^ 
received from utilities operated by other 
governments are reported as intergovern¬ 
mental transfers. 

School taxes are tax revenues of a unit of 
government which are allocated far school 
purposes. They consist of taxes levied for 
current operation, capital outlay and debt 
service Including amounts collected for a 
governmental unit's schools by the State 
or a local government acting as eollectln* 
agent. 

In some Jurisdictions tax revenues for pur¬ 
poses of education are not separately Iden¬ 
tifiable because education Is financed by 
expenditure or transfer of monies from a gen¬ 
eral fund to a school fund. If so. then the 
ratio of tax revenues to, total revenues In 
such general fund multiplied by the expendi¬ 
ture or transfer of monies from the general 
fund (or similarly named fund) for edu¬ 
cation purposes is taken to be the amount 
of tax revenues allocable to expenses for 
education. 

IV. INTCJIOOVEXNMKHTA1. TEAKSmS 
or 1KVTNUIS 

Intergovernmental transfers of revenue are 
amounts received by a unit of govern m<*r' 
from other governments In Fiscal Year 1974 
(the government's 12-month accounting pe¬ 
riod that ended between July 1, 1973 and 
June 30, 1974) for use either for specify 
functions or for general financial suppor: 
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This amount Is derived from the Oeneral 
Revenue Sharing Survey conducted by the 
Bureau of Census In 1074. The figure Includes 
j!rants, shared taxes, contingent loans and 
rcimbursmenU for tuition costa, hospital 
care, construction costs, etc. Intergovern¬ 
mental revenue does not Include amounts 
received from sale of property or commodi¬ 
ties. utility services to other governments, 
or Federal general revenue sharing entitle¬ 
ment funds. 

Stats OovmWMrrrr and Dtsmicr or 
Columbia Data DrrwmoNu 

i. rom*noM 

Population shall be determined on the 
game basis as resident population as deter¬ 
mined by the Bureau of the Census for 
general statistical purposea. 

The population of States used for revenue 
sharing purposes in Entitlement Period 8 is 
the 1974 population Of States . The 1974 pop¬ 
ulation data for States are the estimates 
ot the total resident populations of States 
(LA of July 1. 1974. These population esti¬ 
mates are those which were published by 
the Bureau of the Census In a report en¬ 
titled Errtmaf« of the Population of States. 
July t. 1974 and 1975 ( Current Population 
Reports, Series P-28, No. 618) dated Decem¬ 
ber 1975. Incorporated In three population 
totals for the year ending July l, 1974, are 
estimate* of population change, including 
miration, baaed on vital statistics. Key pop¬ 
ulation indicator* and extrapolations of past 
trends. For a complete description of the 
methodology used, please consult the full re¬ 
port In tho Bureau of the Census, Scries 
P 25. 

It. OSBAXIEED POPULATION 

Urbanised population means tho popula¬ 
tion of any area consisting of a central city 
or cities of 60,000 or more Inhabitants (and 
of the surrounding closely settled territory 
for such city or cities) which is treated as 
an urbanized area by the Bureau of the 
Census for general statistical purposes. 

The urbanised population of States used 
for revenue sharing purposes In Entitlement 
Period 6 1* the 1970 urbanized population o/ 
States A State's urbanised 1970 population 
is the amount ot that State's 1970 population 
which was classified as an urbanized area 
according to Bureau of the Census 1973 
Urbanised Area Criteria (The Bureau of the 
Census revised Its definitional criteria In 
1973 for urbanized areas to make them more 
consistent with the criteria for Standard 
Metropolitan Statistical Areas (SMSAs). An 
urbanized area was defined for each SMSA 
using 1970 Census population.) 

1. An urbanized area must Include a cen¬ 
tral city or cities that qualify under one of 
the criteria Hated below. All population cri¬ 
teria refer to 1970 census population counts 
(except as specified in item ia). 

a. A city of 50,000 inhabitants or more ac¬ 
cording to the 1970 census, a special census 
taken between 1960 and 1970 or the 1960 
census provided that the city Is located 
in an SMSA and la not Included In an ex¬ 
isting urbanized area. 

b. A city having a population of at least 
25.000 which, with the addition of the pop¬ 
ulation of contiguous places. (Incorporated 
or unincorporated) each of which haa a pop¬ 
ulation density of at least 1,000 persona per 
square mile, and which together constitute 
for general economic and social purpose* a 
single community with a combined popula¬ 
tion of at least 50,000. provided that the 
city Is located within an SMSA and Is not 
Included In an existing urbanized area 

2. In addition to a central city or cities, 
*b urbanized area Includes contiguous ter¬ 
ritory meeting the following criteria: 


a. Incorporated place* of 2.800 Inhabitant* 
or more but excluding the rural portions of 
extended cl ties. 

b. Incorporated places with fewer than 
2,500 inhabitants, provided that each has 
a closely settled area of 100 housing units 
or more; and all unincorporated places recog¬ 
nized In the 1970 census. 

c. Contiguous small parcels of unincorpo¬ 
rated land (delineated as either enumera¬ 
tion districts or block parcels prior to the 
1970 census) determined to have a 1970 cen¬ 
sus population density of 1,000 Inhabitants 
or more per square mile. (In this Instance 
the areas of Urge nonresidential tracts de¬ 
voted to such urban land uses aa railroad 
yards, airports, factories, parks, golf course*, 
and cemeteries Are excluded in computing 
the population density.) 

d. Other similar small areas In unincor¬ 
porated territory without regard to popu¬ 
lation density provided that they serve to 
eliminate enclave*, or to close Indentations 
of one mile or leas In width across the open 
end of the urbanized areas In order to 
eliminate narrow fingers of ‘’rural’* area, or 
to link outlying areas of qualifying density 
provided that these are not more than 1 % 
miles from tho main body of the urbanized 
area. 

ILL INCOME 

Income means total money Income received 
from all source*, as determined by the Bu¬ 
reau of the Census for general statistical 
purposes. 

The per capita income (PCI) of States used 
for revenue sharing purposes in Entitlement 
Period 6 Is the 1972 per capita income of 
States. The per capita income la the estimated 
mean or average amount of total money In¬ 
come received during calendar year 1973 by 
all persons residing in a State in April 1973. 
The 1973- PCI estimates are baaed on data 
from the 1970 Census, or later Special Cen¬ 
suses, and refiect corrections to the Census 
data which have been made since 1070. 

Total money Income Is the sum of: 

Wage or salary Income 

Net nonfarm self-employment Income 

Net farm self-employment income 

Social Security or railroad retirement 
income 

Public assistance Income 

All other income such as Interest, divi¬ 
dends. veteran's payments, pensions, un¬ 
employment Insurance, alimony, etc. 

The total represents the amount of lncoma 
received before deductions for personal In¬ 
come taxes, Social Security, bond purchase*, 
union due*, medicare deductions, etc. 

Receipts from the following sources are not 
Included as income: Money received from the 
sale of personal property; capital gains; the 
value of Income “In kind" such as food pro¬ 
duced and consumed In the home or free liv¬ 
ing quarters; withdrawal of bank deposits; 
money borrowed; tax refunds; exchange of 
money between relatives living in the same 
household; gifts and lump sum Inheritances, 
insurance payments, and other types of lump 
sum receipts. 

The 1970 census PCI data were updated to 
1972, based on income data from the 1969 and 
1972 Federal Income tax returns and State 
Income estimates prepared by the Bureau of 
Economic Analysis to measure the chango 
(Com 1969 to 1972. 

At the State level. 1972 per capita Income 
estimates were developed by carrying forward 
the 1970 census aggregates for each type of 
Income (as Itemized above) and dividing tho 
sum of the 1972 aggregates for each State by 
the estimated April 1973 population. The per¬ 
cent change In wage and salary Income as re¬ 
flected by the IRS data, was used to update 
tho 1970 census wage and salary amount, 
while the remaining Income types were car¬ 


ried forward using the percent change Im¬ 
plied in estimates developed by the Bureau of 
Economic Analysis. 

IV. ST ATX INDIVIDUAL INCOME TAX 

The Individual Income tax of any State 
Is the tax imposed upon the income of in¬ 
dividuals by such State and described as a 
State income tax under section 164(a)(3) of 
the Internal Revenue Code of 1954. 

The State individual Income tax data for 
Entitlement Period 6 are calendar year 1974 
State individual income tax collections, 
Actual calendar year 1974 State Individual 
income tax collections were obtained from 
the Bureau ot the Census publication en¬ 
titled Quarterly Summary of State and Local 
Tax Revenue October-IJectmber 1974. These 
are collection* of taxes on Individuals meas¬ 
ured by net income and taxes distinctively 
on special type* of Income (eg.. Interest, 
dividends, income from Intangibles, etc.) 

The calendar year 1974 State individual in¬ 
come tax collections data may not agree 
exactly with the figures In Census’ Quarterly 
Summary of State and Local Tax Revenue . if 
corrections to theee data were made subse¬ 
quent to its publication. 

v. rn»n*AL individual income tax liabilities 

Federal Individual Income tax liabilities 
attributed to any State for any period ahall 
be determined on the same basis as such 
liabilities are determined for such period 
by the Internal Revenue Service for general 
statistical purposes. 

In general, the Federal individual Income 
tax liability of a State means the total annual 
Federal Individual Income taxes after credits 
attributed to the residents of the State 
by tho Internal Revenue Service. Income 
tax after credits Is determined by substract- 
ing statutory credits from th* total of Income 
tax before credits and the tax surcharge. It 
does not Include self-employment tax or tax 
from recomputing prior year investment 
credit, nor does It lake Into account refunda¬ 
ble credits. 

income tax before credits Is the tax lia¬ 
bility computed on taxable Income based on: 

1. The regular combined normal tax and 
surcharge Including tax from the optional tax 
tables, 

2. Alternative tax. or 

3. Tax computed using the Income aver¬ 
aging provisions. 

Example* of credits which are applied 
against income taxes are: 

1. Retirement Income credit, 

2. Investment credit, 

3. Foreign tax credit, and 

4. Other tax credits. 

The State and Local Fiscal Assistance Act 
of 1972 (Revenue Sharing Act) specifies that, 
if available, data on Federal Individual in¬ 
come tax liabilities should be "for taxable 
years ending . . . during the last calendar 
year ending before the beginning of such 
entitlement period.** 

The most recent Federal Individual Income 
tax liabilities available for revenue sharing 
use in Entitlement Period 6 are the 1973 IRS 
estimates of Federal individual income tax 
liabilities of States. These estimated tax 
amounts for calendar year 1973 are the 1973 
estimates from the Internal Revenue Serv¬ 
ice** Statistics of Income. 

VS. STATE AND LOCAL TAXES 

The State and local taxes are the com¬ 
pulsory contributions exacted by the Slate 
(or by any unit of local government or oth«T 
political subdivision of the State) for public 
purposes (other than employee and employer 
assessments and contributions to finance 
retirement and social Insurance systems, and 
other special assessment* for capital outlay), 
as such contributions are determined by 
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the Bureau of the Cenaiui for general statis¬ 
tical purposes. 

State and local taxes data used for revenue 
sharing purposes in Entitlement Period C 
are the fiscal pear 1972-73 State and local 
taxes, as reported by the Bureau of the Cen¬ 
sus in Table 17 of Governmental Finances 
1972-73 (OP 73, No. 6). Fiscal year 1972-73 
Is a government’s 12-month accounting pe¬ 
riod that ended between July !, 1972 and 
June 30. 1973 except for the State govern¬ 
ments of Alabama and Texas (as well as 
school districts In those States). These latter 
governments have fiscal years which end at 
the end of September and August, respec¬ 
tively, and are treated os though they were 
part of the group with fiscal years ending 
June 30. 

Tax revenue comprises amounts collected 
from oil taxes which are Imposed by a gov¬ 
ernment and collected by that government 
or which are collected for It by another gov¬ 
ernment acting as its agent. This Includes in¬ 
terest and penalties but does not Include 
amounts paid under protest and amounts 
refunded. For purposes of this definition, lo¬ 
cal governments and political subdivisions 
Include counties (parishes in Louisiana and 
boroughs in Alaska), municipalities, town¬ 
ships, school districts, and special districts. 
A unit of government also Includes. In ad¬ 
dition to the central authority of the unit, 
any semi-autonomous boards, commissions, 
or other agencies dependent on it that do 
not In themselves meet requirements as to 
fiscal and administrative independence even 
though as to accounting records and other 
specific administrative aspects such agencies 
may operate ouUkl the central accounting 
and administrative pattern of the unit. 

The State government Information con¬ 
tained In State and local taxes la based on 
the annual Bureau of the Census survey of 
State finances. State finances atatlstics are 
complied by representatives of the Bureau of 
tho Census from official records and reports 
of tho various States. The local government 
portion of the State and local taxes data are 
estimates based on information received from 
a sample of such governments. The sample 
consisted of approximately 19,000 local gov¬ 
ernments. Survey coverage applied to all 
counties having a 1970 population of 50,000 
or more, all cities having 1970 population of 
26.000 or more, all other governments whose 
relative importance in their State baaed on 
expenditure or debt was above a specified 
size, and a random sample of remaining 
unlta. 

The fiscal year 1072-73 State and local 
taxes data may not agree exactly with the 
figures In Governmental Finances 1972-73, 
because corrections to the*© data have been 
made subsequent to its publication. 

vti. crNrs.u tax ittort factor 

The general tax effort factor of any State 
for any entitlement period Is the net amount 
collected from the State and local taxes of 
such State during the moet recent reporting 
year, divided by the aggregate personal in¬ 
come attributed to such State for the same 
period. Personal Income means the Income of 
individuals, as determined by the Department 
of Commerce for national Income accounts 
purposes. 

The general tax effort factor of any State 
used for Entitlement Period 6 is the amount 
of fiscal year 1972-73 State and local taxes of 
the State divided by the aggregate personal 
income of the State for 1972. State and local 
taxes for fiscal year 1972-73 are as defined 
above, and as reported by the Bureau of the 
Census In Table 17 of Governmental Finances 
2972-73 (OF 73. No. 5). 

Aggregate personal income tor States In 
calendar year 1972 Is estimated by the Bureau 
of Economic Analysis of the Department of 


Commerce for national Income accounting 
purposes as reported in Table 1. pages 10-11, 
of Survep of Current Business August 1975, 
Volume 65, Number 8. 

Aggregate personal income represents the 
total current income received by persons 
residing in the State from all sources, includ¬ 
ing transfers from government and business 
but excluding transfers among ”persona" 
Not only individuals (including owners of 
unincorporated enterprises), but also non¬ 
profit institutions, private trust funds, and 
private pension, health, and welfare funds 
are classified as "persons." Personal income 
is measured on a before-tax basis, as the 
sum of wages and salary disbursements, other 
labor income, proprietors' and rental income. 
Interest and dividends, and transfer pay¬ 
ments. minus personal contributions for 
social insurance, etc. 

|FR Doc 75-34000 Filed 12-24-75; 1:54 pm| 


DEPARTMENT OF DEFENSE 

Deportment of the Army 

ARMED FORCES EPIDEMIOLOGICAL 
BOARD 

Open Meeting 

In accordance with section 10'n><2) 
of the Federal Advisory Committee Act 
<Pub. L. 92-463), announcement is made 
of the following committee meeting: 

An ad hoc Study Team operating as a 
subcommittee of the Armed Forces Epi¬ 
demiological Board will meet 15 January 
1976 in Room 65, New York Academy of 
Medicine. 2 East 103rd St., N.Y.. N.Y. 
10029, from 0900 to 1700 hours. The pur¬ 
pose of the meeting Li to review the cur¬ 
rent US Army Medical Department phys¬ 
ical examination policy and to provide 
advice regarding the scope of periodic 
physical examinations for active duty 
Army personnel. The proposed agenda 
includes a discussion of current policy 
and procedures, proposed additional 
screening procedures and the develop¬ 
ment of improved health maintenance 
programs. 

This meeting is open to the public, 
but limited by space accommodations. 

Any interested person may attend, ap¬ 
pear before, or file statements with the 
committee at the time and in the man¬ 
ner permitted by the committee. Inter¬ 
ested persons wishing to participate 
s hould advise the Executive Secretary, 
AFEB in writing. Room 1B472 Pentagon, 
Washington, D.C. 20310. 

Duane G. Erickson, 

LTC. MSG. USA . 

Executive Secretary. 

December 23. 1975. 

|FR Doc.75-35190 Filed 12-30 75;8:45 anfj 


Office of the Secretary 

DEPARTMENT OF DEFENSE WAGE 
COMMITTEE 

Closed Meetings 

Pursuant to the provisions of section 
10 of Pub. L. 92-463, the Federal Ad¬ 
visory Committee Act, effective Janu¬ 
ary 5. 1973, notice is hereby given that a 
meeting of the Department of Defense 
Wage Committee will be held on Tues¬ 
day, February 3. 1976; Tuesday. Febru¬ 


ary 10.1976; Tuesday. February 17,1976; 
and Tuesday, February 24, 1976, at 9:45 
a m., in Room 1E801, The Pentagon 
Washington, D.C. 

The Committee's primary respon¬ 
sibility is to consider and submit rccom - 
mcndatlons to the Assistant Secretary of 
Defense (Manpower and Reserve Af¬ 
fairs) concerning all matters involved in 
the development and authorization of 
wage schedules for Federal prevailing 
rate employees pursuant to Pub. L. 92 
392. At this meeting, the Committee will 
consider wage survey specifications, wage 
survey data, local wage survey commit¬ 
tee reports and recommendations, and 
wage schedules derived therefrom. 

Under the provisions of section 10<d 
of Pub. L. 92-463. the Federal Advisory 
Committee Act. meetings may be closed 
to the public when they are "concerned 
with matters listed in section 552<b) of 
TlUe 5. United States Code." Two of the 
matters so listed arc those "related sole¬ 
ly to the internal personnel rules and 
practices of an agency" (5 USC 552* b• 
<2>), and those involving "trade secret 
and commercial or financial informa¬ 
tion obtained from a person and priv¬ 
ileged or confidential" (5 USC 552* b> 
<41 ). 

Accordingly, the Deputy Assistant Sec¬ 
retary of Defense (Civilian Persons 1 
Policy) hereby determines that thb 
meeting will be dosed to the public be¬ 
cause the matters considered arc related 
to the internal rules and practices of the 
Department of Defense <5 USC 552<b> 
<2>), and the detailed wage data con¬ 
sidered by the Committee during its 
meetings have been obtained from offi¬ 
cials of private establishments with n 
guarantee that the data will be held in 
confidence <5 USC 552(b) (4)). 

However, members of the public who 
may wish to do so are invited to submit 
materia] In writing to the Chairman 
concerning matters believed to be deser. - 
Jng of the Committee s attention. Addi¬ 
tional Information concerning this meet¬ 
ing may be obtained by contacting the 
Chairman. Department of Defense Ware 
Committee. Room 3D281. The Pentagon 
Washington. D.C. 

Maurice W. Roche. 

Director. Correspondence and 
Directives , OASD<C • 

December 24.1975. 

| PR Doc.75 35101 Filed 12 30-75; 8:45 ani| 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
NEW MEXICO 

Modification of Resource Area 
Boundaries 

Pursuant to the authority vested in 
the Secretary of the Interior by the Tay¬ 
lor Grazing Act of June 26. 1934. »48 
Stat. 1269i os amended and delegated to 
the Director. Bureau of Land Manage¬ 
ment by 235 DM 1.1. the boundaries of 
the Roswell and Carlsbad Resource 
Areas are hereby modified as follows 
1. The boundaries establishing admir 
lstrativc Jurisdiction over certain lands 
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managed under Section* 3 and 15 of the 
Taylor Grazing Act by the Roewell Re¬ 
source Area of the Roswell District, 
BLM, are adjusted so as to transfer ad¬ 
ministrative responsibility for all public 
land within the following described legal 
subdivision from the Roswell to the 
Carlsbad Resource Area. 

All vacant, unappropriated public land 
in: 

New Mexico Principal Meridian 

T. 9 S'. R. 32 E. to 38 K, Inclusive, All. 

T 10 S.. R 32 E. to 38 E., inclusive. All. 

T 11 S.. R. 32 E to 38 K., Inclusive. All. 

T. 12 8^ R. 32 E, to 38 E., Inclusive, All. 

T. 13 S., R. 32 E. to 38 R.. inclusive. All. 

T 14 3.. R. 32 E. to 38 E.. Inclusive. All. 

T 15 S., R. 32 R. to 38 E , inclusive, AIL 
All in Leu County. 

T. 16 S., R26K.. 

Sec. U Ail; 

See. 12. EH: 

Sec. 13, EVi: 

sec. 24, nkh.ehskH: 

Sec. 25. NE»/ 4 NEH. 

T. 16 8.. R. 27 E.. 

Secs. 1 to 30 Inclusive; 

Sec. 31. EH. BftNWVi; 

Secs. 32 to 36 lncliutr*. 

T. 16 S.. R. 28 E. to 29 K . Inclusive. All. 

T 16 8., R.30E.. 

Secs. 1 to 35. inclusive. 

T. 16 a, R. 31 E.. 

Secs. 8 to 10, 16 to 20. Inclusive; 

Sec. 21. NH: 

Sec. 22, N»4: 

Secs. 20 to 32. Inclusive. 

T 17 8 . R. 27 K . 

Secs. 1 to 5. inclusive; 

Sec. 6, EH • 

Secs. 8 to 17. inclusive; 

Sec. 19, EHNKVi: 

Sees. 20 to 39. Inclusive; 

sec. 30. EH: 

8ecs. 31 to 36, inclusive. 

T. 17 S., R. 28 E~. All. 

T. 17 8.. R. 20 E-, 

Secs. 1 to 24, Inclusive; 

Secs. 28 to 33, Inclusive. 

T 17 S', R, 30 E . 

Secs. 4 to 0. Inclusive; 

Sec. 17. All; 

Sec. 18. All. 

T 18 8., R. 27 E-. 

Secs l to 6, Inclusive; 

Sec. 7, NEH.BH&KV, 

Secs. 8 to 17. Inclusive; 

Sec. 20. NH: 

Secs. 21 to 23. inclusive; 

Secs. 33 to 36. Inclusive. 

T 18 S.. R 28 R, All. 

T 18 8.. R. 20 E , 

Secs. 4 to 0. inclusive; 

Secs, 16 to 21. inclusive; 

Secs. 28 to 32, Inclusive. 

T. 10 S^R. 27 E.. 

Secs. 1 to 4. inclusive; 

Secs. 0 to 18. inclusive; 

Sect. 2| to 28. Inclusive. 

T 10 S , R 28 E„ 

Secs. 1 to 30, Inclusive; 

Sec. 36. All. 

T 20 8., R. 29 E-, All. 

T. 10 S, R. 30 R.. 

Sec. 6. All; 

Sec, 7, Ail; 

Sec. 18, All; 

Sec. 10. All; " 

Sec. 30. All; 

Sec. 31, All. 

All In Eddy County. 

T. U 8 . R. 17 B.. 

Secs*. 1 to 12, inclusive. 

T 14 8.. R 18 E. 

Sec*. 1 to 12, inclusive. 

T. 14 8. R. 10 E., 

Sec*, l to 16, Inclusive; 

Secs. 21 to 26. inclusive. 


T. 14 8.. R. 20 E.. 

Sec*. 1 to 24, inclusive; 

Secs. 28 to 30, Inclusive. 

All in Chaves County. 

2. The boundaries establishing admin¬ 
istrative jurisdiction over certain lAnds 
managed under Section 3 of the Taylor 
Grazing Act by the Carlsbad Resource 
Area of the Roswell District, BLM. are 
adjusted so os to transfer administrative 
responsibility for all public land within 
the following described legal subdivisions 
from the Carlsbad to the Roswell Re¬ 
source Area. 

All vacant, unappropriated public land 
in: 

New Mexico Principal Meridian 

T. 15 6., R. 21 E., 

Secs. 13 to 36. inclusive. 

T. 15 S-. R. 22 E., 

Sec*. 8 to 10, inclusive; 

See. 11.8H: 

Sec. 12. SH: 

Secs. 13 to 26. inclusive, 

T. 15 S-. R- 23 E , 

Sec. 7, SH: 

Sec. 18. All; 


8ec. 19. All; 

Sec. 30. All; 

Sec. 31. An. 

All In Chaves County. 

This transfer of Jurisdiction will not 
ofTset the status or use of the public 
lands and shall become effective Decem¬ 
ber 31.1975. 

William W. Campbell, 

District Manager. 

December 19,1975. 

|PR Doc.75-35093 Piled 12-30-75.8:45 om| 


Fish and Wildlife Service 
ENDANGERED SPECIES PERMIT 
Notice of Receipt of Application 

Notice is hereby given that the follow¬ 
ing application for a permit Is deemed 
to have been received under section 10 
of the Endangered Species Act of 1973 
(PX. 93-205>. 


Applicant: Regional Director. UB. Fish 
and Wildlife Service. Past Office Box 
3737, Portland, Oregon 97208. 
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NOTICES 


Date: NovrMia* 14.1075. 
TO: Associate Director. Fiah St WUdlLfe Man¬ 
agement. Washington. DC. 

FROM: Acting Regional Director, Portland, 

Oregon. 

SUBJECT: Request for an Endangered 
Species Permit. 

1. Thu la a request for an Endangered 
Species Permit to cover scientific research In¬ 
cluding capture, management, transporta¬ 
tion. re introduction, and culture under ar¬ 
tificial conditions, the Pahrump killifiah Em- 
pctriehythya latoa. 

2. No contract or Importation Involved. 
Plah will come from the only remaining 
source of the spec lea which Is the Corn Creek 
Pond alto located on the Desert National 
Wildlife Range. Las Vegas. Nevada. 

3. The only known remaining populations 
of the Pahrump killifiah were located In 
Manse Spring near Pahrump. Nevada. Manse 
Spring was In danger of being pumped dry, 
consequently 40 Ash were transplanted to 
the Corn Creek Pond at Desert NWR in 1071. 
The Manse Spring water level dropped to a 
point where all Ash were killed during the 
summer of 1075. Aa a consequence the trans¬ 
planted Individuals in Corn Creek Pond are 
the only remaining Ash of this specie*. 

Unfortunately Corn Creek Pond was in¬ 
habited with mosquito fish which poae a 
threat to the reproductive success of the re¬ 
maining Pahrump killifiah. 

Plans have been made to rehabilitate Corn 
Creek Pond then reintroduce the Pahrump 
killifiah while other transplant sites are lo¬ 
cated In order that perpetuation may be 
Insured. 

Under a temporary authorization some 
Pahrump killifiah were seined from Corn 
Creek Pond and placed In a holding tank at 
Desert NWR. Although all precautions were 
taken In Mining and transportation to the 
holding tank, some Ion has occurred which 
has heightened concern fbr the remaining 
fish. At preaent the action plan to be carried 
out under this permit will be: 

a. Trap and remove klUifish by January L 
1076. Place klilinsh in holding and rearing 
areas at: 

1. Manse Soring*. 

2. School Spring facility. 

3. University of Nevada. Las Vegas. 

4. Stelnhardt Aquarium, San Francisco. 

b. Clean emergent vegetation from Corn 
Creek Pond, drain pond and remove remain¬ 
ing killifiah by January 15.1076. 

c. Rehabilitate Com Creek Pond January 
15. 1076. 

d. Reintroduce kilUfish after toxicant dis¬ 
sipation. 

Concomitant with the above operation It 
has been deemed advisable by the recovery 
team. In nomination stage at present, that a 
portion of the population be transported to 
the University of Nevada, Department of Bi¬ 
ological Sciences, at Las Vegas where they 
can be placed under the care of Dr. James E. 
Deacon, a member of the recovery team. The 
recovery team also recommended that twenty 
of the fish be air transported to the Stein- 
hard t Aquarium in San Francisco and placed 
under the care of Mr. A1 Castro, who is a rec¬ 
ognized expert In breeding cyprlnodonts. In 
regard to this matter, the California Depart¬ 
ment of Fish and Game has been contacted 
and will cooperate In every manner with re¬ 
gard to interstate transportation require¬ 
ments. The State of Nevada Is being con¬ 
tacted at present to determine the steps 
necessary to satisfy their Import-export re¬ 
quirements. 

Additional work to be carried out after the 
Initial transplant-rehabilitation steps in¬ 
clude construction of sheds oyer spring heads 
to protect the water source of Corn Creek 
Pond by April 1. 1676. lining of water chan¬ 
nels by April 1, 1076. snd the rehabilita¬ 
tion of two lower ponds by September 1,1076. 

Upon population recovery and stabilization 
In the Corn Creek Pond, transplant to addi¬ 
tional sites will be considered including a 
pond on BLM land near Ely. Nevada. The pro¬ 


posed date for this action la during the spring 
of 1976. 

4. Coopers torn in management and resto¬ 
ration of this species are: 

Dr. James E. Deacon. 

Department of Biological Sciences, 

University of Nevada, 

Las Vegas. Nevada 80109. 

Mr. A1 Castro, 

Stelnhardt Aquarium, 

California Academy of Sciences. 

Golden Oate Park, 

San Francisco, California 04116. 

5. At this time the remaining kililfi&h arc 
transplants from the Manse Spring pond 
and are located in Corn Creek Pond on Des¬ 
ert NWR and In a holding tank at the refuge. 
These fish were seined and placed in the 
tank under emergency authorization by the 
Director of the US FUh and Wildlife 
Service. 

6. NA. 

7. NA. 

WuxnM H. Mrrxs. 

Documents and other information sub¬ 
mitted in connection with this applica¬ 
tion are available for public inspection 
during normal business hours at the 
Service’s office in Suite 600, 1612 K 
Street NW., Washington, D.C. 


Interested persons may comment on 
this application by submitting written 
data, views, or arguments, preferably in 
triplicate, to the Director (FW8/LE). 
U.8. Fish and Wildlife Service. Post Of¬ 
fice Box 19183, Washington, D.C. 20036 
All relevant comments received on or be¬ 
fore January* 28.1976, will be considered 

Dated: December 19,1975. 

C. R. Bavin, 

Chief , Division of Law Enforce¬ 
ment, U S. Fish and Wildlife 
Service. 

|PR Doc.76-34918 Filed 12 20-75;8.45 am] 


ENDANGEREO SPECIES PERMIT 
Notice of Receipt of Application 

Notice is hereby given that the follow¬ 
ing application for a penult is deemed 
to have been received under section 10 of 
the Endangered Species Act of 1973 <PX. 
93-205). 

Applicant: Tomahawk Wildlife 4H Club. 
East New Market, Maryland. Harlnn 
Tjaden, Leader. 
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Tomahawk Wii.tu.trs 4H Club 

p.o. Box 70. nyj>. 1 

East New Market. Md. 

August 12. 1075. 

US. Dt3*AITMC.VT OF THE INTERIOR. 

US. Fish and Wildlife Service, 
trashIngfon. DC. 

(Attention Endangered Specie# Division). 

Dkam Slit: I am the leader of the Toma¬ 
hawk Wildlife 4H Club. We are the only 4H 
club In Maryland that works with wildlife 
conservation. 

1 am writing you about an Endangered 
Species permit for Eastern Timber Wolf 
pup*, to raise and carry to shows and pro¬ 
grams on wildlife to let people know what 
a umber wolf looks like and to see some of 
the wildlife on the endangered list. 

Thank you for your kindness. 

Your truly, 

Harlan Tjaden. 

4H Leader, 

Part 17 

Common Name: Eastern Timber Wolf 
(Canis lupus tycoon)—Toe propagation. 

Number and age: 1—up to 1 year, male; 
1—up u> 1 year female. 

Harlan Tjaden, leader of the Tomahawk 
Wildlife 4H Club. 

The person who will be caring for them Is 
& Migratory Bird Propagator. 

We will be glad to send data to a stud¬ 
book which will help endangered wildlife. 
Will use proper transportation container. 
All data will be recorded. 

All Information needed for contracts and 
agreements will be sent by copy to the 
Director—PWSLE 

The Club does not want to see the Eastern 
Timber Wolf and other endangered wildlife 
become extinct. 

We plan to keep this activity going as long 
as we can. to help the wildlife. 

Additional Information—November 1275 

The pair of Timber Wolves are In the 
War bonnet Zoo. Hazel hunt, Wisconsin 54531. 

The Timber Wolves are in captivity in the 
War bonnet Zoo. 

The Timber Wolves were born In the War- 
bonnet Zoo at Hozelhurst, Wisconsin. 
Facilities In which the wildlife will be 

housed: 

2 x 4 x thick plywood roof. 

2 x 4 x 8*j thick plywood sides. 

Concrete pin door. 

2x4x0 wire fence; 12 ga wire. 

Metal fence post. 

The Club Leader. Harlan Tjaden, who will 
be taking care of the wolves. Is a Federal Mi¬ 
gratory Bird Propagator. He has been a Fed¬ 
eral Migratory Bird Propagator since April 4, 
1974. and likes working with wildlife to save 
them from extinction. 

We are willing to participate in a coopera¬ 
tive breeding program, and will maintain a 


studbook to help same the timber wolf from 
extinction. 

The wolves will be shipped by air freight In 
wooden shipping containers. By shipping air 
freight they will leave the zoo In the morn¬ 
ing and t will be able to pick them up that 
night. 

A complete record of the following will be 
kept: The number born, the number of fe¬ 
male#, the number of males, the number that 
die, the number of calls to a veterinarian. 

We have a wildlife 4H club that puts on 
programs to try to teach the public wildlife 
conservation. 

The propagation of the timber wolf is to 
help It survive for years to come so live one* 
can be seen Instead of pictures in books. 

Documents and other information sub¬ 
mitted in connection with this applica¬ 
tion are available for public inspection 
during normal business hours at the 
Service’s office in Suite 600. 1612 K 
Street. N.W., Washington. D.C. 

Interested persons may comment on 
this application by submitting written 
data, views, or arguments, preferably in 
triplicate, to the Director <FWS/LE‘. 
U.8. Fish and Wildlife Service. Past Of¬ 
fice Box 19183. Washington. D.C. 20036. 
All relevant comments received within 30 
days of the date of publication will be 
considered. 

Dated: December 19. 1975. 

C. R. Bavin. 

Chief. Division of Law Enforce¬ 
ment. US. Fish and Wildlife 
Service . 

1FR Doc.75-34019 Filed 12 29-75:8:45 am] 


National Park Service 

CHESAPEAKE AND OHIO CANAL NA¬ 
TIONAL HISTORICAL PARK COMMISSION 

Meeting 

Notice is hereby given in accordance 
with Federal Advisory Committee Act 
that a meeting of the Chesapeake and 
Ohio Canal National Historical Park 
Commission will be held on Saturday. 
January 17. 1976, at 9 a m., at the Ste¬ 
phen Mather Training Center, Harpers 
Ferry, West Virginia. 

The Commission was established by 
Pub. L. 91-664 to meet and consult with 
tile Secretary of the Interior on general 
policies and specific matters related to 
the administration and development of 
the Chesapeake and Ohio Canal Na¬ 
tional Historical Park. 

The members of the Commission arc 
as follows: 


MUa Nancy Long (Chairman), 

Glen Echo. Maryland. 

Mr#. Caroline Freeland. 

Bethesda. Maryland. 

Mr. Donald Frush, 

Hagen town. Maryland. 

Honorable Vladimir R. Wahbe, 

Baltimore. Maryland. 

Mr. Anthony A bar. 

Annapolis. Maryland. 

Mr. John C. Lewis. 

Hamilton, Virginia. 

Mrs. Dorothy Groto#, 

Arlington. Virginia. 

Mr. Burton C. English. 

Berkeley Springs, West Virginia. 

Mr. Henry W. Miller. Jr., 

Paw Paw. West Virginia. 

Mr. Lorenzo W. Jacob#. Jr., 

Washington, D C. 

Mr. Joseph H. Cole, 

Washington, D C. 

Mr. Ronald A. elites, 

LaVate. Maryland. 

Mrs. Mary Miltenberger, 

Cumberland. Maryland 

Dr. Jame* H. Gilford. 

Frederick. Maryland. 

Dr. Kenneth Bromheld, 

Frederick, Maryland. 

Mr. Grant Conway. 

Brookmont. Maryland. 

Mr. Edwin F. Wesely, 

Chevy Chane. Maryland. 

Mr. John C. Frye. 

Gapland. Maryland 

Mr. Rome F. Schwagel, 

Keedysvllle, Maryland. 

The matters to be discussed at this 
meeting Include: 

1. Proposed acquisition of abandoned 
Western Maryland Railway right-of- 
way, Hancock to Cumberland. 

2. Watkins Island pumping station. 

3. Report of the Commission's plan¬ 
ning committee on the use of buildings 
along the canal. 

4. Status of the General Plan. 

5. Interpretive prospectus. 

6. Jeliystone Park. 

7. Land acquisition. 

8. Canal construction projects. 

9. Abner Cloud House. 

10. Proposed legislation Potomac Na¬ 

tional River. 

11. Superintendents'reports. 

12. County, State, and Washington. 

D.C., reports. 
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NOTICES 


The meeting will be open to the pub¬ 
lic. However, facilities and space for ac¬ 
commodating members of the public are 
limited and it is expected that not more 
than 30 persons will be able to attend the 
sessions. Any member of the public may 
hie with the Committee a written state¬ 
ment concerning the matters to be dis¬ 
cussed. 

Persons wishing further information 
concerning this meeting, or who wish to 
submit written statements, may contact 
Richard L. Stanton. Associate Director. 
Cooperative Activities. National Capital 
Parks, at Area Code 202-426-6715. Min¬ 
utes of the meeting will be available for 
public inspection 2 tveeks after the meet¬ 
ing, at the Office of National Capital 
Parks, Room 208. U00 Ohio Drive, SW.. 
Washington. D.C. 

Doted: December 18.1975. 

J. L. Dumnihc. 

Director , National Capita! Parks . 

|FR Doc.76-35105 Piled 12-30 75:8:45 am] 


DEPARTMENT OF AGRICULTURE 

Forest Service 

HONKER DIVIDE MANAGEMENT UNIT 

Land Use Plan: Availability of Final 
Environmental Statement 

Pursuant to section 102<2 hC> of the 
National Environmental Policy Act of 
1969, the Forest 8ervice, Department of 
Agriculture, has prepared a final envi¬ 
ronmental statement for the Honker Di¬ 
vide Management Unit. USDA-FS-R10- 
FES'Adm) 75-08. 

This environmental statement is for 
the land use plan for the Honker Divide 
Management Unit, Prince of Wales Is¬ 
land. on the Tong ass National Forest. 
Recreation, fish, wildlife, and timber are 
all key resources In the Unit. This plan 
proposes managing the Bnakey Lakes 
and Thorne River-Hatchery Creek water 
travel route In a natural-appearing en¬ 
vironment. The remainder of this man¬ 
agement unit will be managed to op¬ 
timize the fish, wildlife, timber, water, 
and recreation resources. The primary 
action having impact on the land is tim¬ 
ber harvest, although increased recrea¬ 
tion use and harvest of fish and game will 
also affect the ecosystem. 

This final environmental statement 
was transmitted to CEQ on December 18. 
1975. 

Copies are available for inspection dur¬ 
ing regular working hours at the follow¬ 
ing locations: 

USDA. Forest Service, 

South Agriculture Bldg.. Room 3231. 

12th St. Sc Independence Avenue. 8W . 
Washington, D.C. 20250. 

USDA. Forest Service, 

Alaska Region, 

Federal OfTlc* Building, 

Juneau. Alaska 99802. 

Forest Supervisor, Chatham Area. 

Tongass National Porest. 

Federal BuUdlng, 

Sitka. Alaska 99835. 


Forest Supervisor. Stiklne Area, 

Tongass National Forest. 

Federal Building, 

Petersburg, Alaska 99833. 

Forest Supervisor. Ketchikan Area, 

Tongass NaUonal Forest, 

Federal Building, Room 313. 

Ketchikan, Alaska 99901. 

A limited number of single copies are 
available upon request to James 6. Wat¬ 
son. Forest Supervisor. KetchikAn Area. 
Tongass National Forest, Box 2278. 
Ketchikan. Alaska 99901. 

Copies of the environmental statement 
have been sent to various Federal, State, 
and local agencies as outlined in the 
CEQ guidelines.' 

C. A. Yates. 
Regional Forester . 

, Alaska Region. 
December 18, 1975. 

|FB Doc.75-33094 Filed 12-30 75:8:45 am| 


MOGOLLON RIM PLANNING UNIT 

Availability of Final Environmental 
Statement 

Pursuant to section 102<2 hCj of the 
National Environmental Policy Act of 
1969, the Forest Sc nice. Department of 
Agriculture has prepared a final environ¬ 
mental statement for the Mogollon Rim 
Planning Unit in Arizona, USDA-FS- 
FE8» Adm> R3-74-71. 

Hie environmental statement con¬ 
siders probable environmental effects of 
various alternatives for management of 
the Mogollon Rim Area. 

The final environmental statement 
was transmitted to CEQ on December 22. 
1975. 

Copies are available for inspection 
during regular working hours at the fol¬ 
lowing locations: 

USDA. Forest Service. 

So Agriculture Bldg.. Rin 3230. 

14th k Independence Ave.. 8W.. 

Washington. D.C. 20250 

USDA, For eat Service. 

Southwestern Region, 

517 Gold Avenue. SW.. 

Albuquerque, New Mexico 87102. 

Apache-Sltgreave* National Forest, 

Federal Building. 

Springervllle. Arizona 85938 

Forest Supervisor. 

Coconino National Poreftt. 

114 No. San Francisco Street. 

Flagstaff, Arizona 80001. 

Ton to National Forest. 

102 South 28th Street, 

Phoenix. Arizona 85034. 

Single copies are available upon re¬ 
quest to any of the Forest Supervisors 
listed above and the Regional Forester. 
Southwestern Region. 517 Oold Avenue, 
SW, Albuquerque, New Mexico 87102. 
Copies are also available from the Colo¬ 
rado Plateau Environmental Advisory 
Council. P.O. Box 1389. Flagstaff. Ari¬ 
zona 86001. Please refer to the name and 
number of the environmental statement 
when ordering. 


Copies of the environmental statement 
liavc been sent to various Federal. Stale, 
and local agencies as outlined in the 
CEQ guidelines. 

M. J. Hassell. 
Deputy Regional Forester. 

Region 3. 

December 22, 1975. 

| PR Doc.75 35088 Filed 12-50-75.8:45 am) 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

NEW YORK ZOOLOGICAL SOCIETY 
Modification of a Permit 

Notice is hereby given that, pursuant 
to the provisions of &216 33<d> and (c^ 
of the regulations Governing the Taking 
and Importing of Marine MammaIs (39 
FR 1851. January 15. 1974>. the Public 
Display Permit issued to the New York 
Zoological Society, Boardwalk West 8th 
Street, Brooklyn, New York 11224, on 
May 9. 1975. is modified in the following 
manner: 

Two <2> vice four <4» Atlantic bottle- 
nosed dolphins < Turtipps truncatus) may 
be taken. The modification is due to the 
acquisition, by the New York Zoological 
Society, of two Atlantic botUenosed dol¬ 
phins already in captivity. 

This modification is effective Decem¬ 
ber 31. 1975. 

The Permit, as modified, and documen¬ 
tation pertaining to the modification. 
available for review in the Office of the 
Director. NaUonal Marine Fisheries 
Service, Department of Commerce 
Washington, D C. 20235. and the Office of 
the Regional Director. National Marine 
Fisheries Service. Southeast Region 
Duval Building. 9450 Gandy Boulevard 
St. Petersburg. Florida 33702. 

Dated: December 3, 1975. 

Jack W. Oehrikger, 
Deputy Director. 

National Marine Fisheries Service 

|FR Doc.75-35100 Filed 12-30-75:8 43 art; 


SOUTHWEST FISHERIES CENTER 
Modification of Permit 

NoUce is hereby given that, pursuai 
to the provisions of 9 216 33<d> and <e* 
of the regulations governing the takh ? 
and importing of marine mammals (3!> 
FR 1851. January 15, 19741. the Scien¬ 
tific Research Permit issued to th? 
Southwest Fisheries Center, NaUonal 
Marine Fisheries Service, on Dccembe 
11, 1974. a a modified on January 6. 1975 
<40 FR 1112) and on October 29. 1975 
<40 FR 50299) is furUicr modified in the 
following manner: 

The period of validity of the Permit, dur¬ 
ing which the authorized taking and import¬ 
ing may occur, la extended from December 
31,1976, to December 31. 1980. 

This modification is effective Decem¬ 
ber 31. 1975. 
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The Permit, as modified, and docu¬ 
mentation pertaining to the modifica¬ 
tion. Is available for review In the Office 
of the Director, National Marine Fish¬ 
eries Service, Washington, D.C. 20235, 
and the Office of the Regional Director, 
National Marine Fisheries Service, 
Southwest Region. 300 South Ferry 
Street. Terminal Island. California 
90731. 

Dated: December 4,1975. 

Jack W. Gehrikgkr. 

National Marine Fisheries Serwice . 

|FR Doc.75-35098 Filed 12-30-75:8:45 axn] 


SEA LIFE, INC. 

Modification of a Permit 

Notice is hereby given that, pursuant 
to the provisions of | 316.33 (d) and <e) 
of the regulations governing the taking 
and importing of marine mammals 1 39 
FR 1851, January 15, 1974), the Public 
Display Permit Issued to Sea Life, Inc., 
Makapuu Point. Waimanalo, Hawaii 
96795, on February* 8. 1974, as modified 
on March 3. 1975 (40 FR 8840), is further 
modified in the following manner: 

The period of the authorized taking 
and importing has been extended to De¬ 
cember 31, 1977. from June 30. 1976. 

Tliis modification is effective Decem¬ 
ber 31. 1975. 

The Permit, as modified, and documen¬ 
tation pertaining to the modification, 
is available for review in Uie Office of 
the Director, National Marine Fisheries 
Service. Department of Commerce, 
Washington* D C. 20235. and the Office 
of the Regional Director. National Ma¬ 
rine Fisheries Service. Southwest Region. 
300 South Ferry 8treet. Terminal Island. 
California 90731. 

Dated: December4.1975. 

Jack W. Gehrxncxr. 

National Marine Fisheries Service, 

(FR Doc.75-35099 Filed 12-30-75:8:45 am| 


National Oceanic and Atmospheric 
Administration 

FOUKE CO. 

Receipt of Recommended Decision on Ap- 
plication to Waive Moratorium, MMPAH 
#1. 1975 

The passage of the Marine Mammal 
Protection Act of 1972, 16 U.8.C. 1361 - 
1407, among other things, imposed a 
moratorium on the Importation of ma- 
r ine .mammals and marine mammal 
products. The Act provides that waivers 
or the moratorium may be granted after 
a hearing on the record. 

The Fouke Company of Orecnville. 
South Carolina applied for a waiver of 
the moratorium to import up to 70.000 
sains from the 1975 South African har- 
V ?h.° n a Proposed waiver 

of the moratorium on importation, pro¬ 
posed regulations to govern the waiver, 
and notice of a hearing on these pro¬ 
posals were published In the Federal 
Register, 40 FR 28469. 


On September 18, 1975, the hearing 
commenced and continued until Septem- 
. ber 24, 1975. The hearing was presided 
over by an Administrative Law Judge, 
the Honorable James W. Mast. 

The Director. National Marine Fish¬ 
eries Service, announces that on Decem¬ 
ber 22. 1975, he received a recommended 
decision from Judge Mast. The decision, 
among other things, recommends a 
waiver of the moratorium. 

Pursuant to 50 CFR 216.89 (40 FR 
10183. March 5.1975), Interested persons 
are afforded an opportunity to submit 
written comments on the recommended 
decision. The decision is available for 
review in the Office of the Director. Na¬ 
tional Marine Fisheries Service. 3300 
Whitehaven Street, N.W., Washington. 
D.C, 20235. Written comments, sent to 
the above address, wiil be accepted by 
the Director. National Marine Fisheries 
Service, through January* 19.1976. 

Date: December 24. 1975. 

Harvey M. Hutchings. 

Acting Associate Director. for 
Resource Management. Na- 
tional Marine Fisheries Serv¬ 
ice. 


|FR Doc.75-35144 Filed 12-30-75:8:45 am| 


DEPARTMENT OF HEALTH. 
EDUCATION, AND WELFARE 

Alcohol, Drug Abuse, and Mental Health 
Administration 

MINORITY ADVISORY COMMITTEE 
Meeting 

In accordance wtih section 10(a)(2) 
of the Federal Advisory Committee Act 
<5 UJS.C. Appendix I), announcement is 
made of the following National Advisory 
body scheduled to assemble during the 
month of January 1976: 

Minority Advisory Committee. ADAM 
HA: January* 14-16—Open Meeting; 
January 14. 15; 9:30 a.m.. Room 13C-26, 
January 16: 9:30 am.. Room 14-105, 
Parklawn Building, 5600 Fishers Lane. 
Rockville. Maryland 20852. Contact 
Ernest F. Hurst. Parklawn Building. 
Room 13C-15, 5600 Fishers Lane, Rock¬ 
ville. Md. 20852, 301-443-3838. 

Purpose: The Minority Advisory Com¬ 
mittee. ADAMHA. advises the Secretary. 
Department of Health. Education, and 
Welfare, and the Administrator. Alcohol, 
Drug Abuse, and Mental Health Admin¬ 
istration. on needs, programs, and activ¬ 
ities regarding minority alcohol, drug 
abuse and mental health matters, and 
makes recommendations for possible 
solutions which meet the needs and con¬ 
cerns of minority groups throughout the 
United States. The Committee functions 
in an advisory capacity to the Adminis¬ 
trator. ADAMHA, on these matters which 
relate to the National Institute on Alco¬ 
hol Abuse and Alcoholism, National In¬ 
stitute on Drug Abuse, and the National 
Institute of Mental Health. 

Agenda: This meeting will be open to 
the public. Agenda items Include <1> 
Planning Session. FY 1976-1977 Operat¬ 


ing Plan. (2) Liaison and Orientation 
Sessions with 8taff of the Three 
ADAMHA Institutes, (3) Report on Early 
and Periodic Screening, Diagnosis and 
Treatment Program, and (4) Discussion 
with the Administrator. Agenda items 
are subject to change as priorities dictate. 
Attendance by the public will be limited 
to space available. 

Substantive program information may 
be obtained from the contact person 
listed above. 

Mr. James C. Helsing. Deputy Director. 
Office of Public Affairs, ADAMHA wUl 
furnish, on request, summaries of the 
meeting and a roster of committee mem¬ 
bers. Mr. Helsing is located in Room 16- 
95. Parklawn Building. 5600 Fishers 
Lane. Rockville. Maryland 20852, tele¬ 
phone 301-443-3783. 

Dated: December 24.1975. 

David F. Kefauver. 

Assistant Administrator for Ex¬ 
tramural Programs , Alcohol. 
Drug Abuse, and Mental 
Health Administration. 

|FR Doc.75-35180 Filed 12-30-75:8:45 am| 


Food and Drug Administration 
|NADA NO. 42-680V J 

HOFFMAN TAFF, INC. 

Chlormadinone Acetate (Skedule); With¬ 
drawal of Approval of New Animal Drug 
Application 

The Commissioner of Food and Drugs 
Is withdrawing approval of a new animal 
drug application for Chlormadinone Ace¬ 
tate (Skedule); effective December 31. 
1975. 

Under the Federal Food. Drug, and 
Cosmetic Act (sec. 512(e). 82 Stat. 345- 
347 (21 U8.C. 360b(e))). and under au¬ 
thority delegated to the Commissioner 
21 CFR 2.120). the following notice Is 
Issued: 

On December 14. 1971. the Commis¬ 
sioner Issued a notice of opportunity for 
hearing (36 FR 23733> to Syntax Lab¬ 
oratories. Animal Health Division. Stan¬ 
ford Industrial Park, Palo Alto, CA 
94304, and Elanco Products Co.. Division 
of Eli Lilly and Co., Indianapolis. IN 
46206, and to any interested persons who 
might be adversely affected that he pro¬ 
posed to issue an order under the provi¬ 
sions of section 512(e) of the Federal 
Food. Drug, and Cosmetic Act (21 UJ5.C. 
360b<e)) withdrawing approval of NADA 
(new animal drug application) Nos. 37- 
146V and 37-147V regarding chlorma¬ 
dinone acetate when administered in beef 
heifers and beef cows for synchroniza¬ 
tion of estms. Le.. heat. Based on new 
information on the drug evaluated to¬ 
gether with the evidence available to 
him when the applications were ap¬ 
proved. the Commissioner had concluded 
that the drug was not shown to be safe 
under the conditions of use upon the 
basis of which the applications had been 
approved. Information available to the 
Commissioner established that oral ad¬ 
ministration of the drug resulted In the 
development of mammary tumors In 
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dogs, so the drug was not considered safe 
for use in the absence of appropriately 
sensitive methods of analysis to estab¬ 
lish its absence in food derived from 
treated animals. 

Subsequently. Hoffman Taff, Inc., sub¬ 
sidiary of 8yntex, Inc.. P.O. Box 1246 
8J5.8., 8pringfleld. MO 66805. holder of 
approved new animal drug application 
(NADA) No. 42-680V for Chlormadinonc 
Acetate <Skedule>. requested by letter 
dated December 10. 1974, that approval 
of Its application be withdrawn because 
the firm has never manufactured or mar¬ 
keted the product and does not plan to 
do so in the future. NADA No. 42-680V 
was not specifically named in the Fed¬ 
eral Register notice of December 14. 
1971, but that notice pertained to all 
products of this drug, including this 
product. 

Therefore. in accordance with 
| 514.115 Withdrawal of approval of ap - 
plications <21 CFR 514.115). notice is 
given that approval of NADA No. 42- 
C80V. and all supplements and amend¬ 
ments thereto, Is hereby withdrawn, 
effective December 31.1975. 

Dated: December 16.1975. 

8am D. Fine. 

Associate Commissioner 

for Compliance . 

IFR Doc 75 34901 Piled l2-30-75;8:45 ami 


PANEL ON REVIEW OF ANTIMICROBIAL 
DRUG PRODUCTS 

Meeting Change 

Pursuant to the Federal Advisory Com¬ 
mittee Act of October 6. 1972 <Pub. L. 
92—463, 86 Stat 770-776 <5 U.8.C. App. 
I)). the Food and Drug Administration 
announced in a notice published in the 
Federal Register of December 17. 1975 
<40 FR 58479). public advisory commit¬ 
tee meetings and other required infor¬ 
mation in accordance with provisions 
set forth in section 10(a)<1> and <2> of 
the act 

Notice is hereby given that the open 
session of the meeting fo the Panel on 
Review of Antimicrobial Drug Products 
scheduled for January 9 from 9 a m. to 
10 a m. is to be expanded to the entire 
day on January 9. During this time the 
topics is to be discussed are as fol¬ 
lows: Clinical aspects of fungal in¬ 
fections of the feet <Dr. H. Blank); 
epidemiology of fungal foot infections 
(Dr. A. Alien); morphology and cultural 
characteristics of fungi that cause foot 
infection and methods for assessing In 
vitro activtty of antifungal compounds 
<Dr. William Merz>: etiological factors 
and role of nonfungal microorganisms in 
fungal foot infections (Dr. J. Leyden and 
Mr. D. Taplin); my colog leal diagnosis 
of fungal foot Infections, rclaps, and re¬ 
infection <Dr. O. Rebel!); topical ther¬ 
apy and management (Dr. N. Zaias>; 
prevention of fungal infection ‘Dr. L. 
Levy); problems In diagnosis and therapy 
<Dr. W. Schorr); methods of clini¬ 
cally evaluating topical antifungal prod¬ 
ucts (Mr. D. Taplin); and panel dis¬ 
cussions on methods of clinically evalu¬ 


ating topical antifungal products ‘Mr. 
Taplin, Dr. Zalas. Dr. Allen. Dr. C. C 
Evans. Dr. J. Leyden. Dr. W. Ouess>. 

Dated: December 24. 1975. 

William P. Randolph, 
Acting Associate Commissioner 
for Compliance. 

|FR Doc 75 35170 Filed 12 30 75,8:45 *m| 


Office of Education 

EDUCATION PROFESSIONS 
DEVELOPMENT 

Closing Dates for Receipt of 
Applications 

In the matter of notice of closing dates 
for receipt of applications for Bilingual 
Education Training. Teachers for Indian 
Children, Urban/Rural School Develop¬ 
ment. and Vocational Education State 
Systems, and for Receipt of Applications 
and Recommendations for Programs for 
Vocational Education Leadership De¬ 
velopment Awards. 

Pursuant to authority contained In 
sections 501<b). 531, 532. and 551-554 of 
the Education Professions Development 
Act * Title V of the Higher Education Act 
of 1965. as amended (20 UB.C. 1091. 
Ill9-1119n, 1119c-1119c-3>) noUce is 
hereby given that the Commissioner of 
Education has established closing dates 
i a i for receipt of applications under the 
Bilingual Education Training. Teachers 
for Indian Children. Urban Rural School 
Development, Vocational Education 
Leadership Development Awards, and 
Vocational Education State Systems Pro¬ 
grams; and (b> for receipt of recom¬ 
mendations from State boards for voca¬ 
tional education, for: (1) Graduate pro¬ 
grams of vocational education leadership 
development in institutions of higher 
education to participate in the Voca¬ 
tional Education Leadership Develop¬ 
ment Awards Program, and (2) indi¬ 
viduals to receive Leadership Develop¬ 
ment Awards. 

A. Institutional applications and rrc- 
ommendations . (1» Applications for new 
awards under the Bilingual Education 
Training and the Teachers for Indian 
Children Programs must be received by 
the U S. Office of Education Application 
Control Center in Washington. D.C.. on 
or before February 5. 1976. (The funds 
available are limited to approximately 
$250,000 for each of these programs. In 
fiscal year 1975 the average grant was 
approximately $65,000.* 

(2) Applications under the Urban/ 
Rural School Development Program for 
new awards for “National Projects** must 
be recctved by the UB. Office of Educa¬ 
tion Application Control Center in 
Washington. D.C.. on or before Febru¬ 
ary 5, 1976. All other applications for 
continuation awards under the Urban/ 
Rural School Development Program must 
be received by the Application Control 
Center of the Regional Office of Educa¬ 
tion serving tiie area in which the appli¬ 
cant is located on or before February 5, 
1976. 

<3) Applications for new awafds under 
the Vocational Education State Systems 


Program must be received by the Appli¬ 
cation Control Center of the appropriate 
Regional Office on or before February’ 27. 
1976. 

(4) Applications for new awards under 
the Vocational Education Leadership 
Development Program, from Institution: 
of higher education for approval of 
their graduate programs of vocational 
education leadership development, must 
be submitted through the State board for 
vocational education in the States In 
which the Institutions are located, to the 
Commissioner of Edueation for approval 
These applications, and the recom¬ 
mendations from State boards regard¬ 
ing their approval must be received in 
the U.S. Office of Education Application 
Control Center in Washington. D.C.. on 
or before February 2. 1976. 

B. Individual applications and recot?:- 
mendattons . Applications from individ¬ 
uals for Leadershp Development Award' 
must be submitted to the Commisslonci 
through the appropriate State board for 
vocational education. These application, 
and recommendations by the State board 
regarding their approval must be received 
by the U S. Office of Education Applica¬ 
tion Control Center In Washington, D.C 
on or before March 18. 1976. 

C. Recommendations and application* 
sent by mail. Recommendations and ap¬ 
plications sent by moil to the Application 
Control Center In Washington. D.C 
should be addressed as follows: U.S. Of¬ 
fice of Education. Grant and Procure 
ment Management Division, Application 
Control Center, 400 Maryland Avenui 
SW.. Washington. DC. 20202. Applies 
tlons sent by mail to the Regional Office 
should be addressed to the appropriate 
office in the list set forth below. Docu 
ments sent by mall will be deemed to 
have been received on time: 

<1) If the document was sent by reg 
istcrcd or certified mail <a) not later 
than February 5. 1976. for institution:' 
applications under the Bilingual Educa 
tion Training. Teachers for Indian Chil¬ 
dren, ond Urban/Rural School Develop¬ 
ment Programs, and for application 
ond recommendations under the Voca¬ 
tional Education Leadership Develop 
ment Program ? due on or before Febn; 
ary 5. 1976; <b> not later than Fvbni 
ary 23 for applications under the Voca 
tlonal Education State Systems Program 
due on February’ 27; and (c) not late: 
than March 15 for Individual applica¬ 
tions and recommendations under tltf 
Leadership Development Awards Pro- 
itram. due on March 18 as evidenced by 
the U S. Postal Service postmark on the 
wrapper or envelope, or on the origins 
receipt from the UJ3. Postal Service; or 

<2) If the document is received on or 
before the closing date by either the De¬ 
partment of Health. Education and Wel¬ 
fare. or the UB. Office of Education mail 
rooms in Washington. D.C., or, if re¬ 
quired to be sent to a Regional Office, by 
the appropriate Regional Office of Edu¬ 
cation mall room. In establishing the date 
of receipt, the Commissioner will rely on 
the time-date stamp of such mall room 
or other documentary evidence of re 
ceipt maintained by the Department of 
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Health. Education and Welfare, or the 
U-S. Office of Education and its Regional 
Offices. 

D. Hand delivered documents . A doc¬ 
ument to be hand delivered must be 
taken to the US. Office of Education Ap¬ 
plication Control Center. Room 5073, 
Regional Office Building Three. 7th and 
D Streets SW.. Washington, D.C., or. if 
required to be sent to the Regional Office, 
to the Application Control Center of the 
appropriate Regional Office. Hand de¬ 
livered documents will be accepted daily 
between the hours of 8:30 am. and 4 
pm. local time except Saturdays. Sun¬ 
days, or Federal holidays. Documents will 
not be accepted after 4 pm. local time 
on the closing dates. 


Omci or Education Regional Offices 


Region I—(Boston) —Oonnoctlcut, Maine. 
.MaMiichuaetts. New Hampshire. Rhode 
Island and Vermont. Application Control 
Center. US. Omr© of Educatton/DHXW. 
John P. Kennedy Federal Bldg., Room 2303, 
Boston. Massachusetts 02203. 

Region n—(New York)—New Jersey. New 
York, Puerto Rico. Virgin Islands. Appli¬ 
cation Control Center. UB. omce of Ed¬ 
ucation DHEW, 26 Federal Plaza, Room 
3954. New York. New York 10007. 
Region III —(Philadelphia) — Delaware. 
Maryland, Pennsylvania. Virginia, Wash¬ 
ington. D.C., West Virginia. Application 
Control Center. U3. Office of Education/ 
DHEW, 3635 Market Street. Room 16200. 
P.O. Box 13716. Philadelphia, Pennsylvania 
19101. 

Region IV—(Atlanta)—Alabama. Florida. 
Georgia, Kentucky, Mississippi. North 
Carolina. South Carolina. Tennessee. Ap¬ 
plication Control Center, DJ3. Office of 
Education/DHEW. 60 Seventh Street, N.E., 
Atlanta, Georgia 30323. 

Region V—(Chicago)—Illinois. Indiana. 
Michigan, Minnesota. Ohio, Wisconsin. 
Application Control Center, UB. Office of 
Educatlon/DHEW. 300 8outh W acker 
Drive, 32nd Floor. Chicago, Illinois 60606 
Region VI—(Dallas)—Arkansas, Louisiana. 
New Mexico. Oklahoma. Texas. Application 
Control Center. U£. Office of Education/ 
DHEW. 1200 Main Tower Building. Room 
1440, Dallas. Texas 75202. 

Region VII— (Kansas City)— Iowa. Kansas, 
Missouri, Nebraska. Application Control 
Center. UB. Office of Education/DHEW. 
New Federal Office Bldg.. Room 360, 601 
East 12th 8trect. Kansas City, Missouri 
64106. 

Region VIII—(Denver)—Colorado, Montana. 
North Dakota. South Dakota, Utah. Wyo¬ 
ming. Application Control Center. UB. Of¬ 
fice of Education. DHEW, Federal Regional 
Office Bldg.. Room 11037.1961 Slout Street. 
Denver. Colorado 80202. 

Region IX—(San Francisco)—Arizona, Cali¬ 
fornia, Hawaii. Nevada, American Samoa, 
Trust Territory of the Pacific, Ouom. Wake 
Island. Application Control Center. UB. 
Office of Education DHEW, 50 Fulton 
Street, Room 211. San Francisco. California 
94102. 

*—(Seattle)—Alaska. Idaho. Oregon. 
Washington. Application Control Center. 
UB. Office of Educatlon 'DHEW, Arcado 
Plaza Building. M S 1605. 1321 Second Ave¬ 
nue. Room 506, Seattle. Washington 98101. 


_ Program information and forms 
Program information and forms for th< 
listed in this notice may b 
obtained from the Division of Educa 
onai Systems Development, Bureau a 


Occupational and Adult Education, 
Office of Education, Room 5652, 7th and 
D Streets SW., Washington. D.C. 20202; 
or from the Program Director in the ap¬ 
propriate regional office listed above. 

F. Applicable regulations. The regula¬ 
tions ap plica ble to these programs in¬ 
clude 45 CFR Part 174. A proposed regu¬ 
lation amending Part 174 for Parts D 
and F of the Educational Professions 
Development Act was published in the 
Federal Register at 40 FR 58450-58467 
on December 17, 1975. Subject to revi¬ 
sion, when this proposed regulation is 
published as a final rule, it will govern 
operations of these programs, including 
assistance made available under the 
above closing dates. 

In addition, awards under these pro¬ 
grams (except for Leadership Develop¬ 
ment Awards under section 552 of the 
Act) will be governed by the Office of 
Education General Provisions Regula¬ 
tions (45 FR Parts 100 and 100a). 

(20 UB.C. 1091, 1119-1119a, 1119c-U19c-3) 

(Catalog of Federal Domentlc Assistance Ncwl 
13.503, 13 504. 13.505. 13.506, and 13.546) 

Dated: December 24, 1975. 

Duane J. Mattheis, 

Acting U.S. Commissioner 
of Education. 

I FR Doc 75-35151 Filed 12-30-75:8:45 am] 


THE NATIONAL ADVISORY COUNCIL ON 

EXTENSION AND CONTINUING EDUCA¬ 
TION 

Public Meeting 

Notice Is hereby given, pursuant to the 
Federal Advisory* Committee Act. Pub. L. 
92-463 that a meeting of the Council 
will be held on January 21-23, 1976 at 
the Marriott Motor Hotel. Cain * Court- 
land Sts., Atlanta, Georgia. The meet¬ 
ings on January 21 and 22 are scheduled 
from 9 am. to 5 p.m.; and on January 
23. from 9 a.m. to 12 noon. 

The National Advisory’ Council on Ex¬ 
tension and Continuing Education is au¬ 
thorized under Pub. L. 89-329. The 
Council is directed to advise the Com¬ 
missioner of Education in the prepara¬ 
tion of general regulations and with re¬ 
spect to policy matters arising in the ad¬ 
ministration of Title I, and to report 
annually to the President on the admin¬ 
istration and effectiveness of all federally 
supported extension and continuing edu¬ 
cation programs, including community 
serv ice programs. 

The meeting of the Council will be 
open to the public. The agenda for the 
morning of the 21st will include a dis¬ 
cussion of Title I (HEA), the Council’s 
relations with State Title I agencies, and 
the Council's Tenth Annual Report. The 
afternoon will be devoted to a meeting 
with representatives from the Univer¬ 
sity of Georgia to discuss continuing 
education and community service pro¬ 
grams. 

On Thursday*. January’ 22, the morn¬ 
ing session will include guest presenta¬ 
tions on three broad areas of Council 
concern: review of Federal Programs, 


Lifetime Learning Act, and Continuing 
Education and the part-time student. 

Standing committees of the Council 
will meet in separate sessions In the 
afternoon of January 22; and reports of 
the committees and discussions of pro¬ 
posed recommendations will be heard 
during the final session on January 23. 
All records of Council proceedings are 
available for public inspection at the 
Council's staff office, located in Suite 529, 
425 13th St., NW.. Washington. D C. 

James A. Turman, 
Executive Director. 

December 18,1975. 

(FR Doc.75-35166 Filed 12-30-75:8:45 ami 

DEPARTMENT OF 
TRANSPORTATION 

Office of the Secretary 

AIRPORT TO SERVE THE ST. LOUIS MET¬ 
ROPOLITAN AREA; COLUMBIA WATER¬ 
LOO, ILLINOIS 

Public Hearing Rescheduled; Request for 

Federal Grant Assistance To Acquire 

Land at 

In the Federal Register of Thursday, 
November 20. 1975, I announced that I 
would hold a public hearing on this sub¬ 
ject In St. Louis. Missouri, on Thursday, 
December 18. 1975. Because of an 
unavoidable conflict in my schedule, it 
became necessary to postpone the hear¬ 
ing. Persons who were scheduled to speak 
were notified. The hearing has been 
rescheduled for January 13. 1976. and 
will be held in the Grand Ballroom of 
the Red Carpet Inn. 4690 North Lind- 
berg Boulevard. Bridgeton, Missouri 
63044. The hearing will commence at 
10 a.m. and the agenda will be as set 
forth In the original hearing announce¬ 
ment. Written presentations and com¬ 
ments to be Included in the record of 
the hearing must be postmarked by 
January 30.1976. 

Issued in Washington. D.C., Decem¬ 
ber 24.1975. 

William T. Coleman, Jr.. 

Secretary of Transportation. 

|FR Doc.75-35156 Ft I ©6 12-30-75:8:45 am] 


CIVIL AERONAUTICS BOARD 

| Docket Non. 27695: 275961 

FINNAIR OY AND KAR AIR OY 

Hearing; Foreign Permit Amendment and 
Renewal (Finland) 

Notice is hereby given, pursuant to the 
provisions of the Federal Aviation Act of 
1958, as amended, that a hearing in the 
above-entitled proceeding will be held on 
February 4. 1976. at 9:30 am. (local 
time*. In Room 1003. Hearing Room A. 
Universal North Building, 1875 Connec¬ 
ticut Avenue, Washington, D.C., before 
the undersigned. 

For information concerning the issues 
involved and other details In this pro¬ 
ceeding, interested persons are referred 
to the prehearing conference report 
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served October 16. 1975. and other docu¬ 
ments which are in the docket of this 
proceeding on file In the Docket Section 
of the Civil Aeronautics Board. 

Dated at Washington. D.C., December 
23, 1975. 

rscAL] Burton S. Kouco. 

Administrative Law Judge. 

|FR Doc.75-35!54 Filed 12 30-75:8:45 am\ 


(Docket Noe. 28107 sucl 28176] 

UNEAS AEREAS DE NICARAGUA. S.A. 

Hearing; Renewal and Amendment of its 
Foreign Air Carrier Permits and for New 
Foreign Air Carrier Permit 

Notice is hereby given, pursuant to the 
provisions of the Federal Aviation Act of 
1958, as amended, that hearing in the 
above-entitled matter is assigned to be 
held on January 19, 1976. at 9:30 a m 
(local time*, in Room 1003B, Universal 
North Building, 1875 Connecticut Ave¬ 
nue NW.. Washington, D C., before Ad¬ 
ministrative Law Judge Janet D. Saxon. 

Dated at Washington. DC., December 
23,1975. 

[seal! Janet D. Saxon. 

Administrative Law Judge. 

I TO Doc.76-35155 Filed 12-30-75:8:45 am] 

COMMITTEE FOR THE IMPLEMEN¬ 
TATION OF TEXTILE AGREEMENTS 

ESTABLISHING IMPORT CONTROL LEVELS 
FOR CERTAIN COTTON AND MAN MADE 
FIBER TEXTILE PRODUCTS FROM MA- 
LAYS I A, EFFECTIVE JANUARY 1. 1976 

Comprehensive Bilateral Agreement 

December 22. 1975. 

On January 8 and May 16. 1975. in 
furtherance of the objectives of. and un¬ 
der the terms of, the Arrangement Re¬ 
garding International Trade in Textiles, 
done at Geneva on December 20, 1973. 
the Governments of the United States 
and Malaysia concluded a comprehensive 
bilateral agreement concerning exports 
of cotton, wool, and man-made fiber 
textile products from Malaysia to the 
United States over a period of three years 
beginning on January 1, 1975. Among 
the provisions of the agreement arc those 
establishing an aggregate limit for cot¬ 
ton textiles and cotton textile products 
in Categories 1-64, wool textile products 
In Categories 101-132. and man-made 
fiber textile products in Categories 200- 
243. Group limits have been established 
within the aggregate for Categories 1-38, 
64, 200-213, and 241-243: Categories 39- 
63 and 214-240; and Categories 101-132. 
Within the aggregate and applicable 
group limits, specific limits have been es¬ 
tablished for Categories 9/10, 18/19, 22/ 
23. 26. 39, 45/46/47. 49. 50/51, 60. 229, 
and 234/235 for the agreement year be¬ 
ginning on January 1, 1976. 

Accordingly, there Is published below 
a letter of December 22. 1975 from the 
Chairman of the Committee for the Im¬ 
plementation of Textile Agreements to 
the Commissioner of Customs directing 
that for the twelve-month period begin¬ 


ning on January 1. 1976 and extending 
through December 31. 1976, entry into 
the United States for consumption and 
withdrawal from warehouse for con¬ 
sumption of textile products in Cate¬ 
gories 9/10, 18/19. 22/23. 26. 39. 45/46/47, 
49. 50/51, 60. 229, and 234/235 be limited 
to the designated levels. 

This letter and the actions taken pur¬ 
suant thereto are not designed to imple¬ 
ment all of the provisions of the bilateral 
agreement but are designed to assist only 
in the implementation of certain of its 
provisions. 

Alan Polansky, 

Chairman. Committee for the Im¬ 
plementation of Textile Agree¬ 
ments. and Deputy Assistant 
Secretary for Resources and 
Trade Assistance. U.S. Depart¬ 
ment of Commerce. 

Com Mima roa thi Imiucutntation or 
Textile Act ex men t* 

DxcEMitm 22 1975. 
Commission sa or Customs, 

Department o/ the Treasury. 

Washington, D.C. 20229. 

Dr ax Ms. Commissions*: Under the terms 
of the Arrangement Regarding International 
Trade In Textiles done at Geneva on Decem¬ 
ber 20, 1973, pursuant to the Bilateral Cot¬ 
ton. Wool and Man-Made Fiber TextUe 
Agreement of January 8 and Mat 16, 1975. 
between the Governments of the United 
States and Malaysia, and In accordance with 
the provisions of Executive Order 11651 of 
March 3, t972. you are directed to prohibit, 
effective on January 1, 1976 and extending 
through December 31. 1976, entry Into the 
United States for consumption of textile 
products In Categories 9/10. 18/10, 22 23. 26. 
39. 45 ’46'47. 40. 50/51. 60. 229 and 234 *235 
in excess of the following levels of restraint; 

12-mo level 

Category; of restraint 

9 10_.square yards - 1.498.000 

18'19.do_ 2.461.000 

22/23 ...do_ 2.568.000 

26..do .... 5.885.000 

39 ___dozen pairs.. 428,000 

45/46/47 _M. 404. 000 

49__dozen_ 26.338 

50/61.do_ - 66, 340 

CO.. do_ 42,807 

220 ..do. 26,319 

234 235 .. 1 2. 782. 000 

Equivalent to square yards, 

2 Of which not more than 41.463 do* may 
be In either category 50 or in category 51, 

In carrying out this directive, entries of cot¬ 
ton arid man-made fiber textile products In 
the foregoing categories, produced or manu¬ 
factured In Malaysia and exported to the 
United States during the twelve-month 
period beginning on January 1, 1975 and ex¬ 
tending through December 31. 1975. shall, to 
the exteut of any unfilled balances, be 
charged against the levels of restraint estab¬ 
lished for such goods during that period. In 
the event those levels have been exhausted 
by previous entries, such goods shall be sub¬ 
ject to the levels act forth in this letter. 

The leveLs of restraint set forth above are 
subject to future adjustment pursuant to the 
provisions of the bllatersl agreement of Janu¬ 
ary 8 and May 16. 1975 between the Gov¬ 
ernments of the United States and Malaysia 
which provide. In port, that: (1) within the 
aggregate and applicable group limits, specif¬ 
ic levels of restraint may be exceeded by des¬ 
ignated percentages: <2) these same levels 


may be increased for carryover and carryfor¬ 
ward up to 11 peroent of the* spplloubje* 
category limit: and (3) administrative ar¬ 
rangements or adjustment* may be made to 
resolve minor problems arising In the Imple¬ 
mentation of the agreement. Appropriate ad¬ 
justments under the foregoing provisions of 
the bilateral agreement will be made to you 
by letter. 

A detailed description of the categories 
in terms of TBVSJi. numbers was published 
in the Fxonuu. Rxcusrxa on February 3, 1975 
(40 FR 6020). 

In carrying out the above directions, entry 
into the United States for consumption shall 
be construed to Include entry for consump¬ 
tion into the Commonwealth of Puerto Rico 

The actions taken with respect to the Gov- 
eminent of Malaysia and with respect to im¬ 
ports of cotton, wool, and man-made fiber 
textile products from Malaysia have been 
determined by the Committee for the Im¬ 
plementation of Textile Agreements to in¬ 
volve foreign affairs functions of the United 
States. Therefore, the directions to the Com¬ 
missioner of Customs, being necessary to the 
implementation of such actions, fall within 
the foreign affairs exception to the rule¬ 
making provisions of 6 U.S.C. 653. Thla letter 
wlil be published In the F>t»e**al Rmurrrr 
Sincerely, 

Alan Pousakt, 

Chairman, Committee for the lrn- 
plementation o/ TestUe Agree¬ 
ments, and Deputy Assistant Sec¬ 
retary Jot Resources end Trade 
Assistance. US. Department of 
Commerce . 

]PR Doc 75 34827 Filed 12-30-75:8:45 ttmj 

CONSUMER PRODUCT SAFETY 
COMMISSION 

|CP 74-8| 

PET TURTLES 
Denial of Petition 

The purpose of this notice is to an¬ 
nounce denial of a petition from Con¬ 
sumers Union to ban pet turtles from 
commercial distribution. 

Section 10 of the Consumer Produ- ’ 
Safety Act (15 U.8.C. 1059) provides that 
any interested person may petition the 
Consumer Product Safety Commission 
to commence a proceeding for the is¬ 
suance of a consumer product safety 
rule. Section 10 of the Act also provides 
that if the Commission denies such pe¬ 
tition. it shall publish in the FEdef^ 
Register its reasons for denial. 

On December 11, 1973, the Consumers 
Union (CU) petitioned the Commissi'n 
to ban pet turtles because they preser • 
an unreasonable risk of injury particu¬ 
larly to children. Specifically, the peti¬ 
tioner claims that diseased pet turtles 
transmit salmonellosis and therefore 
such turtles should be classified a* 
banned hazardous products under Sec¬ 
tion 8 of the Consumer Product Safety* 
Act (15 UA.C. 2057). The Food and Dr;k 
A dministration (FDA) an Agency of the 
Department of Health, Education, and 
Welfare was also petitioned by CU to 
prohibit the sale and distribution of pet 
turtles. 

On April 2. 1974. CU was advised by 
the Commission's General Counsel that 
where diseased pet turtles are concerned 
Commission Jurisdiction over pet turtle 
is shared with those agencies of the De- 
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parunent of Health. Education, and Wel¬ 
fare which are authorized by the Public 
Health Service Act (42 U.S.C. 264) to 
promulgate regulations designed to con¬ 
trol the spread of communicable diseases. 

Since the Food and Drug Administra¬ 
tion was considering a proposal to either 
ban pet turtle sales or provide for im¬ 
proved certification on the interstate 
sales of pet turtles, the General Counsel 
advised CU that the Commission would 
decide what further action would be 
necessary after FDA published its final 
rule. 

On May 23. 1975. FDA published a Ban 
on Sale and Distribution of Small Tur¬ 
tles (40 FR 22543). The Commission 
agrees with FDA on the coverage and 
Implementation of the ban and the rea¬ 
sons stated therefor. Since the Commis¬ 
sion believes that the substance of the 
CU petition has been granted by FDA 
and agrees with the FDA findings, the 
Commission concludes that no reason 
exists for pursuing further action under 
Section 3 of the Act. 

Accordingly, pursuant to Section 10(d) 
of the Consumer Product Safety Act 
•Pub. L. 92-573. 86 Stat 1217; 15 U.S.C. 
2059). notice Is hereby given that the 
Commission denies the above-de.seribed 
petition of Consumers Union. 

Dated: December 24, 1975. 

Shkldon D. Butts. 

Acting Secretary. 

consumer Product Safety Commission . 

I FR Doe 75 05140 Filed 13-30-75:8:45 *mj 


|CP8C Docket No. 75-31] 

WESTLAND CARPET MILLS, INC. FT AL 

Commencement of Enforcement Proceed* 
Ing and Notice of Prehearing Conference 

On November 24. 1975, by direction of 
the Commission, the Acting Secretary 
issued a Notice of Enforcement prepared 
by the Bureau of Compliance and di¬ 
rected to Westland Carpet Mills, Inc., a 
corporation, and Westland Carpet of 
Nevada, Inc., a corporation, and Ervin 
Preuss, Individually, and as an ofllcer of 
both corporations (Respondents) de¬ 
claring in substance that the Commis¬ 
sion's 8taff believes that Respondents 
have violated the provisions of the Fed¬ 
eral Trade Commission Act <FTCA> 
(15 U.8.C. 41 et seq.). the Flammable 
Fabrics Act <FPA) <15 U8.C. 1191 et 
scq.). the rules and regulations promul¬ 
gated under the FFA (16 CFR 302). and 
the Standard for the Surface Flamma¬ 
bility of Carpets and Rugs (Standard) 
FF 1-70. 35 FR 6211. April 16. 1970). 
commission Jurisdiction over this mat¬ 
ter is based on the transfer of functions 
under the foregoing Acts to the Com¬ 
mission by section 30 of the Consumer 
Product Safety Act (CPSA) (15 U.3.C. 
2051. 2079). 

The Staff states its charges as follows: 

1. Respondent Westland Carpet Mills. 
Inc., is a corporation organized and 
doing business under the laws of the 
otate of California. Westland Carpet of 


Nevada, Inc., is a corporation organized 
and doing business under the laws of the 
State of Nevada. Respondent Ervin 
Preuss is an officer of the corporations. 
He formulates, directs, and controls the 
acts, practices and policies of the cor¬ 
porations. 

Respondents arc engaged in the manu¬ 
facture and sale of carpets and rugs with 
their office and principal place of busi¬ 
ness located at 12802 Knott Avenue. 
Garden Grove, California 92641. 

2. Respondents are now and have been 
engaged in the manufacturing for sale, 
sale and offering for sale, in commerce, 
and have introduced, delivered for in¬ 
troduction. transported and caused to be 
transported in commerce, and have sold 
or delivered after sale or shipment in 
commerce, products, as the terms •'com¬ 
merce*' and "product," are defined in the 
FFA. These products fail to conform to 
the requirements of and applicable 
standard as required by section 3(a) of 
the FFA (15 U.S.C. 1192). 

Among such products mentioned above 
w as carpeting designated as Riviera. 8tar 
Trek, Candy Stripe and Special Custom, 
subject to the Standard for the Surface 
Flammability of Carpets and Rugs (FF- 
1-70), but which was not manufactured 
in conformance with all of the require¬ 
ments of that Standard. 

3. Attached hereto are copies of the 
principal items of written evidence, 
marked Commission Exhibits 1-18 which 
the Staff considers to constitute a prima 
facie case. Briefly described, the exhibits 
are inspection and test reports relating 
to samples of carpet manufactured by 
Respondents which failed the aforemen¬ 
tioned flammability tests under the Car¬ 
pet Standards, and invoices showing 
sales of such carpel. Commission ex¬ 
hibits shall not preclude Enforcement 
Counsel from offering further evidence 
bearing on the subject matter. 

4. The aforesaid acts and practices of 
Respondents were and are In violation of 
the FFA, as amended, and the rules and 
regulations promulgated thereunder and 
as such constitute unfair methods of 
competition and unfair and deceptive 
acts and practices in commerce, within 
the intent and meaning of the FTC A. 

A proposed Order to Cease and Desist 
to be issued if the facts are found as 
alleged In the Notice of Enforcement was 
furnished to Respondents. In addition, 
the proposed Order would require Re¬ 
spondents inter alia to conform to the 
FFA and the regulations thereunder, to 
notify their customers who have pur¬ 
chased certain designated carpet rolls 
that the Commission has found that the 
carpet failed to meet the flammability 
standard and to recall for replacement 
or refund, including transportation 
costs, all such carpet in the hands of the 
distributors, wholesalers, retailers, and 
purchasers whether or not the carpet has 
been installed. 

Counsel for Respondents has filed an 
answer constituting, in effect, a general 
denial of the substantive allegations In 
the Notice of Enforcement, and in addi- 
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lion, has included several affirmative de¬ 
fenses as follows: 

1. That the jute backing used by Re¬ 
spondents In the manufacture of the 
carpet in question does not constitute a 
product, fabric, or related material as 
those terms are defined in 15 U.8.C.A. 
Sec. 1191 (F.O.H). 

2. That the Commission (staff) seeks 
to require Respondents to recall carpet 
which has not been sold or offered for 
sale in commerce as defined in 15 
U8.CA Sec. 1191(b) and, therefore, the 
Staff's proposed Order is beyond the au¬ 
thority of the FFA. 

3. That the Commission (Staff) by 
these proceedings seeks to regulate and 
control activities and transactions of 
Respondent which are purely intrastate 
in nature and which do not affect inter¬ 
state commerce, a purpose beyond the 
scope and authority of the FFA. 

By reason of the foregoing. Respond¬ 
ents request dismissal of the Notice of 
Enforcement. 

Issue having been Joined, It la deemed 
necessary in order to organize the prep¬ 
aration for, and conduct of. the hear¬ 
ing. and further to minimize expense to 
the Government and the parties, that a 
prehearing conference, by transconti¬ 
nental telephone, be held at 2 p.m., e^.t 
(ll a.m.. p.s.t.). Thursday, January 15. 
1976. originating in Room 600 of the 
Commission's offices at 1750 K Street. 
N.W., Washington. D.C. 20207. 

The General Services Administration 
will be asked to arrange the conference 
call at the following numbers: Admin¬ 
istrative Law Judge at (202-634-7780); 
Enforcement Counsel Earl Gershenow 
and Alice Wegman at (301-492-6614); 
Respondents* Counsel James E. Carter. 
Esq.. Suite 801, Security Bank Building, 
Santa Ana. California 91701. tele. (714- 
543-9295). 

Counsel are requested to exchange and 
file with this office memoranda setting 
forth (l)a definition of the issues to be 
heard. (2) requests for discovery, if any. 
(3) disclosure of the number of witnesses 
and the approximate length of time each 
presentation will entail, and (4) a pro¬ 
posal for the time, date and place of the 
hearing, no later than January 12. 1976. 

8o that Respondents may be properly 
apprised of all communications between 
the Staff and the Commission relating to 
the institution of this proceeding and in 
order to adequately prepare for hearing, 
the Secretary is hereby requested to re¬ 
lease to Respondents' Counsel copies of 
the Briefing Package transmitted by the 
Staff of the Commission prior to the 
Commission's approval of the issuance of 
the Notice of Enforcement. This materia] 
is to be distributed to Respondents as 
part of the prehearing discovery process 
and will not become a part of the admin¬ 
istrative record unless offered in evidence 
at the hearing. 

Dated: December 19, 1975. 

Paul N. Prarrrn, 
Administrative Law Judge. 

(FR Doc.75-35139 Filed 13-30-75:8:45 am] 
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ENVIRONMENTAL PROTECTION 
AGENCY 

FEDERAL WATER POLLUTION CONTROL 
ACT AMENDMENTS OF 1972 

Second Memorandum of Understanding 
and Policy Statement Regarding Imple¬ 
mentation of Certain NRC and EPA Re¬ 
sponsibilities 

Cross Reference: For a document is¬ 
sued jointly by the Environmental Pro¬ 
tection Agency and the' Nuclear Regu¬ 
latory Commission on the subject of the 
Federal Water Pollution Control Act 
amendments of 1972 see FR Doc. 75- 
35138 appearing in the notices section 
of this issue under the Nuclear Regu¬ 
latory Commission. 


(FRL 475-31 

SCIENCE ADVISORY BOARD HAZARDOUS 

MATERIALS ADVISORY COMMITTEE 

Postponement of Meeting 

The meeting of the Hazardous Ma¬ 
terials Advisory Committee of the Sci¬ 
ence Advisory Board, previously sched¬ 
uled at 9 o m.. January 8 and 9. 1976. in 
Room 1112. Building 2. Crystal Mall. 1921 
Jefferson Davis Highway. Arlington. Vir¬ 
ginia, and announced in the December 22 
Federal Register, p. 59241. has been 
postponed. The meeting has been re¬ 
scheduled for Thursday and Friday. Jan¬ 
uary 29 and 30. 1976. at 9 a.m., in Room 
1112. Building 2. Crystal Mall. 1921 Jef¬ 
ferson Davis Highway, Arlington. Vir¬ 
ginia. 

The agenda includes a report on the 
activities of the Science Advisory Board; 
discussion on the ad hoc panel activi¬ 
ties associated with the evaluations of 
the documents. Review of the Environ¬ 
mental Effects of Asbestos and the Tech¬ 
nical Bulletin on Acceptable Methods for 
the Utilization and Disposal of (Munic¬ 
ipal) Sludges: presentations and dis¬ 
cussion on possible environmental haz¬ 
ards associated with the increasing use of 
nitrogen fertilizers; report on the Na¬ 
tional Conference on Polychlorinated Bi¬ 
phenyls fPCB's); discussion of a prlori- 
ttzatioi) scheme for scheduling review of 
certain chemicals under section 3 of the 
Federal Insecticide, Fungicide and Ro- 
denticide Act (FTFRA); status of EPA‘s 
review of the nitrosamine issue; discus¬ 
sion of research on vinyl chloride: and 
member items of interest. 

The meeting is open to the public. Any 
member of the public wishing to attend, 
participate, or obtain additional Infor¬ 
mation should contact Dr. J. Frances 
Allen. Executive Secretary, Hazardous 
Materials Advisory Committee, (703) 
557-7720. 

Thomas D. Bath, 

Staff Director . 

Science Advisory Board. 

December 29.1975. 

|FR Doc.75-35231 Piled 12-30-75:8:45 am) 


ENERGY RESEARCH AND 
DEVELOPMENT ADMINISTRATION 

|ERDA 15381 

WASTE MANAGEMENT OPERATIONS, 
HANFORD RESERVATION 

Availability of Final Environmental 
Statement 

Notice is hereby given that a Final 
Environmental Statement. Waste Man¬ 
agement Operations, Hanford Reserva¬ 
tion (ERDA-1538), has been issued by 
the Energy Research and Development 
Administration (ERDA) pursuant to the 
National Environmental Policy Act of 
1969. The Statement was prepared to 
assess the cnvironmentaFimpact of con¬ 
tinuing ERDA's waste management op¬ 
erations at the Hanford Reservation in 
Benton County, Washington. 

Copies of the Final Environmental 
Statement are available for public in¬ 
spection in the ERDA's Public Document 
Rooms at: 

ERDA Headquarters, 

20 Massachusetts Avenue. 

Washington, D C. 

Albuquerque Operations Office. 

Kinland Air Force Base East, 

Albuquerque, New Mexico. 

Chicago Operations Office. 

9500 South Cass Avenue. 

Argonne. Illinois. 

Idaho Operations Office. 

550 Second Street, 

Idaho Palls, Idaho. 

Oak Ridge Operations Office, 

Federal Building. 

Oak Ridge, Tennessee. 

Nevada Operations Office. 

2753 South Highland Drive, 

Las Vegas, Nevada. 

Richland Operations Office. 

Federal Building. 

Richland. Washington. 

San Francisco Operations Office. 

1333 Broadway. 

Oakland, California. 

Savannah River Operations Office, 

Savannah River Plant. 

Aiken. South Carolina. 

In addition, copies of the draft state¬ 
ment. public hearing record on the draft 
statement, and the documents referenced 
in thLs statement are available for in¬ 
spection at the Washington, D.C.; Rich¬ 
land. Washington: Idaho Falls, Idaho; 
Savannah River Plant; and Oaltland, 
California, locations. 

Copies of the final statement have been 
furnished to those who commented on 
the draft statement that was issued by 
the Atomic Energy Commission as 
WASH-1538. September 27. 1974. 

A limited number of single copies are 
available for distribution from the Tech¬ 
nical Information Center, P.O. Box 
62. Oak Ridge. Tennessee 37830. 
(615)483-8611. extension 34672. The 
statement is also available from the Na¬ 
tional Technical Information Service. 
Springfield. Virginia 22161. 


Dated at Germantown, Maryland, this 
17th day of December, 1975. 

For the Energy^ Research and Develop¬ 
ment Administration. 

James L. Liver man. 
Assistant Administrator 
for Environment and Safety. 

|FR Doc.75-35103 Filed 12-30-75:8:45 ora) 


FEDERAL ENERGY 
ADMINISTRATION 
OLD OIL ALLOCATION PROGRAM 

Rescinding Entitlement Notice for October 
1975 and Announcing Intent to Issue 
Revised Entitlement Notice for October 
1975 

Notice is hereby given to all firms sub¬ 
ject to the provisions of 10 CFR 211.67, 
the Old Oil Allocation Program, that the 
Entitlement Notice for Octobei 1975. as 
Issued on December 12. 1975 (40 FR 
58619. December 17. 1975), is hereby re¬ 
scinded and that the Federal Energy Ad¬ 
ministration intends to issue a revised 
Entitlement Notice for October 1975 on 
or about December 29,1975. 

This notice is being issued in order to 
advise refiners of the steps the FEA in¬ 
tends to take in order to provide for im¬ 
mediate and orderly implementation of 
certain provisions of the Energy Policy 
and Conservation Act < #, EPCA'*>. which 
was signed into law on December 22, 
1975. Section 403 of the EPCA requires 
that the FEA exempt from the purchase 
obligations of the entitlements program 
the first 50,000 barrels per day of input 
or receipts of any refiner whose total 
refining capacity did not exceed 100,000 
barrels per day on January 1. 1975 and 
does not thereafter exceed 100,000 bar¬ 
rels per day. This requirement must be 
implemented with respect to payments 
due on or after the last day of the month 
during which enactment of the EPCA 
occurred. Thus. It applies to entitle¬ 
ments transactions which must be com¬ 
pleted by December 31,1975. 

In order to implement section 403. the 
FEA will issue on or about December 29. 
1975 a special rule amending 10 CFR 
211.67 to implement the exemption re¬ 
quired by the EPCA and at the same 
time will issue a revised Entitlements 
Notice for October 1975 reflecting the 
exemption. The time for completion of 
the transactions required by the revised 
notice will be extended from December 
31. 1975. to January 7. 1976, but, for pur¬ 
poses of complying with FEA’s pricing 
regulations. aU firms subject to 10 CFR 
211.67 will be required to treat such 
transactions as though they occurred in 
December 1975. 

Issued in Washington. D.C., on De¬ 
cember 24. 1975. 

Michael F. Butler. 

General Counsel. 

IFR Doc 75-35129 Filed 12-24-75; 12:30 pml 
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FARM CREDIT ADMINISTRATION 

PRIVACY ACT OF 1974 

Amendment to Notice* * of Existence and 
Character of Systems of Records 

The Perm Credit Administration. In 
order to implement the Privacy Act of 
1974, adopted notices of the existence 
and character of the systems of records 
containing information about individ¬ 
uals which it maintains. Such notices 
were published in proposed form in the 
Federal Register tor September 8. 1975 
<40 FR 41731) and adopted without 
change (40 FR 46288. October 6. 1975). 
The Office of Management and Budget 
recommended that an additional routine 
use be established by each agency for the 
purpose of assuring that Implementation 
of the Act does not have the unintended 
effect of denying individuals the benefit 
of congressional assistance which they 
request. Accordingly, the Farm Credit 
Administration published for comment 
in the Federal Register for Novem¬ 
ber 17. 1975. a notice of its proposal to 
amend each of the notices described 
above by inserting, at the end of the 
material under the heading ••Routine 
uses of records maintained in the sys¬ 
tem. including categories of users and 
the purpose of such uses.” the following 
paragraph: 

Disclosure may be made to a congres¬ 
sional office from the record of an 
individual in response to an inquiry from 
the congressional office made at the 
request of that individual. 

Interested persons were afforded the 
opportunity to tile written com menu on the 
proposed amendment not later than Decem¬ 
ber 15. 1975. No comments were received. 
Therefore, the amendment to the notices of 
existence and character of systems of records 
m set forth above is adopted without change. 

Jon F. Gacencisen, 

Acting Governor . 

Farm Credit Administration. 
\m Doc.75-35128 Filed 12-24-75:12:28 pm) 


FEDERAL COMMUNICATIONS 
COMMISSION 

|POC 76R-470; Docket No. 20343. PUo No. 
BPH 8665; Docket No. 20344. File No. 
BPH-8858J 

COUNTRY-POLfTAN BROADCASTING, INC. 
AND TIPPAH BROADCASTING COMPANY 

Construction Permits; Memorandum 
Opinion and Order 

1. This proceeding involves the mu¬ 
tually exclusive applications of Country- 
Politan Broadcasting. Incorporated 
< Country-Poll tan) and Jesse R. Wil¬ 
liams. tr/as Tappah Broadcasting Com¬ 
pany (Tippah). for a construction permit 
for a new FM broadcast station at Ripley, 
Mississippi. Presently before the Review 
Hoard is a second petition to enlarge is¬ 
sues. filed October 10.1975. by the Broad¬ 
cast Bureau, seeking the addition of Sec¬ 
tion 1.594 and abuse of process issues 
against Tippah.' 


1 Also before the Board are the following 
related pleadings: (a) opposition filed Oc¬ 
tober 28. 1075. by Tippah: (b) reply, filed 
November 4. 1975. by the Broad cart Bureau. 


2. In support of its request, the Bureau 
first points out that the designation Or¬ 
der In this proceeding, 40 FR 7006, pub¬ 
lished February* 18. 1975. specified funds 
availability and ascertainment Issues 
against Tippah, a standard comparative 
issue, and a conclusory issue. However, 
the Bureau asserts, on March 27, April 3. 
and April 10. 1975. Tippah published in 
the 8outhem Sentinel (a weekly news¬ 
paper in Ripley, Mississippi) a notice of 
hearing stating that no qualifying issues 
had been specified against it, that a fi¬ 
nancial issue had been specified against 
Country-Foil tan, and that an issue had 
been specified **to determine if the appli¬ 
cant’s sole intention is to use this license 
to further enhance his position as Mayor 
of Ripley. Mississippi.* * Tippah never 
supplied the Commission with evidence 
of this publication, the Bureau avers/ a 
failure which the Bureau suggests was 
motivated by a desire on Tippah’s part to 
conceal Its attempt to mislead and de¬ 
ceive the public. Moreover, the Bureau 
maintains, citing Tung Broadcasting 
Company, 33 FCC 2d 1145, 23 RR 2d 1185 
(1972). Tippah’s publication of a com¬ 
pletely false set of issues on its face raises 
serious questions as to whether it has 
abused the Commission’s processes and, 
therefore, as to whether it is qualified to 
be a Commission licensee/ 

3. In opposition. Tippah contends that 
it made a diligent effort to comply with 
f 1.594 of Commission's rules but was 
hindered by difficulties with its attorney, 
and that its records reflect that an 
original and the necessary copies of the 
publication were mailed to the Commis¬ 
sion. As for the contents of the published 
notice, Tippah admits that it erred in 
some respects but denies that it intended 
to abuse the Commission’s processes. The 
Bureau In reply dismisses this denial, 
arguing that Tippah’s self-serving ex¬ 
cuse for its conduct in no way diminishes 
the necessity for the requested issues. 
Further, the Bureau asserts, if Tippah’s 
opposition is construed as an argument 
that it lacked effective counsel, this argu¬ 
ment. is unpersuasive in several re¬ 
spects. Thus, the Bureau notes, Tippah’s 
principal, Jesse R. Williams, testified at 
hearing that he has been a licensee of the 
Commission since 1964 and has con¬ 
ducted most of his Commission—related 
affairs on his own without counsel and 
Rule 1.594 gives explicit and unmistak¬ 
able instructions with respect to how is¬ 
sues are to be published. Lack of counsel, 
in any event, cannot justify serious 


•Kerry W. HIM. Country-Foiltan’i aole 
ittockholder. is the Mayor of Ripley, Missis¬ 
sippi. 

•In support of its allegation, the Bureau 
submits the affidavit of Berscbel O. 8tcnnett, 
publisher of the Southern Sentinel. 

* The proof of publication upon which the 
Bureau reties (eee note 3. supra) was ob¬ 
tained by Bureau counsel 

•The Bureau maintains that Its petition 
was filed within fifteen days of lu examina¬ 
tion of the Stennctt affidavit. The Board 
is satisfied with this explanation, and. in 
any event, the petition raises serious public 
Interest questions which require considera¬ 
tion pursuant to The Edgefield-Saluda 
Radio Co . 5 FCC 2d 148. H RR 2d 614 (1966) 


misconduct of this nature, the Bureau 
concludes. 

4. In the Board's view, further in¬ 
quiry into this matter Is clearly war¬ 
ranted. Rather than publishing the hear¬ 
ing issues actually designated by the 
Commission, Tippah by its own admis¬ 
sion published an incorrect set if issues 
falsely suggesting that the Commission 
had accused its opponent of concealing 
financial information and of seeking a 
broadcast license solely to enhance its 
political interests. Such a use of the 
Commission’s publication requirement to 
convey inaccurate and misleading in¬ 
formation not only casts doubt on Tip¬ 
pah’s good faith compliance with this 
requirement but also raises substantial 
questions as to whether Tippah has mis¬ 
used and thus abused the Commission's 
procedures, see Tung Broadcasting Co . 
supra. Because these questions cannot be 
resolved solely on the basis of Tippah’s 
self-serving denials of bad faith and 
pleas of ineffective counsel, we will grant 
the Bureau's petition and ndd the re¬ 
quested Issues. 

5. Accordingly, it is ordered . That the 
second petition to enlarge issues, filed Oc¬ 
tober 10. 1975, by the Broadcast Bureau. 
IS GRANTED; and 

6. It fs further ordered , That the Issues 
in this proceeding arc enlarged to include 
the following issues: 

(1) To determine the accuracy of a 
publication of a notice of hearing by Tip¬ 
pah Broadcasting Company in the 
Southern Sentinel, including the facts 
and circumstances relating to the nature 
and extent of participation, if any. of the 
principals or agents of Tippah in such 
publication. 

(2) To determine in light of the evi¬ 
dence adduced under the above issue: 

(a) Whether Tippah Broadcasting 
Company has complied with 5 1.594 of the 
Commission’s Rules; 

(b> Whether Tippah Broadcasting 
Company has engaged in an abuse of 
Commission processes; and 

(c) In light of the foregoing, whether 
Tippah Broadcasting Company possesses 
the requisite qualifications to be a li¬ 
censee of the Commission. 

7 . It is further ordered, That the bur¬ 
den of proceeding with the introduction 
of evidence under the issues added herein 
shall be on the Broadcast Bureau and the 
burden of proof shall be on Tippah 
Broadcasting Company. 

Adopted: December 18, 1975. 

Released: December 23. 1975. 

Federal Communications 
Commission 

l seal] Vincent J. Mullins, 

Secretary. 

(FR Doc.75-35118 Filed 12-30-75;«;45 am) 


DOMESTIC UNO MOBILE RADIO 
ADVISORY COMMITTEE 

1979 World Administrative Radio 
Conference 

December 19, 1975. 
The next meeting of the Common Car¬ 
rier Domestic Land Mobile Radio Advis- 
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ory Committee In preparation for the 
1979 World Administrative Radio Con¬ 
ference will be held on Wednesday, Janu¬ 
ary 21. J976. at 10 a.m. in Room 752,1919 
M Street, NW., Washington, D.C. The 
same room will be available in the after¬ 
noon for task group meetings. 

The meeting will be open to the public 
and any member of the public is invited 
to participate and present oral or writ¬ 
ten statements of relevance to the agenda 
upon recognition by the Chairman. 

The meeting will be conducted in ac¬ 
cordance with the following agenda: 

1. Committee Chairman's opening re¬ 
marks 

2. Reports from Chairmen of Fact- 
Finding Task Groups. 

3. Discussion of preliminary draft of 
spectrum requirements. 

4. Establish timetable for submission 
of work. 

5. Set date for next meeting, 

6. Further business. 

7. Adjournment. 

No part of this meeting will be con¬ 
cerned with matters which are within the 
exemptions of the Public Information 
Act. 5 U.S.C. 55s<b>. 

Federal Communications 
Commission, 

I seal 1 Vincent J. Mullins, 

Secretary. 

|FR Doc.75-35120 Filed 12-30-75:8:45 am] 


FCC PBX TECHNICAL STANDARDS 
Meeting 

December 22.1975. 

In accordance with Pub. L. 92-463. an¬ 
nouncement is made of a public meeting 
of the PBX Technical Standards Sub¬ 
committee Task Groups to be held Jan¬ 
uary 26-29. 1976 in Washington. D.C. 
The meeting on January 28 will com¬ 
mence at 10 ajn. and will be held In 
Room 752. 1919 M Street NW. and will be 
related to the work of the Glossary Task 
Group. The meeting on January 29 will 
commence at 10 a m. and will be held In 
Room 752. 1919 M Street NW and will be 
related to the Equipment Test Standards 
Task Group. 

1. Purpose: The purpose of this Sub¬ 
committee Ls to prepare recommended 
standards and procedures to permit the 
interconnection of customer-provided 
and maintained PBX equipment to the 
public switched network without the 
need for carrier-provided connecting ar¬ 
rangements. 

2. Activities: As at prior meetings. 
Subcommittee members and observers 
present their suggestions and recom¬ 
mendations regarding the various tech¬ 
nical criteria and standards that should 
be considered in respect to the intercon¬ 
nection of PBX equipment to the public 
telephone network. 

3. Agenda: The agenda for the Jan¬ 
uary 28th Glossary Task Group will be 
as follows: 

<a> Continue the review* of the draft 
glossary to eliminate duplicate defini¬ 
tions and w*ords not specifically related 
to the fields of interconnection and PBX 

systems. 


<b> Plan for completion of glossary. 

The agenda for the January 29th 
Equipment Test Standards Task Group 
will be as follow**: 

<a> Review status of Equipment Test 
Standards and completed homew’ork 
draft documents. 

(b> Plan for completion of draft 
standards and acceptance of new home¬ 
work assignments. 

4 Public Participation: The public is 
invited to attend this meeting. Any mem¬ 
ber of the public wishing to file a written 
statement w'lth the Subcommittee may 
do so before or after the meeting. 

For more Information, contact the 
Common Carrier Bureau on <202) 632- 
6917. 

Federal Communications 
Commission. 

I seal I Vincent J. Mullins. 

Secretary. 

|FR Doc.76-35121: Filed 12-30-75:8:45 amj 


| FCC 75-13831 

EMERGENCY BROADCAST SYSTEM 
Closed Circuit Test 

December 22, 1975. 

A quasi-random test of the Emergency 
Broadcast System (EB8) has been sched¬ 
uled for the near future. Only ABC. CBS. 
NBC, IMN. MBS. and NPR radio network 
affiliates and UPI-audio clients will par¬ 
ticipate. Television networks are not par¬ 
ticipating in tills test. 

Network affiliates will not be notified 
of Ihe impending test date and time. 

Final evaluation of the test is sched¬ 
uled to be made by the end of January. 
1976. 

This is a closed circuit test and mil not 
be broadcast over the air . 

Action by the Commission December 
16. 1975. Commissioners Wiley (Chair¬ 
man). Lee, Reid. Hooks, Quello. Wash¬ 
burn. and Robinson. 

Federal Communications 
Commission, 

( seal i Vincent J. Mulltns, 

Secretary . 

| FR Doc 75-35119 Filed 12-30-75:8:45 am) 


PRIVATE LAND MOBILE ADVISORY 
COMMITTEE 

Meeting 

In preparation for the 1979 World Ad¬ 
ministrative Radio Conference < WARC>. 
the Private Land Mobile Advisory Com¬ 
mittee. headed by Neal Pike, will hold its 
next meeting on January 21, 1976. in 
Washington. D.C. The meeting will be 
held in conference room 8210, Federal 
Communications Commission, 2025 M 
Street. NW., at 1:30 pin. 

The purpose of the meeting is to pre¬ 
pare and approve land mobile frequency 
allocation recommendations. The meet¬ 
ing is open to the public and oral and 
written statements may be presented by 
members of the public. 

The meeting will be conducted in ac¬ 
cordance with the following agenda. 

1. Call of the Agenda. 


2. Preparation, review and approval of 
frequency allocation recommendations 
for Private Land Mobile. 

3. Set next meeting date. 

4. Adjournment. 

Federal Communications 
Commission, 

(seal ) Vincent J. Mullins, 

Secretary. 

(PR Doc 76-35123 Filed 12-30-76:8:45 am) 


RADIO TECHNICAL COMMISSION FOR 
MARINE SERVICES 

Meetings 

In accordance with Pub. L. 92-463, 
“Federal Advisory' Committee Act,” the 
schedule of future Radio Technical Com¬ 
mission for Marine Services <RTCM> 
meetings is as follows: 

Special Committee No. 66: “Receiver 
Standards for the Maritime Mobile 

g erv j ce ** 

Notice of 35th Meeting: 

Tuesday. January 13—9:30 a.m. (All¬ 
day meetings). 

Conference Room A-205. 

1229-20Ui Street NW.. 

Washington, D.C. 

AGENDA 

1. Call to Order: Chairman's Report. 

2. Adoption of Agenda: Appointment of 

Rapporteur. 

3. Acceptance of SC-66 Summary Rec¬ 

ord. 

4. Review comments on MMSR4: 

a. from USCG 

b. from FCC 

and agree on appropriate modifica¬ 
tions to the standard. 

(Note: a. and b. above were mailed 
to the SC-66 attendees as enclosures 
2 and 3 with the Chairman's letter 
dated 25 November 1975.) 

5. Discussion of problem areas. 

6. Solicitation of Work Assignments. 

7. Other business. 

8. Establishment of next meeting date. 

H, R . Smith. Chairman. SC-66 
ITT Mackay Marine 
441 US Highway ~1. Elizabeth. N.J. 
07202 

Phone: (201) 527-0300 
Special Committee No. 68: “Marine 
Radiotelephone Operator Education." 
Notice of 11th Meeting: 

Wednesday. January 14, 1976—9:30 
a.m. 

Conference Room 752 
1919 M Street NW. 

Washington. D C. 

AGENDA 

1. Call to Order: Chairman's Report. 

2. Adoption of Agenda; confirmation of 

Secretary. 

3. Acceptance of SC-68 Summary Rec¬ 

ords. 

4. Approval of MRT Handbook Work 

Assignment. Limited Coast Station 
section and appendices. 

5. Establishment of next meeting date. 

A. Newell Garden, Chairman. SC-68 

Raytheon Company 

141 Spring Street 

Lexington. Mass. 02173 

Phone: <617) 862-6600 (Ext. 414) 
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Executive Committee Meeting. Thurs¬ 
day. January 15. 1970. 

The next Executive Committee Meet¬ 
ing will be on Thursday. January 15. 
1976, at 1:45 pjn. in Conference Hoorn 
752, 1919 M Street, N.W.. Washington. 
DC. 

AGENDA 

1. Call to Order; Chairman's Report. 

2. Introduction of Attendees; Adop¬ 

tion of Agenda. 

3. Acceptance of the Minutes of Execu¬ 

tive Committee Meetings 

4. Progress Reports on Currently Ac¬ 

tive Committees, 

SC-65: -Ship Radar** 

SC-66: “Receiver Standards for 
the Maritime Mobile Service" 
SC-68: "Marine Radiotelephone 
Operator Education** 

5. Status Reports on other Commit¬ 

tees * 

SC-69: WARC Advisory Commit¬ 
tee 

6. Special Report: The CARDIS Pro¬ 

gram—Main-ice P. Ronayne. Chief. 
Documentation and Procedures 
Division. Office of Facilitation, De¬ 
partment of Transportation 

7. Approval of SC-66 Report. 

Minimum Standards for Single 
Sideband Receivers in the Mari¬ 
time Mobile Serv ice. 

8 Approval of SC-64 Report. 

MF. HF. and VHF Maritime Radio- 
teleprinter and Data Systems and 
Operations. 

9. Executive Conun it tee Preliminary 
Review of MRT Draft text. 

10. Acceptance of FY-1975 Audit Report. 

11. Administrative Action Items. 

12. Summary Reports and Announce¬ 

ments. 

13. New Business. 

14 Establishment of next meeting date. 
Members of Special Committee No. 65: 
*‘8hip Radar" 

Notice of Collision Avoidance Work 
Group Meeting: 

Wednesday, January 21. 1976—9:30 
a.m. 

Conference Room 8210 
2025 M Street NW. 

Washington. D.C. 

Formal Meeting Schedule for SC-65 
Working Groups: 

To be held at 2025 M Street NW . 
Washington, DC. 

Working Group: Collision Avoidance 
Room: 8210 
Date: January 21 
Time: 9:30 a.m. 

If other Working Group meetings are 
scheduled, Group Members will be noti¬ 
fied. 

Irvin Hurwltz, Chairman. SC-65 
Federal Communications Commission 
Washington, D.C. 20554 
Phone <202> 632-7197 
RTCM 8C 69 FCC WARC-79 Advisory 
Committee for Maritime Mobile Service, 
Third Meeting, 2025 M St. NW., Wash¬ 
ington, D.C„ Room 8210, 9:30 a m. to 
l-:30 p.m., Tuesday. January 27, 1976. 

AGENDA 

1. Call of the Agenda 
2 Chairman's opening remarks. 


3. Reports of the Task Forces 

4. Review work to be accomplished. 

5. Further business. 

6. Set date for next meeting. 

7. Adjournment. 

Charles Dorian, Chairman. SC-69 
COMSAT General 
950 L'Enfant Plaza. S.W. 
Washington, D.C. 20025 
Phone: <202) 55406829 

To comply with the advance notice re¬ 
quirements of Pub. L. 92-463, a compara¬ 
tively long Interval of time occurs be¬ 
tween publication of this notice and the 
actual meeting. Consequently, there is no 
absolute certainty that the listed meet¬ 
ing room will be available on the day 
of the meeting. Those planning to at¬ 
tend the meeting should report to the 
room listed in the notice. If a room sub¬ 
stitution has been made, the new meet¬ 
ing room location will be posted at the 
room listed in this notice. 

Agendas, working papers, and other 
appropriate documentation for the 
meeting is available at that meeting. 
Those desiring more specific informa¬ 
tion may contact either the designated 
Chairman or the RTCM Secretariat. 
< Phone <202) 632-6490 > 

The RTCM has acted as a coordina¬ 
tor for maritime telecommunications 
since its establishment in 1947. Problems 
are studied by Special Committees and 
the final report is approved by the RTCM 
Executive Committee. AH RTCM meet¬ 
ings are open to the public. Written 
statements are preferred but by previous 
arrangement, oral presentations will be 
permitted within time and space limita¬ 
tions. 

Federal Communications 
Commission. 

I seal 1 Vincent J. Mullins. 

Secretary. 

IPR Doc.75-35122 Piled 12 30 75:8-45 am| 

FEDERAL MARITIME COMMISSION 

BARBER LINES, ET AL. 

Agreement Filed 

Notice Is hereby given that the fol¬ 
lowing agreement has been filed with 
the Commission for approval pursuant 
to section 15 of the Shipping Act, 1916, as 
amended (39 Stat. 733. 75 Stat. 763. 46 
U.S.C. 814). 

Interested parties may inspect and ob¬ 
tain a copy of tlie agreement at the 
Washington office of the Federal Mari¬ 
time Commission. 1100 L Street. NW, 
Room 10126; or may Inspect the agree¬ 
ment at the Field Offices located at New 
York. N. Y.. New Orleans. La.. San Juan, 
Puerto Rico and San Francisco. Califor¬ 
nia. Comments on such agreements, in¬ 
cluding requests for hearing, may be 
submitted to the Secretary. Federal 
Maritime Commission, Washington. D C., 
20573, on or before January 12.1976. Any 
person desiring a hearing on the pro¬ 
posed agreement shall provide a clear 
and concise statement of the matters 
upon which they desire to adduce evi¬ 
dence. An allegation of discrimination 
or unfairness shall be accompanied by 
a statement describing the discrimina¬ 


tion or unfairness with particularity. If 
a violation of the Act or detriment to 
the commerce of the United States is 
alleged, the statement shall set forth 
with particularity the acts and circum¬ 
stances said to constitute such violation 
or detriment to commerce. 

A copy of any such statement should 
also be forwarded to the party filing the 
agreement <as indicated hereinafter) 
and the statement should Indicate that 
this has been done. 

Bar8eh Lines, A/8; Black Star Line; 
Compagnie Maritime Belge, 8.A.; Com- 
pagnie Maritime des Chargeurs Rc- 
unis. S.A.: Compagnie Maritime Zai- 
roxse, S.AJtl*.; Dafra Lines: Delta 
Steamship Line, Inc.; Elder Dempster 
Lines. Ltd.; Farrell Lines Inc.: Nopal 
West Africa Line: Westwind Amuca 
Line Ltd. 

Notice of Agreement Filed by: 

John K. Cunningham, Chairman. Ameri¬ 
can West African Freight Conference. 07 
Broad Street, New York, New York 10004 

Agreement No. 10159-2. among Barber 
Lines, A/S; Black Star Line; Compagnie 
Maritime Beige. S.A.: Compagnie Mari¬ 
time Des Chargeurs Reunis, S.A.; Com¬ 
pagnie Maritime Zairoise. S.AR.L.; 
Dafra Lines; Delta Steamship Lines. Inc.; 
Elder Dempster Lines. Ltd.; Farrell Lines 
Inc.; Nopal West Africa Line and West- 
wind Africa Line Ltd. all of wliom are 
member lines of the American West Af¬ 
rican Freight Conference, amends the 
rationalization agreement designated as 
Agreement No. 10159 by <1> inserting a 
new Article 10 to provide that any mem¬ 
ber line of the American West African 
Freight Conference may become a party 
to Agreement No. 10159 twelve G2» 
months following the date of Its written 
application for membership, by affixing 
its signature to the agreement or an 
amendment thereto, and by paying an 
admission fee of $50,000 to the parties to 
the agreement, and (2) renumbering 
Articles 10, 11, 12 and 13 as Articles 11, 
12, 13 and 14. respectively. 

By order of the Federal Maritime Com¬ 
mission. 

Dated: December 23.1975. 

Francis C. Hurnby, 
Secretary. 

| FR Doc 75-36086 Piled 12-30-76:8 45 am) 


I Exemption Nos. 18, 10 and 20| 

PUGET SOUND TUG AND BARGE CO., 
ET AL 

Environmental Negative Declaration 

In the matter of Puget Sound Tug and 
Barge Company. Alaska Barge it Trans¬ 
port, Inc.. Foss Launch and Tug Com¬ 
pany. and Foss Alaska Line, Inc. 

Upon completion of an environmental 
assessment, the Federal Maritime Com¬ 
mission's Office of Environmental Anal¬ 
ysis has determined that environmental 
issues relative to the above referenced 
applications do not constitute major Fed¬ 
eral action significantly affecting the 
quality of the human environment with- 
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in the meaning of the National Environ¬ 
mental Policy Act of 1969 ‘NEPA), 42 
U.S.C. 1 4321. et seq., and that the prepa¬ 
ration of a detailed environmental im¬ 
pact statement will not be required under 
section 4332 (2) <C) of NEPA. 

It was concluded, nmong other things, 
that the environmental impacts of the 
proposed actions basically relate only to 
the extension of “currently existing ex¬ 
emptions’' which have been in effect since 
1970. There will be no increase in the 
level of energy consumption, noise ex¬ 
posure, oil pollution and the local use of 
the environment by the all-water serv¬ 
ices involved in the proposed exemptions. 
These operations will substantially con¬ 
form to the existing us© of the environ¬ 
ment in the area Involved. 

This determination was based upon 
the staff’s preparation and consideration 
of a Threshold Assessment Survey 
which is available for inspection on re¬ 
quest from the Public Information Office. 
Room 11413. Federal Maritime Commis¬ 
sion. Washington. D.C. 20573. telephone 
202-623-5764. ^ _ 

Any person disagreeing with the Nega¬ 
tive Declaration shall have ten • 10 > days 
within which to note exceptions to the 
Commission by filing exceptions to the 
Negative Declaration with the Secretary. 
Federal Maritime Commission. 1100 L 
Street. NW.. Washington. D.C. 20573. No 
final Commission action shall be taken 
within thirty (30) days following the 
publication of the Negative Declaration 
In the Federal Register. If the Com¬ 
mission fails to otherwise act within 
twenty <20) days following the time pro¬ 
vided for the filing of exceptions to the 
Negative Declaration, the determina¬ 
tion of the Office of Environmental 
Analysis will be adopted by the Commis¬ 
sion as its final determination of envi¬ 
ronmental issues. 

By the Commisson. 

l seai.1 Francis C. Burney. 

Secretary . 

(FR Dor .75-35083 Filed 13-30-75:8:45 am | 


|Noa. 73-28: 73-291 

U.S. WEST COAST/JAPAN TRADE; U.S. 

ATLANTIC AND GULF/JAPAN TRADE 

Publication of Discriminatory Rates; 

Further Dismissal In Part; Extension of 

Alternate Procedures 

These proceedings were instituted by 
the Commission In its attempt to rid the 
U^./Japan trades of inbound-outbound 
rate disparities. Pursuant to procedures 
adopted by subsequent Commission or¬ 
ders. various proposals of the conferences 
and motions of Hearing Counsel have re¬ 
sulted In cllminaton of many of the items 
from this proceeding. December 31. 1975 
is the current deadline within which the 
disparities are to be removed pursuant 
to these procedures. 

Hearing Counsel currently have three 
additional motions pending before the 
Commission by which they seek dismis¬ 
sal of various items of disparity from 
these proceedings. Hearing Counsel point 


out that if the three motions to dismiss 
are granted, disparities will remain on 
only 30 items in 73-28 and 22 items in 
73-29. 

Hearing Counsel also have filed a mo¬ 
tion for extension through March 31, 
1976. of the authority for use of alternate 
procedures which have been followed in 
eliminating the disparities. 

We are disposed to grant Hearing 
Counsel’s motions to dismiss because the 
grounds offered therefor are identical to 
those previously endorsed in these pro¬ 
ceedings. Accordingly, as to the com¬ 
modities listed in Hearing Counsel s mo¬ 
tions of May 21, 1975. November 19.1975. 
and November 26, 1975, these proceed¬ 
ings arc hereby discontinued. 

We hereby also grant Hearing Coun¬ 
sel's request for extension of use of 
alternate procedures through March 31, 
1976. inasmuch as these procedures have 
been effective in eliminating the dis¬ 
parities in these proceedings. 

By the Commission. 

f seal! Francis C. Horney. 

Secretary. 

|FR Doc.75-35087 FU«1 l2-30-?5;6:45 om| 

FEDERAL RESERVE SYSTEM 

JENT, INC. 

Formation of Bank Holding Company 

Jent, Inc. f Ortnncll, Kansas, has ap¬ 
plied for the Board's approval under sec¬ 
tion 3(a)(1) of the Bank Holding Com¬ 
pany Act (12 UB.C. 1842(a)(1)) to be¬ 
come a bank holding company through 
acquisition of 97 per cent or more of the 
voting shares of Peoples State Bank, 
Grinnell. Kansas, The factors that are 
considered in acting on the application 
are set forth in section 3(0 of the Act 
(12 UJ3.C. 1842<C>>. 

The application may be inspected at 
the office of the Board of Governors or 
at the Federal Reserve Bank of Kansas 
City. Any person wishing to comment on 
the application should submit views in 
writing to the Reserve Bank, to be re¬ 
ceived not later than January 15. 1976. 

Board of Governors of the Federal Re¬ 
serve System, December 22.1975. 

I seal] Griffith L. Garwood. 

Assistant Secretary of the Board . 

|FR Doc.75-35141 Filed 12-30-75:8:45 am| 

GENERAL SERVICES 
ADMINISTRATION 
PRIVACY ACT OF 1974 

Proposed Changes to Systems of Record 
Locations 

On August 27. 1975, there w*as pub¬ 
lished in the Federal Register (40 FR 
39137 thru 39195) notices of systems of 
records pursuant to the provisions of the 
Privacy Act of 1974. Public Law 93-579, 
5 U.8.C. 552a. This notice gives addi¬ 
tional system locations for G3A systems 
of records and deletes two systems of 
records. Changes throughout the notices 
are required to provide for the additional 


locations. However, there are no changes 
in the actual categories or types of rec¬ 
ords in the GSA systems of records. 

The system of records Identified as 
"OSA/Reglonal Administrators 1" Is 
deleted. 

GSA /Regional Administrators 2 
(40 FR 39174* 

Change to read: 

System name: Employee related files. 
OSA Regions 1 thru 10. 

System location: The system is located 
in the offices of the Regional Adminis¬ 
trators, Regions 1 thru 10 at the ad¬ 
dresses listed below: 

OSA Region 1. 

Office of the Regional Administrator (1A). 
John W. McCormack Post Office and Court¬ 
house, Boa ton, MA 02109. 

OSA Region 2. 

Office of the Regional Administrator (2A). 

26 Federal Plaza. New York. NY 10007. 
OSA Region 3, 

Office of the Regional Administrator (3A). 
7th Ac D 8treeu, 8W . Washington, DC 
20407. 

GSA Region 4, 

Office of the Regional Administrator (4A). 
1776 Peachtree Street, NW., Atlanta. OA 
30300. 

OSA Region 5. 

Office of the Regional Administrator (5A), 
230 8outh Dearborn Street, Chicago. IL 
6060ft. 

OSA Region 6. 

Office of the Regional Administrator (6A), 
1600 East Bannister Road. 

Kansas City, MO 64131. 

OSA Region 7. 

Office of the Regional Administrator (7A), 
819 Taylor Street. 

Fort Worth. TX 76102. 

OSA Region 8. 

Office of the Regional Administrator (8A), 
Building 41. Denver Federal Center. 

Denver. CO 80226 
G3A Region 9. 

Office of the Regional Administrator (9A), 
525 Market Street, 

Son Francisco. CA 94105. 

OSA Region 10. 

Office of the Regional Administrator (10A). 
OSA Center, 

Auburn. WA 98002. 

Categories of individuals covered by 
the system: Individuals include em¬ 
ployees in the offices of the Regional Ad¬ 
ministrators. Regions 1 thru 10. 

Systems manager's) and addresses: 
The officials responsible for the system of 
records are the Regional Administrators 
at the addresses listed above." 

Notification procedures: Information 
may be obtained from the Regional Ad¬ 
ministrators, at the addresses listed 
above. 

Record access procedures: Request to 
access records may be directed to the 
Regional Administrators at the addresses 
listed above, in accordance with the OSA 
rules as promulgated in 41 CFR 105-64. 
published in the Federal Register. 

OSA/Regional Administrators 3 (40 FR 
39174) 

Change to read: 

System name: Biographical Sketches 
System location: This system is located 
in the Offices of the Regional Adminis¬ 
trators Regions 1 thru 10 at the addresses 
listed below: 
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GSA Revlon I, 

Offlca of the Regional Administrator (1A), 
John W. McCormack Poet Office and Court- 
house. 

Boston, MA 02100. 

OSA Region 2, 

Office of the Regional Administrator (2A), 
26 Federal Plaza. 

New York. NY 10007, 

GSA Region 8. 

Office of the Regional Administrator (3A), 
7th Sc D Streets. S W. 

Washington. DC 20407. 

GSA Region 4. 

Office of the Regional Administrator <4A), 
1776 Peachtree Street, NW_, 

Atlanta, OA 30300. 

GSA Region 6. 

Office of the Regional Administrator (5A), 
230 South Dearborn Street, 

Chicago, tL 60604. 

GSA Region 6. 

Office of the Regional Administrator (6A), 
1600 East Bannister Road, 

Kansas City, MO 64131. 

OSA Regton 7. 

Office of the Regional Administrator (7A), 
810 Taylor Street, 

Fort Worth, TX 76102. 

GSA Region 8. 

Office of the Regional Administrator (8A), 
Building 41. Denver Federal Center, 

Denver, CO 80226. 

GSA Region 9, 

Offlce of the Regional Administrator (9A), 
528 Market Street. 

San Francisco. CA 94105. 

GSA Region 10. 

Office of the Regional Administrator (10A), 
GSA Center. 

Auburn. WA 98002. 

System manager(6> and addresses: 
The officials responsible for the system 
of records are the Regional Administra¬ 
tors, at the addresses listed above. 

Notification procedure: Information 
may be obtained from the Regional Ad¬ 
ministrators, at the addresses listed 
above. 

GSA Regional Administrators 4 
(40 FR 39174) 

Change to read: 

System name: Regional Administra¬ 
tors’ official correspondence files. 

System location: The system is located 
In the offices of the Regional Administra¬ 
tors. Regions 1 thru 10 at the addresses 
listed below: 

OSA Region 1, 

Office of the Region*! Administrator I1 A). 
John w. McCormack Post Office and Court¬ 
house, 

Boston, MA 02109. 

OSA Region 2, 

Omce of the Regional Administrator \2A ). 

26 Federal Plaza. 

New York. NY 10007. 

OSA Region 3. 

Office of the Regional Administrator <3A), 

7th * D Streets. 8W . 

Washington, DC 20407, 

OSA Region 4, 

Office of the Regional Administrator (4A), 

1770 Peachtree Street, NW , 

Atlanta, OA 30309, 

GSA Region 5, 

Office of the Regional Administrator <5A). 

230 South Dearborn Street, 

Chicago. IL 60604. 

OSA Regton 6. 

Office of the Regional Administrator (6A). 
1500 East Bannister Road, 

Kansas City, MO 64131. 


OSA Regton 7, 

Office of the Regional Administrator (7A), 

819 Taylor Street, 

Fort Worth. TX 78102. 

OSA Region 8. 

Office of the Regional Administrator (8A), 
Building 41, Denver Federal Center, 

Denver, CO 80225. 

OSA Region 9. 

Office of the Regional Administrator (OA), 

525 Market Street, 

San Francisco, CA 94105. 

OSA Region 10. 

Office of the Regional Administrator t10A). 
OSA Center. 

Auburn. WA 98002. 

Categories of individuals covered by 
the system; 

Individuals include tho6e correspond¬ 
ing with the Regional Administrators, 
regarding savings bond campaigns, em¬ 
ployees receiving letters of appreciation 
and commendation, Members of Con¬ 
gress. Mayors, and their stafTs. and other 
individuals. 

Categories of records in the system: 
Records consist of Incoming correspond¬ 
ence. background material, and outgoing 
correspondence to individuals described 
in the system. The system is used as a 
record of correspondence received by the 
Offices of the Regional Administrators 
and as reference in preparing and 
replying to immediate and future 
correspondence. 

System manager^) and addresses: 
The officials responsible for the system 
of records are the Regional Administra¬ 
tors. at the addresses listed above. 

Notification procedures: Information 
may be obtained from the Offices of the 
Regional Administrators, at the ad¬ 
dresses listed above. 

Record access procedures: Requests to 
access records may be directed to the 
Offices of the Regional Administrators, 
at the addresses listed above, in accord¬ 
ance with the OSA rules as promulgated 
in 41 CFR 105-64, published In the Fed¬ 
eral Register. 

The system of records identified as 
“GSA/Reglonal Administrators 5 M is 
deleted. 

Dated: December 17,1975. 

O. C. Gardner, 
Assistant Administrator 
for Administration . 
|FR Doc,75-36083 Filed 12-24-75:9:58 ami 


This amendment permits the contain¬ 
ment to be ventilated (purged) on a one¬ 
time basis for an accumulated period of 
Ume not to exceed 24 hours after the re¬ 
actor has been brought to hot shutdown 
in preparation for the December 1975 
maintenance and Inspection outage. 

The application for amendment com¬ 
plies with the standards and require¬ 
ments of the Atomic Energy Act of 1954, 
as amended (the Act), and the Commis¬ 
sion's rules and regulations. The Com¬ 
mission has made appropriate findings as 
required by the Act and the Commission's 
rules and regulations In 10 CFR Chap¬ 
ter I, which arc set forth in the license 
amendment. Prior public notice of this 
amendment is not required since the 
amendment does not involve a signifi¬ 
cant hazards consideration. 

The Commission has determined that 
the issuance of this amendment will not 
result in any significant environmental 
impact and that pursuant to 10 CFR 51.5 
(d)(4) an environmental statement, 
negative declaration or environmental 
Impact appraisal need not be prepared 
in connection with issuance of this 
amendment. 

For further details with respect to this 
action, see (1) the application for 
amendment dated December 11.1975, and 
related letter dated November 21, 1975, 
(2) Amendment No. 17 to License No. 
DPR-20 with Change No. 21. and (3) the 
Commission's related Safety Evaluation. 
All of these Items are available for pub¬ 
lic inspection at the Commission's Pub¬ 
lic Document Room. 1717 H Street. NW.. 
Washington. D.C.. and at the Kalamazoo 
Public Library, 315 South Rose Street. 
Kalamazoo. Michigan. 

A copy of items <2) and (3) may be 
obtained upon request addressed to the 
U.S. Nuclear Regulatory Commission. 
Washington. D.C. 20555, Attention: Di¬ 
rector. Division of Reactor Licensing. 

Dated at Bethesda. Maryland, this 18th 
day of December 1975. 


For the Nuclear Regulatory Commis¬ 
sion. 


Robert A. Purple, 
Chief , Operating Reactors 

Branch No. I. Division of Re - 
actor Licensing. 


1FR Doc.75-35131 Filed 12 30-75:8:45 am) 


NUCLEAR REGULATORY 
COMMISSION 

(Docket No. 50-255) 

CONSUMERS POWER CO. 

Issuance of Amendment to Provisional 
Operating License 

Notice Ls hereby given that the U.S. 
Nuclear Regulatory Commission (the 
Commission > has issued Amendment No. 
17 to Provisional Operating License No. 
DPR-20 issued to Consumers Power 
Company which revised Technical Speci¬ 
fications for operations of the Palisades 
Plant located In Covert Township. Van 
Buren County, Michigan. The amend¬ 
ment is effective as of its date of issuance. 


FEDERAL WATER POLLUTION CONTROL 
ACT AMENDMENTS OF 1972 

Second Memorandum of Understanding 
and Policy Statement Regarding Imple¬ 
mentation of Certain NRC and EPA Re¬ 
sponsibilities 

Prior to the enactment of Pub. L 92- 
500, the Federal Water Pollution Control 
Act Amendments of 1972 (FWPCA>, the 
Atomic Energy Commission (AEC) had 
regulatory authority pursuant to the 
National Environmental Policy Act of 
1969 <NEPA), and in consideration of 
the environmental impact of the dis¬ 
charge of pollutants and other factors, 
to impose limitations on the discharge of 
pollutants from nuclear power plants and 
other facilities or activities requiring an 
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AEC license or permit, as a condition of 
such license or permit 

The FWPCA now requires the Envi¬ 
ronmental Protection Agency (EPA) to 
establish (for use in permits for the dis¬ 
charge of pollutants to waters of the 
United States from point sources as de¬ 
fined in the FWPCA such as nuclear 
power plants, etc.) effluent limitations 
for all pollutants. The FWPCA provides 
that nothing under NEPA shall be 
deemed to authorize any Federal agency 
to review any effluent limitation or other 
requirement established pursuant to the 
FWPCA, or to impose, as a condition of 
any license or permit, any effluent limi¬ 
tation other than any such limitation 
established pursuant to FWPCA. 

Pursuant to the authority of the 
FWPCA. EPA requires applicants for dis¬ 
charge permits to submit information re¬ 
quired by EPA In order to establish efflu¬ 
ent limitations in permits. Pursuant to 
the authority of NEPA, the Nuclear Reg¬ 
ulatory Commission <NRC) may require 
applicants for licenses or permits to sub¬ 
mit information required by NRC in 
order to evaluate and consider the envi¬ 
ronmental Impacts of any actions it may 
take. Consequently, the informational 
needs imposed by the two agencies may 
be similar in the area of impacts on 
water quality and biota. 

NEPA requires that all Federal agen¬ 
cies prepare detailed environmental 
statements on proposed major Federal 
actions which can significantly affect the 
quality of the human environment. A 
principal objective of NEPA is to require 
the agency to consider. In its decision¬ 
making process, the environmental im¬ 
pacts of each proposed major action and 
the available alternative actions. Both 
EPA and NRC have responsibilities pur¬ 
suant to NEPA regarding the issuance of 
licenses or permits for nuclear power 
plants and certain other facilities. 

The purpose of the memorandum is to 
clnrify the respective roles of EPA and 
NRC in the decision-making processes 
concerning nuclear power plants and 
other facilities requiring an NRC license 
or permit. 

In late 1973. the Chairman of the 
Council on Environmental Quality 
<CEQ> wrote to the Chairman of the 
then AEC and the Administrator of EPA 
suggesting steps that might be taken “to 
make the analysis of the water quality 
impact of nuclear power plants more 
effective and more meaningful and. at 
the same time, reduce demands for data 
being placed upon applicants for 11- 
censes.** 

In summary. CEQ suggested that AEC 
and EPA: 

<1) Explore mechanisms available to 
assure that applicants' environmental 
reports to AEC contain sufficient data to 
satisfy EPA requirements on water qual¬ 
ity matters: 

<2> Consider the possibility of prepar¬ 
ing a single impact statement to meet 
A EC’s requirements under NEPA and 
EPA's requirements under FWPCA; and 

(3> Consider the possibility of unified 
hearings. 


In response to CEQ's suggestions. AEC 
and EPA developed the Proposed Second 
Memorandum of Understanding regard¬ 
ing their respective responsibilities under 
NEPA and FWPCA, which was published 
in the Federal Register for public com¬ 
ment on ovember 7. 1974 <39 FR 39490>. 
Comments on the Proposed Second 
Memorandum of Understanding were re¬ 
ceived from 15 sources representing more 
than 200 electric utilities, three states, 
one river basin commission, and one re¬ 
gional office of EPA. 

On January 29. 1973, the AEC pub¬ 
lished in the Federal Register a first 
"Memorandum of Understanding Re¬ 
garding Implementation of Certain Com¬ 
plementary Responsibilities’* between 
AEC and EPA tinder the Federal Water 
Pollution Control Act Amendments of 
1972. On the same date the AEC pub¬ 
lished in the Federal Register an In¬ 
terim Statement of Policy concerning 
the effect of section 511 of the FWPCA 
upon the AEC’s statutory responsibility 
and authority under NEPA in licensing 
actions covered by 10 CFR Part 50, Ap¬ 
pendix D (now superseded by 10 CFR 
Part 51). Both the first Memorandum 
and Interim Policy Statement were made 
effective upon publication, but comments 
were Invited from interested persons with 
a view to possible amendments to the 
Interim Policy Statement. 

After consideration of comments to 
boUi notices and other relevant factors. 
NRC and EPA have entered Into the Sec¬ 
ond Memorandum of Understanding set 
forth below and NRC has adopted the 
revised Policy Statement set forth in 
Appendix A to this Second Memorandum. 
The revised Policy Statement will serve 
as the legal framework for NRC decision¬ 
making concerning licensing matters 
covered by NEPA and FWPCA section 
511. The January 29, 1973. Memorandum 
is superseded by the present Second 
Memorandum of Understanding. 

The significant changes from the lan¬ 
guage of the Proposed Second Memo¬ 
randum of Understanding and the sig¬ 
nificant comments received on the Sec¬ 
ond Memorandum are summarized 
below: 

1, A number of comments were re¬ 
ceived concerning NRC-EPA-State re¬ 
lationships. The principal comments arc 
discussed below: 

a. It was recommended that the NRC- 
EPA-State relationship be clarified and 
that States should be made a full party 
to any agreement of understanding on 
specific projects. The requested clarifi¬ 
cation is provided In Sections 8 & 9 of 
this Memorandum. Both NRC and EPA 
plan to work closely with States in all 
cases: however, it was not considered 
practical to make the 50 States a party 
to this Memorandum at this time. NRC 
ond EPA plan to work with States in 
order to achieve the substance of the 
Memorandum on a State-by-State basis. 

b. It was recommended that the States 
should be Informed of the results of the 
EPA. NRC. and Energy Research and 
Development Administration (ERDA> 
working groups. Eight such working 


groups covering the various biological 
and engineering areas of interest for 
section 318 <a) and <b> determinations 
were established by EPA to generally 
identity the information on water quality 
and biota that must be included in 
applicants’ environmental reports to per¬ 
mit early water quality decisions. This 
will be done by EPA in the form of a 
section 316(a) technical manual and a 
section 316(b) technical manual. 

c. It was stated that when a State is 
the permit issuance authority pursuant 
to section 402. EPA should not duplicate 
the State’s evaluation of compliance with 
FWPCA requirements. EPA will not 
duplicate State efforts: however, section 
402(d) provides for EPA review of the 
State action. 

d. It was urged that EPA require that 
State permit programs include proce¬ 
dures for early determinations under sec¬ 
tions 316(a) and (b> of the FWPCA. It is 
tiie view of the parties that the States 
with approved National Pollutant Dis¬ 
charge Elimination System (NPDES) 
permit programs have authority to es¬ 
tablish a procedure similar to the early 
permit issuance procedure discussed in 
Paragraph 3. hereof. Both EPA and NRC 
strongly encourage States which have 
such authority to institute a similar, 
early issuance procedure and to co¬ 
operate with EPA and NRC in imple¬ 
menting this procedure. 

e It w f as pointed out that a number of 
States have adopted "Permit and Install 
Regulations’*, e.g.. Ohio. South Carolina 
and New York, which must be taken into 
account. Such State regulations will be 
taken into account by NRC and EPA. 

2. It was suggested that the fact should 
be clarified that a single environmental 
statement will be prepared to meet NRC 
and EPA needs. This comment has been 
adopted. 

3. It was suggested that an actual sec¬ 
tion 402 discharge permit should be Is¬ 
sued rather than a "Preliminary Deter¬ 
mination” and the effective date of such 
permit should coincide with the NRC 
operating license Issuance date. This sug¬ 
gestion was partially adopted, by provid¬ 
ing for early issuance of section 402 per¬ 
mits. Such permits will contain appro¬ 
priate terms and conditions for all dis¬ 
charge of pollutants expected during the 
life of the permit (five years maximum) 
and terms and conditions w ith regard to 
cooling water intake structures and Sec¬ 
tion 316(a) determinations concerning 
thermal discharges. Additional permit 
terms and conditions for discharges not 
contemplated during the life of the per¬ 
mit (such as certain chemical and other 
releases not expected until operation 
startup) may be derived from applicable 
State water quality standards and appli¬ 
cable new source performance standards 
contained in 40 CJ\R. Chapter I. Sub¬ 
chapter N. Permits will be reissued, as 
appropriate, and any reissued permit, to 
be effective at the commencement of ac¬ 
tual discharge as provided above, may re¬ 
quire additional limitations and controls 
based on data gathered during the initial 
permit or may require additional section 
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3l6(a> and (b> studies for lho purpose of 
confirming conclusions reached from pre¬ 
vious predictive studies. 

4. It was suggested that NBC's role in 
the water quality area should be clari¬ 
fied and NRC should discontinue its 
practice or determining compliance with 
requirements of the FWPCA and should 
cease evaluating alternatives relating to 
environmental effects regulated under 
the FWPCA. This matter is addressed in 
the Policy Statement (Appendix A to 
tills Memorandum) which is discussed 
in more detail below. 

5. It was recommended tliat NRC 
should initiate a rulemaking proceed¬ 
ing to develop regulations through which 
the environmental effects of activities 
subject to the FWPCA can be factored 
into the cost-benefit analyses performed 
in each individual licensing proceeding. 
Prior to completion of that rulemaking. 
NRC should continue to evaluate, on a 
case-by-case basis, the environmental ef¬ 
fects or facility systems either as pro¬ 
posed by applicants or as described in 
the Section 401 certificate or 8ection 402 
permit issued for the particular facility. 
R5 appropriate. This suggestion was not 
adopted since NRC does not feci it would 
be practical at this time to treat the 
many individual and site specific facets 
of water quality impacts in a generic 
fashion. 

6. It was pointed out that the 
EPA headquarters-regional responsi¬ 
bility needs to be clarified. l.e., the As¬ 
sistant Administrator for Enforcement 
is named as the prime EPA contact. The 
matter has been clarified in the Mem¬ 
orandum by stating that the principal 
EPA contact shall be the Assistant Ad¬ 
ministrator for Enforcement and/or the 
Regional Administrator or his designee 
as appropriate. 

7. It was suggested that once a "Pre¬ 
liminary Determination" has been is¬ 
sued at the construction permit stage, 
one should not have Ur go through the 
"Preliminary Determination" at the op¬ 
erating license stage. The "Preliminary 
Determination" concept has been 
dropped and actual Section 402 permits 
will be issued: however, as indicated in 
the response to Comment 3. there will 
be need for rcissuance of the permits at 
appropriate Intervals. 

8. It was suggested that Paragraph 1 
of the applicability statement be broad¬ 
ened to apply to all environmental im¬ 
pacts of cooling systems, e g., the ef¬ 
fect of chemical effluents, entrainment 
of biota, etc. EP.V& early section 402 
permit will contain terms and condi¬ 
tions regarding thermal releases and 
cooling water intake requirements. In 
addition, with regard to chemical or 
other requirements, where an applicant 
seeks a variance from new source per¬ 
formance standards or any other ap¬ 
plicable EPA regulations relative to dis¬ 
charges. EPA will consider the issues as 
necessary at the early section 402 per¬ 
mit stage. (See response to comment 
numbers) 

8. The question was raised as to wheth¬ 
er discharge permit requirements will be 


made a part of the NRC environmental 
technical specifications. The matter of 
incorporation of permit requirements will 
depend on a case-by-case application of 
the requirements of NEPA and the Policy 
Statement set forth in Appendix A to 
the Memorandum. 

10. It was stated that the terms and 
conditions of Section 401 certifications 
must not be changed between the Con¬ 
struction Permit and Operating License 
stage. Section 401 certifications are sub¬ 
ject to change pursuant to section 401 
<a> *3* of the FWPCA and ore. therefore, 
beyond the scope of this Memorandum. 

It. It was noted that the proposed 
Memorandum should be coordinated with 
the appropriate river basin commissions. 
Activities under the Memorandum will 
be coordinated with appropriate river 
basin commissions. 

12. It was suggested that only the ex¬ 
istence of significant issues should serve 
as a basis for revision of the "Preliminary 
Determination" at the time of Issuance 
of the NPDES permit. It is suggested that 
"good cause" be replaced by ' significant 
Issues'*. As indicated above, the concept 
of "Preliminary Determinations" has 
been dropped in favor of the actual is¬ 
suance and reissuance of section 402 per¬ 
mits. 

In summary, the Memorandum: 

1. Specifies the statutory authority of 
both agencies for entering into the 
Memorandum 

2. Defines those licensing and regula¬ 
tory activities to which the Memorandum 
shall be applicable. 

3. Designates NRC as the lead agency 
for preparation of environmental state¬ 
ments for the identified activities as pro¬ 
vided for In § 1500.7(b) of the CEQ 
Guidelines for Preparation of Environ¬ 
mental Impact Statements (August 1, 
1973). 

4. Specifies that NRC and EPA will 
work together to identify needed envi¬ 
ronmental Information for early evalua¬ 
tions related to impact from the identi¬ 
fied activities on water quality and biota. 

5. Provides for EPA to exercise its 
best efforts to evaluate impacts on water 
quality And biota as far as possible in 
advance of the issuance of NRC's final 
environmental Impact statement for any 
covered activity and specifies that EPA 
and NRC will maintain close working 
relationships during the entire environ¬ 
mental review process. 

6. Specifies that EPA will issue to the 
applicant, where appropriate, In light of 
substantive requirements, a complete 
Section 402 permit as far as possible in 
advance of authorization by the NRC of 
any commencement of construction or 
Issuance by NRC of a license or early 
site approval, whichever Is applicable. 1 
Such permits will contain appropriate 
terms and conditions for all discharges 
of pollutants expected during the life of 
the permit (five years maximum) and 
terms and conditions with regard to 
cooling water intake structures and Sec¬ 
tion 316(a) determinations concerning 


*S«« 10 CFR Part 2. Appendix A. Para¬ 
graph 1(c). 


thermal discharges. Additional permit 
terms and conditions for dUcharges not 
contemplated during the life of the per¬ 
mit (such as certain chemical and other 
releases not expected until operation 
startup) may be derived from applicable 
State water quality standards and ap¬ 
plicable new source per form ance stand¬ 
ards contained in 40 CFR Chapter I. 
Subchapter N. Permits will be reissued, 
as appropriate, and any reissued permit, 
to be effective at the commencement of 
actual discharge as provided above, may 
require additional limitations and con¬ 
trols based on data gathered during the 
initial permit or may require additional 
section 316 (a) and ib> studies for Uic 
purpose of confirming conclusions 
reached from previous predictive studies. 
It is expected that the early issuance of 
8ecticn 402 discharge permits will as¬ 
sure. to the maximum extent possible, 
that considerations regarding impacts on 
water quality and biota will not result 
in the need for significant changes in 
plant design or In the costs and benefits 
of the operation of the facility subse¬ 
quent to the completion of NRC s envi¬ 
ronmental review. 

7. Specifics that EPA and NRC will 
consider the feasibility of holding com¬ 
bined or concurrent hearings on EPA*s 
proposed section 402 permits and NRC s 
proposed issuance of construction per¬ 
mits or other activities where appro¬ 
priate. 

8. Rescinds the Memorandum of Un¬ 
derstanding Regarding Implementation 
of Certain Complementary Responsibili¬ 
ties under the FWPCA and dated Janu¬ 
ary 15. 19 and 22, 1973 ( 38 FR 2713). 

After consideration or the comments 
received on the Interim Policy Statement 
and other factors involved, the NRC has 
adopted the revised Policy Statement set 
forth in Appendix A to the Memorandum. 
The significant changes from the lan¬ 
guage of the previous Interim Policy 
Statement are as follows: 

a. Additional language has been in¬ 
cluded to moke it clear that limitations 
imposed through the exercise of State 
autho rity preserved by section 510 of the 
FWPCA will be regarded by NRC as min¬ 
imum limitations if they address mat¬ 
ters different from matters addressed by 
oth er lim itations Imposed pursuant to 
the FWPCA. 

b. The bases for cost-benefit analyses 
of alternatives have been clarified and 
modified- First, the specific requirement 
that, in designated circumstances. NRC 
independently d eterm ine the matter of 
compliance with FWPCA limitations and 
requirements has been deleted. NRC be¬ 
lieves that in light of the general re¬ 
quirement that full certifications regard¬ 
ing compliance be furnished to it prior 
to license or permit issuance pursuant to 
section 401, and in light of the provisions 
of tile memorandum providing for early 
Issuance of permits pursuant to section 
402, due regard will be given to the com¬ 
pliance matter within the NRC regula¬ 
tory context without NRC assuming an 
independent and essentially duplicative 
function in this regard. Second, the re¬ 
quirement that environmental impact be 
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evaluated on the basis of discharges or 
other activities at the level of FWPCA 
limitations or requirements has been re¬ 
placed by the requirement that environ¬ 
mental impact simply be evaluated. 
Whether that evaluation should be con¬ 
ducted at the level of the FWPCA re¬ 
quirements or at some level more protec¬ 
tive of the environment will depend upon 
such factors as the physical nature of the 
facility and other circumstances of the 
case. Third, the provisions regarding 
alternatives have been modified and sim¬ 
plified so as to provide that NRC will not 
require adoption of an alternative in 
order to minimize impacts on water qual¬ 
ity and biota that are subject to FWPCA 
limitations or requirements. 

c. A new Paragraph has been added in 
response to a comment that the status 
of certifications Issued pursuant to sec¬ 
tion 21(b) of the FWPCA as in effect im¬ 
mediately prior to the date of enact¬ 
ment of the FWPCA should be clarified. 
In addition, the definition of FWPCA 
limitations or other requirements has 
been expanded to include limitations or 
other requirements of State law pre¬ 
served by Section 510 of the FWPCA 
which have been Imposed as license con¬ 
ditions pursuant to section 401(a)(2) of 
the FWPCA, and other paragraphs in the 
Policy Statement have been modified as 
appropriate to reflect this expanded defi¬ 
nition. 

d. A new Paragraph has been added to 
address the situation where limitations 
or other requirements with respect to 
heated effluents have been promulgated 
or Imposed but a request for alternative 
effluent limitations under section 316(a) 
may be filed and no limitations under 
section 316(a) have yet been imposed. 
Under these circumstances less stringent 
limitations or other requirements could 
be imposed with respect to heated efflu¬ 
ents under section 316(a). The NRC 
would in tills situation retain authority 
under NEPA, where necessary from the 
standpoint of environmental protection, 
to impose its own requirements with re¬ 
spect to heated effluents which were less 
stringent than or equally stringent as 
those promulgated or im posed under the 
various sections of the FWPCA other 
than Section 316(a). It Is recognized 
that any such NRC requirements regard¬ 
ing heated effluents may be subject to 
modifications in light of the provisions 
of any later section 402 permit. Of course, 
where an early discharge permit is re¬ 
quired, any NRC requirements would 
need to be consistent with the terms of 
the permit and paragraph 8 of the Pol¬ 
icy Statement would be inapplicable. 

e. Finally, a new Paragraph 6 has been 
added to provide for an orderly transi¬ 
tion period for proceedings, where the 
application and environmental report 
had been filed prior to enactment of the 
FWPCA, by affording recognition to pro¬ 
posals by the applicants to abide by more 
stringent requirements. 

No comments were received on the In¬ 
terim Policy Statement from any govern¬ 
mental agency or environmental organi¬ 
zation. The comments that were received 
by NRC generally reflected the opinion 


that NRC was precluded by section 511 
of the FWPCA from considering any 
water quality matters generally covered 
by the FWPCA regardless of the status 
of FWPCA Implementation, and that the 
Interim Policy Statement would result in 
duplication of effort and confusion in 
licensing proceedings because of the 
evolving nature of FWPCA requirements. 
The NRC believes that NEPA and 
FWPCA require that NRC continue to 
exercise its NEPA responsibility to evalu¬ 
ate environmental impacts. The revised 
Policy Statement set forth in Appendix 
A to the Memorandum of Understanding 
seeks to avoid duplication of effort to the 
maximum extent consistent with statu¬ 
tory requirements. The NRC recognizes 
that some limited duplication of effort 
will result from the^NRC continuing to 
evaluate environmental Impact regard¬ 
less of the status of FWPCA implementa¬ 
tion but believes that this limited dupli¬ 
cation of effort is a necessary Incident 
to a proper implementation of section 
511. 

Several comments suggested that 
Paragraph 3. of the Interim Policy State¬ 
ment was inconsistent with Paragraphs 
4. and 5. dealing with alternatives. Re¬ 
vised paragraph 4 indicates that NRC 
will not require adoption of an alterna¬ 
tive because it would produce less water 
pollution than allowed by FWPCA limi¬ 
tations on requirements. However, NRC 
would not be precluded from insisting on 
an alternative which is a better environ¬ 
mental solution taking into account total 
Impacts such as air quality, aesthetics, 
etc., simply because it also produces less 
water pollution. Thus, for example, if a 
plant with once through cooling system 
complied with FWPCA thermal effluent 
limitations under section 316(a) of the 
FWPCA. more stringent thermal limita¬ 
tions would not be imposed by NRC as a 
result of consideration of another cooling 
system as an alternative unless matters 
not covered by the thermal effluent limi¬ 
tations. such as effects of fogging, indi¬ 
cated that such adoption was warranted. 

Accordingly, pursuant to NEPA, 
FWPCA, Section 161 of the Atomic En¬ 
ergy Act and the Energy Reorganization 
Act of 1974. notice is hereby given that 
NRC and EPA with the concurrence of 
CEQ have entered into the following 
Memorandum of Understanding. 

The NRC and EPA invite all interested 
persons to submit written comments or 
suggestions for consideration In connec¬ 
tion with the Memorandum. The com¬ 
ments should be sent to the Secretary' of 
the NRC. U.S. Nuclear Regulatory Com¬ 
mission. Washington. D.C. 20555. Atten¬ 
tion: Docketing and Service Section on 
or before January 20. 1976. Considera¬ 
tion will be given to such submissions 
with the view to possible further amend¬ 
ments. Copies of comments received may 
be examined at the Commission's Public 
Document Room, 1717 H Street NW.. 
Washington, D.C. 

On January 27. 1976. NRC and EPA 
will hold a hccting to discuss the Memo¬ 
randum and answer questions. All Inter¬ 
ested persons arc invited to attend, pro¬ 
vided that notice of intent to attend is 


received by NRC prior to Jan. 20, 1976. 
The meeting will be held at NRC's Offices 
at 7920 Norfolk Avenue, Bcthesda, Mary¬ 
land, beginning at 9:30 a.m. in Room 
P-118. 

Dated at Washington, D.C. this 23rd 
day of December 1975. 

For the Nuclear Regulatory Commis¬ 
sion. 

Sawi'ei. J. Chilk, 
Secretary of the Commission . 

Srco no MruotANOva or U kdj 313 tajcotnc IU- 

GAftDING iMrUCMKHTATlOlf OF CERTAIN NRC 

and EPA Responsibilities 

Prior to the enactment of PX. 92-500. the 
Federal Water Pollution Control Act Amend¬ 
ments of 1972 (FWPCA). the Atomic Energy 
Commission (ARC) had regulatory authority 
pursuant to the National Environmental 
Policy Act of 1969 (NEPA), In considera¬ 
tion of the environmental Impact of the dis¬ 
charge of pollutants and other factors, to 
Impose limitations on the discharge of pol¬ 
lutants from nuclear power plants and other 
faculties or activities requiring an AEC 
license or permit, as a condition of such 
license or permit. 

The FWPCA now requires the Environ¬ 
mental Protection Agency (EPA) to estab¬ 
lish (for use In permits for the discharge 
of pollutants to navigable waters of the 
United States from point sources as defined 
in the FWPCA, such as nuclear power plants, 
•to.) effluent limitations for all poUutanu 
The FWPCA (section 611) provides that 
nothing under NEPA shall be deemed to au¬ 
thorize any Federal agency to review any ef¬ 
fluent limitation or other requirement es¬ 
tablished pursuant to the FWPCA, or to im¬ 
pose, as a condition of any license or permit, 
any effluent limitation other than any such 
limitation established pursuant to the 
FWPCA. 

Pursuant to the authority of the FWPCA. 
EPA requires applicants for discharge per¬ 
mits to submit Information required by EPA 
In order to establish effluent limitations tn 
permits. Pursuant to the authority of NEPA, 
NRC may require applicants for licenses or 
permits to submit information required by 
NRC in order to evaluate and oonatder the 
environmental Impacts of any actions it mny 
take. Consequently, the Informational needs 
Imposed by the two agencies may be similar 
m the area of impacts on water quality and 
biota. 

The NEPA requires that all Federnl agen¬ 
cies prepare detailed environmental state¬ 
ments on proposed major Federal action* 
which can significantly affect the quality 
of the human environment. A principal ob¬ 
jective of NEPA Is to require the Agency 
to consider in Its decision-making process 
the environmental Impacts of each proposed 
major action and the available alternative 
actions. Both EPA and NRC have respond - 
buttles pursuant to NEPA regarding the is¬ 
suance or licenses or permits for nuclear 
power plants and certain other facilities 

The purpose of the memorandum la to 
clarify the respective roles of EPA and NRC 
In the decision-making processes concern¬ 
ing nuclear power plants and other facilities 
requiring an NRC license or permit. 

Requirements under the FWPCA which af¬ 
fect actions for NRC Include: (1) The re¬ 
quirement under section 401 of the FWPCA 
for a state certification to be received by NRC 
prior to the Issuance of a license or permit to 
conduct any activity which may result in any 
discharges into navigable waters; (2) t he 
requirement under section 301 of the FWPCA 
that a Section 402 National Pollutant Dis¬ 
charge Elimination System (NFDES) permit 
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be Issued for the discharge of any pollutant; 
(3) the possibility that variances from sec¬ 
tion 301 or 306 thermal effluent limitations 
may be granted under Section 316(a); (4) 
the requirement under section 316(b) that 
the location, design, construction, and capac¬ 
ity of cooling water Intake structures reflect 
the beet technology available for minimizing 
adverse environmental impact; and (5) the 
provisions of section 611 as discussed above. 
Rccognlflng (l) HRC’s and the applicant's 
need for early evaluation of Impacts on water 
quality and biota that may arise from nuclear 
power plants, and certain other activities re¬ 
quiring an NRC license or permit which are 
subject to the requirements of 10 CFR 51.5 

(a); (2) EPA’s and NRC* desire to reach 
ouch evaluations consistent with the require¬ 
ments of the PWPCA and NEPA. and (3 > the 
need for minimizing duplication of effort. 
EPA and NRC agree that pursuant to their 
statutory authorities: 

1. NRC will cxercl*e Its responsibility and 
authority under NEPA as modified by Section 
611 of the FWPCA in accordance with the 
statement of policy set forth In Appendix A 
hereto. The Memorandum of Understanding 
Regarding Implementation of Certain Com¬ 
plementary Responsibilities Under the 
FWPCA and dated January 15. 10 and 22. 
:073 ( 38 FR 2713) Is hereby rescinded 

2. Paragraphs 3 through 14 of this Memo¬ 
randum of Understanding shall apply to re¬ 
quirements for the control and consideration 
of impacts on water quality and biota asso¬ 
ciated with the licencing and regulation. In¬ 
cluding early site approval. 1 of the following 
plants or faculties; 

a. Nuclear power and test facilities. 

b. Nuclear fuel reprocessing faculties. 

c. Uranium Isotope enrichment faculties. 

d. Nuclear fuel fabrication plants. 

e. Uranium hexafluoride conversion plants. 

t Uranium milling plants, and 

g. Nuclear waste treatment and storage 
plants. 

S. NRC and EPA will work together to 
identify and consolidate the environmental 
nformation needed for early evaluations re¬ 
lated to Impacts on water quality and biota 
under the FWPCA with the objective that 
the cope, form and timeliness of the Infor¬ 
mation to be submitted by the applicant 
Mtttsfy the requirements of both Agencies. 
This will include Information needed for Is¬ 
suance of State water quality certifications 
pursuant to section 401 and NPDES permits 
pursuant to section 402. (Including where 
applicable section 316(b) considerations re¬ 
garding best technology available as applied 
to cooling water Intake structures and sec¬ 
tion 316(a) determinations regarding the 
granting of alternative effluent limitations 
lor the thermal component of discharges) 
and information needed to evaluate the en¬ 
viron mental Impact of the facility based on 
compliance with FWPCA requirements. 

4. Where a facility specified In section 2 of 
this Memorandum Is a “hew source*' <ss de¬ 
nned under 8ectlon 306 of the FWPCA) and 
EPA Is the permit Issuing authority. EPA has 
a responsibility to comply with section 102 
(2) (C| of NEPA. EPA and NRC Intend that 
a single environmental Impact statement will 
be prepared for the facility, and that NRC 
*Ui bo the lead agency for preparation of 
*uch a statement as provided In f 1600.7(b) 
of the CEQ guidelines for Preparation of En¬ 
vironmental Impact Statements (August 1. 
35*73). 

(a) EPA will participate in the prepara¬ 
tion of the water quality and related sections 
^f the draft statement prepared by NRC staff. 
EPA may provide assistance to the NRC staff 
5® < other than water quality) where 

EPA has jurisdiction or expertise. 


18c * 1° CTH Part 2. Appendix A. Paragraph 


(b) During the draft statement comment 
period. EPA will review and comment pur¬ 
suant to section 300 of the Cleon Air Act. as 
amended, and | 1500.7(b) of the CEQ Guide¬ 
lines for Preparation of Environmental Im¬ 
pact Statements (August 1. 1073) on the 
draft environmental Impact statement pre¬ 
pared by NRC staff. EPA will participate with 
NRC in the review of comments on the draft 
EIS and In the preparation of the final ELS. 

(c) Where there are area* or disagreement 
that cannot be resolved prior to issuance of 
the final statement, both NRC* and EPA* 
views shall he accurately set forth In the 
final statement. 

(d) It Is expected that where EPA does 
net agree with any of the discussions, analy¬ 
ses ar.d conclusions of the NRC staff as set 
forth In the Aral environmental Impact 
statement. EPA may petition for leave to 
Intervene pursuant to 10 CFR 2.714 in any 
proceeding pending before on NRC atomic 
safety and licensing board on the license or 
permit application at Issue in order to havo 
its opposing news considered further on 
their merits by NRC. 

<e) In a ny hearing held by EPA pursuant 
to 40 CFR 125.36 regarding the Issuance of a 
issues concerning matters within EPA* 
regulatory jurisdiction will be considered, 
and those NEPA lsu« outside of EPA* 
regulatory jurisdiction will be resolved in 
the NRC Impact statement and. If necessary. 

6. NRC will take the lead In communicat¬ 
ing to the applicant these minimum NRC and 
KPA requirements for Information to facili¬ 
tate their respective environmental evalu¬ 
ations. Requests for additional Information, 
as needed In specific situations, may be direc¬ 
ted to the applicant by EPA. Such requests 
will be coordinated with NRC to the maxi¬ 
mum extent practicable in order to avoid 
duplication of effort. 

6. EPA and NRC will meet, as appropriate, 
at an early time prior to and/or during the 
environmental review process for each facil¬ 
ity or plant specified In Section 2 of thts 
Memorandum to discuss potential Impacts on 
water quality and biota. 

7. EPA wUl exercise Its best efforts to 
evaluate the levels of discharges and Im¬ 
pacts on water quality and biota pursuant 
to sections 402 nnd 316(a), os appropriate, 
and complete cooling water intake structure 
evaluations pursuant to section 316(b) as far 
as possible la advance of the planned date 
of issuance by NRC of the final environ¬ 
mental Impact statement for the construc¬ 
tion permit or operating license far each 
nuclear power reactor. KPA also will exer¬ 
cise Its best efforts to make such evaluations 
as for os possible In advance of the planned 
date of issuance of the final environmental 
Impact statement for any other plant or 
facility specified In section 2 of this Memo¬ 
randum. or issuance of early site approvals 
associated with nuclear power and other 
facilities. 

Further, where possible. EPA*s comments 
on NRC’i draft environmental Impact state¬ 
ment far each such facility or plant will re¬ 
flect such evaluations. EPA will. If necessary, 
undertake to revise existing NPDES regula¬ 
tions In order to establish a procedure for Is¬ 
suance to the applicant (oopy to NRC). where 
appropriate in light of the substantive re¬ 
quirements of section 402. of a complete sec¬ 
tion 402 permit as soon ss possible prior to 
the planned date of authorization by the 
NRC of any commencement of construction • 
or Issuance by NRC of a license, or early site 
approval, whichever Is applicable. 

Such permits will contain appropriate 
terms and condition* for all discharges of 


* The term "commencement of construc¬ 
tion" means commencement of construction 
os defined In 10 CFR 30.4(w). 40.4 (d). 50,10 
(c) or 70.4(a). ss applicable. 


pollutants expected during the life of the 
permit (five years maximum) and terms and 
conditions with regard to cooling water in¬ 
take structures and section 316(a) deter¬ 
minations concerning thermal discharges. 
Additional permit terms and condition* for 
discharges not contemplated during the life 
of the permit (such a& certain chemical and 
other releases not expected until operation 
startup) may be derived from applicable 
State water quality standards and applicable 
new source performance standards contained 
In 40 CFR. Chapter I. Subchapter N. Per¬ 
mits may be reissued, or modh ed ss appro¬ 
priate. and any reissued or modified permit, 
to be effective at the commencement of 
actual discharge as provided above may re¬ 
quire additional limitations and controls 
based on data gathered during the initial 
permit or may require additional section 
316(a) and (b) studies far the purpose of 
confirming conclusions reached from pre¬ 
vious predictive studies. Applications for 
permit re issuance ai provided above wUl be 
evaluated by EPA in light of a policy to 
assure to the maximum extent possible that 
subsequent considerations regarding impacts 
on water quality and biota win not result in 
the need for significant changes In plant 
design or in the coits and benefits of the 
operation of the faculty subsequent to the 
completion of NRC’s environmental review.* 

8 EPA will work cloeely with NRC In con¬ 
nection with NRC* efforts with State and 
regional authorities to assure that water 
quality certifications pursuant to section 401 
for the lacllltles specified In section 2 that 
require such certification are Issued In ad¬ 
vance of the planned date of Issuance of NRC 
staff's final environmental Impact statement 
fer the facility Where needed EPA also will 
work cloeely with NRC in connection with 
NRC’s efforts with State and regional author¬ 
ities to assure that discharge permits pur¬ 
suant to section 402 for facilities specified in 
section 2 are Issued as soon as possible prior 
to the planned date of authorization by NRC 
of any commencement of construction or Is¬ 
suance by NRC of a license, or early site ap¬ 
proval, whichever Is applicable. 

9. It Is the view of the parties that the 
States which have approved NPDES permit 
programs have authority to establish a pro¬ 
cedure similar to the early permit tnuance 
procedure discussed In Paragraph 7 hereof. 
Both EPA and NRC strongly encourage States 
which have such authority to Institute an 
early Issuance procedure relevant at least to 
thermal discharge and intake structure de¬ 
terminations and other discharge* antici¬ 
pated during the life of the permit and to 
cooperate with EPA and NRC In Implement¬ 
ing this procedure. 

10 EPA and NRC will maintain close con¬ 
tact on water quality and related matters 
during the entire environmental review in¬ 
cluding; 

(1) Open tntcrayency communications, and 
mutual cooperation and coordination on all 
relevant water quality matters; 

(2) A status meeting, where appropriate, 
after completion of the public comment pe¬ 
riod on NRC staff’s draft environmental Im¬ 
pact statement; and 

(3) Notification to the other Agency, by 
the Agency first becoming aware of the situ¬ 
ation, at any point during the environmental 
review or flub*«enuent thereto, of any signifi¬ 
cant new considerations that develop, e.g.. a 
major change In plant design or the Identi¬ 
fication of significant considerations regard- 


■A facility which has been given section 
316(a) alternative effluent limitations Is not 
entitled to the 20*ycar grace period (or ap¬ 
plicable amortization period) provided for 
In section 303(d) for new sources or in 316 
(c) for modified sources. 
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ing Impacts on water quality or biota that 
were not previously evaluated as may result 
from n major change In plant design. 

11 EPA and NRC will consider the feasibil¬ 
ity of holding combined or concurrent hear¬ 
ings on EPA’s section 402 permits and NRC's 
construction permits, or other actions, on a 
case-by-case basis. If there are areas Involv¬ 
ing impact on water quality or biota where 
there are significant differences of opinion 
between NRC and EPA. every reasonable at¬ 
tempt will bo made to identify and resolve 
these differences prior to the planned date of 
issuance of NRC's Anal environmental state¬ 
ment. 

12. The principal NRC contact under this 
Memorandum of Understanding shall be the 
Assistant Director for Environmental Proj¬ 
ects. The principal EPA contact under this 
Memorandum of Understanding shall be the 
Assistant Administrator for Enforcement, 
and/or the Regional Administrator or hit 
designee as appropriate. 

13. Nothing In this Memorandum of Under¬ 
standing it Intended to restrict the statutory 
authority of either Agency. The Memorandum 
of Understanding regarding NRC-Licensed 
Facilities and dated August 21 and 27, 1973 
<38 FR 24930) shall remain In effect in ac¬ 
cordance with its terms. 

14 This Memorandum of Understanding 
shall take effect on January 30, 1976 after the 
signing by authorized representatives of the 
respective Agencies and approval by the 
Council on Environmental Quality. The Mem¬ 
orandum shall apply to all pending and fu¬ 
ture applications for licenses or permits cov¬ 
ered by paragraphs 1 and 2 except that, with 
respect to applications for llcenaas or per¬ 
mits for facilities and plants docketed prior 
to the effective date of this Memorandum. 
Paragraphs 2 through 14 shall only be applied 
to the maximum extent practicable. This 
Memorandum of Understanding and Appen¬ 
dix A hereto supersede the Memorandum of 
Understanding Regarding Implementation of 
Certain Complementary Responsibilities Un¬ 
der the FWPCA and dated January 15, 19 
and 22. 1973 (38 FR 2713) and associated 
Interim Policy Statement (38 fr 2679). 

Dated at Washington. D C. this 17th day of 
December 1975. 

For the United States Nuclear Regulatory 
Commission, 

Lee V. Gossick. 

Executive Director lor Operations 

For the United States Environmental 
Protection Agency, 

Stanley W. Lxcro, 
Assistant Administrator 

/or Enforcement. 

Approved rt the Council on Environmental 
Quality for the Council, 

OART WlDMAN, 

General Counsel. 

Appendix A—Policy Statement on Im¬ 
plementation or Section 611 or the 
Federal Water Pollution Control Act 
(FWPCA) 

1. Applicability: This statement and Para¬ 
graph 1 of the Memorandum shall apply to all 
licensing proceedings subject to 10 CFR Part 
51, involving facilities or activities which 
may result In the discharge of a pollutant 
into the navigable waters, as defined In sec¬ 
tion 502< 12) (A) of the PWPCA. 

2. Definition of Terms. As used In this 
statement: a. Limitations or other require¬ 
ments promulgated or Imposed pursuant to 
the FWPCA means effluent limitations or 
other require menu promulgated or imposed 
pursuant to sections 208(e), 301, 302, 303(e), 
304(b). 306. 307, 316. 318. 401, 402, 403, or 404 
of the FWPCA. It also Includes (l) water 


quality standards continued in effect or pro¬ 
mulgated pursuant to Sections 303(a), 303 
(b), or 303(0 of the FWPCA; (2) maximum 
dally loads for pollutanU and maximum daily 
thermal loads, promulgated pursuant to sec¬ 
tion 303(d) of the FWPCA: and (3) limita¬ 
tions or other requlrcmenu of State law uh- 
der authority preserved by section 510 of the 
FWPCA. but only if and to the extent that 
such limitations or other requirements cov¬ 
ered by this Paragraph (a) (3) are imposed 
and set forth In a certification pursuant to 
Section 401(d) of the FWPCA. or are Imposed 
as a condition in the license pursuant to sec¬ 
tion 401(a) (2) of the FWPCA. or arc Imposed 
and set forth as a condition In a permit issued 
pursuant to section 402 of the FWPCA. It does 
not include effluent limitations or other re¬ 
quirements regarding source, byproduct, or 
special nuclear materials, which are subject 
to regulation by the Nuclear Regulatory Com¬ 
mission (NRC) pursuant to the Atomic En¬ 
ergy Act of 1954. as amended, or limitations 
or other requirements promulgated or im¬ 
posed pursuant to other Federal law. 

b. Pollutant discharge system mean a 
equipment or mode of operation designed or 
intended for the control of the discharge of 
pollutants, as that last phrase u defined In 
Section 502(12) of the FWPCA. It does not 
include equipment or mode of operation de¬ 
signed or Intended for the control of source, 
byproduct or special nuclear materials, which 
are subject to regulation by NRC pursuant to 
the Atomic Energy Act of 1954. as amended 

c. Cooling water intake structure location, 
design, construction and capacity means 
cooling water Intake structure location, de¬ 
sign, construction and capacity within tho 
meaning of Section 318(b) of the FWPCA 

3. Authority to Impede Requirements or 
Limitations Pursuant to National Environ¬ 
mental Policy Act of 1969 < NEPA). 

Except ms provided in Paragraph 7. if and 
to the extant that there are applicable lim¬ 
itations or other requirements promulgated 
or imposed pursuant to the FWPCA, differ¬ 
ent limitations or requirements will not be 
imposed by NRC pursuant to NEPA as a con¬ 
dition to any permit or license, provided 
however, that limitations or other require¬ 
ments of State law. under authority pre¬ 
served by Section 510 of the FWPCA which 
(1) are Imposed and set forth in a certlfica- 
tton pursuant to Section 401(d) of the 
FWPCA. or imposed as a condition in the 
llcenso pursuant to Section 401(a) (2) of the 
FWPCA, or imposed and set forth as a con¬ 
dition in a permit Issued pursuant to Section 
402 of the FWPCA. and (2) address matters 
different from the matters addressed by other 
limitations or other requirements promul¬ 
gated or imposed pursuant to the FWPCA. 
shall be regarded as only minimum limita¬ 
tions or requirements and NRC shall retain 
any authority under NEPA to Impose more 
stringent limitations or require menu. 

4. Alternatives, a. Neither alternative cool¬ 
ing water intake structure location, design, 
construction, and capacity, nor alternative 
pollutant discharge systems will be consid¬ 
ered by NRC pursuant to NEPA (1) if and 
to the extent that conditions imposed as a 
part of the license or permit for the facility 
of activity pursuant to section 401(d) or 
section 401(a) (2) of the FWPCA require that 
a particular alternative be adopted, or (2) 
if and to the extent that a permit or deter¬ 
mination with a condition requiring the 
adoption of a particular alternative has been 
Issued for the facility or activity pursuant 
to sectiona 208(b) (2) (C) (ii) and 303(e)(3) 
(B). 318, 402 or 404 of the FWPCA. 

b. Alternative polluUnt discharge systems 
will not be considered by NRC pursuant to 
NEPA where effluent limitations have been 
imposed on the facility or activi ty under 
sections 301(e) or 302 of the FWPCA. 


c. Neither alternative sites, faculties or 
activities, nor alternative systems will be 
considered by NRC pursuant to NEPA if and 
to the extent that a determination made 
with respect to the facility or activity under 
sections 208(b) (2) (C) (U) and 303(e)(3)(B) 
of the FWPCA requires as a condition that a 
particular site, facility or activity, or system 
be adopted. 

d NRC wUl not require adoption of an 
alternative pursuant to NEPA in order to 
minimize Impacts on water quality and biota 
that are subject to limitations or other re¬ 
quirements promulgated or imposed pur¬ 
suant to the FWPCA. 

5. Cost-Benefit Balances. In evaluttng the 
costa and benefits of a proposed action pur¬ 
suant to NEPA, NRC will evaluate Impacts 
on water quality and biota notwithstanding 
that such impacts are subject to limitations 
or other requirements promulgated or im¬ 
posed pursuant to the FWPCA. 

6. Certifications A certification Issued 
pursuant to section 21(b) of the FWPCA In 
effect immediately prior to the date of en¬ 
actment of the Federal Water Pollution Con¬ 
trol Act Amendments of 1972 will be accepted 
as satisfying the certification requirements 
of FWPCA section 401(a) with respect to 
NRC licensing actions after that date sub¬ 
ject to section 401(a) if the certification 
otherwise remains In effect. 

7. More Stringent Requirements—Transi¬ 
tion Period. The NRC may Include limita¬ 
tions or requirements In the license or per¬ 
mit that are more stringent than limitation*, 
or requirements promulgated or imposed pur¬ 
suant to the FWPCA where such limitations 
or requirements are proposed by the license 
or permit applicant in a licensing proceeding 
In which the applicant's license or permit ap¬ 
plication at issue and environmental report 
had been filed prior to enactment of the 
FWPCA 

8. Effect of section 316(a). Whenever there 
are limitations or other requirements pro¬ 
mulgated or imposed pursuant to the FWPCA 
with respect to discharges of heated effluent 
but a request pursuant to section 316(a) has 
been or may be filed and no limitations pur¬ 
suant to section 316(a) have yet been im¬ 
posed, the other limitations or other re¬ 
quirements respecting discharges of heated 
effluent shall be regarded as expressing only 
the most stringent limitations or other re¬ 
quirements that might be promulgated or 
imposed pursuant to the FWPCA in Imple¬ 
menting Paragraph 3 

9. Effect on Part 51. To the extent that 
there Is a conflict between any of the pro¬ 
visions of this statement of policy and the 
provisions of 10 CFR Part 51, the provision* 
of this statement shall govern. 

Executive Orricr or the President 

COUNCIL ON ENVIRONMENT QUALITY 

December 17. 1975. 

Dear Messrs. Ooaaicx and Lecro: The 
Council on Environmental Quality Is pleased 
to approve the Second Memorandum of Un¬ 
derstanding Regarding Implementation of 
Certain NRC and EPA Responsibilities The 
memorandum provides for the coordination 
and Integration of NEPA review concerning 
licensing of certain nuclear facilities. Such 
coordination la a goal which the Council 
supports and encourages in CEQ's Guideline- 

Recognizing that the agreement Is limited 
to states where EPA is the permit-issuing 
authority, the Council nevertheless wlahe» 
to clarify Its Interpretation of a sentence in 
Paragraph 4 of the Memorandum. In order to 
avoid any misunderstanding of the Council's 
position. Paragraph 4 provides. Inter alia 
Where a facility specified In section 2 of th^ 
Memorandum is a new source (as defined 
under section 306 of the FWPCA) and EPA 
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!» the permit Issuing authority. EPA has a 
responsibility to comply with section 103(2) 
(C) of NEPA. 

The Council agrees with this statement. 
However, to the extent this sentence may 
suggest that NEPA does not apply to EPA If 
EPA has approved a state permit program 
pursuant to section 402(b) of the FWPCA. 
the Council believes that such a suggestion 
is legally inaccurate After reviewing the 
applicable provisions of the FWPCA and 
NEPA. their legislative histories and relevant 
esse law. CEO believes that EPA has suf¬ 
ficient authority over permits In state# with 
approved programs to establish responsibility 
for it# own compliance with Section 102(21 
(C) of NEPA. 

Sincerely. 

Oaky L. Wipman. 

General Coumcl. 

Mr. Lee V. Oossick , 

Executive Director for Operation*. Nuclear 
Regulatory Commission. 

Mr. 8 TANLKY W. Lecxo. 

Assistant Administrator for Enforcement , 
Environmental Protection Agency. 

Gamy W id man. Esquire, General Counsel. 

Council on Environmental Quality. 722 

Jackson Place NW , Washington. D C. 

Dfckmbo IT. 1075, 

D*ai M* Wipman: The purpose of this 
letter is to confirm otir mutual understand¬ 
ing of the purpose and Intent of paragraph 
4 c. of the policy statement set forth as Ap¬ 
pendix A to the "Second Memorandum of 
Understanding Regarding Implementation 
of Certain NRC and EPA Responsibilities.” 

The paragraph reflects the constraint on 
NRC‘s authority under NEPA imposed by sec¬ 
tion 511(c)(3) of the FWPCA. The para¬ 
graph limit# the authority of NRC under 
NEPA to review and evaluate alternative site# 
where a State or EPA. acting under section 
206(b) (3) (C)(ll) of the FWPCA. establishes 
and Implements In the particular case a reg¬ 
ulatory program which includes review and 
analysts of sites and which is essentially 
equivalent In Its scope and depth of review 
of environmental factors and alternatives to 
that required of Federal sgeucles. such as 
NRC. under NETA. 

NRC la not relieved of Its responsibility to 
review and evaluate alternative altes under 
NEPA to the extent that the 9tate or EPA 
review program under section 208<b)(2)(C) 
(It) is narrower In scope of review of en¬ 
vironmental factors than required of Federal 
Agencies by NEPA. For example. If environ¬ 
mental impacts of transmission lines or If 
land use impacts were not considered. NRC 
would consider such imparts In Its review of 
the application. 

Sincerely, 

Lnc V. OofisicK, 

Executive Director for Operations. 
|FR Doc.75-35138 Filed 12-30-75:8:45 ain| 


GENERAL ELECTRIC CO. 

General Electric Standard Safety Analysis 
Report; Issuance of a Safety Evaluation 
Report and Preliminary Design Approval 

Notice Is hereby given that the staff 
?L the Nuclear Regulatory Commission 
•the NRC staff) has issued a Safety 
Evaluation Report <SER> dated Decem¬ 
ber 1975. and a Preliminary Design Ap¬ 
proval No. PDA-1 dated December 22. 
1975. for the nuclear island portion of a 
nuclear power plant as described in 
Oeneral Electric Standard Safety Anal¬ 
ysis Report (GESSAR-238). GESSAR- 
238 was reviewed by the NRC staff pur¬ 


NOTICES 

suant to Appendix O to 10 CPR Part 
50. 

OESSAR-238 contains preliminary 
safety-related design information for 
the nuclear Island portion of a BWR/6- 
Mark HI boiling water type nuclear 
power plant which includes the nuclear 
steam supply system < NSSS •. engineered 
safety feature systems, containment 
structure, auxiliary building, control 
building, radw&ste building, fuel han¬ 
dling building, and related systems and 
structures. The GESSAR-238 reference 
system is designed to operate at a core 
thermal power level of 3579 megawatts 
11220 megawatts electrical, nominal 
net). 

The SER, which documents the results 
of the staff's review and evaluation of 
GESSAR-238. including Amendments 1 
through 39 thereto, and the design in¬ 
formation incorporated by letters from 
tho General Electric Company dated 
November 21. 1975 (from W. Gilbert to 
NRC) and December 16. 1975 (from I. 
Stuart to NRC>. integrates and updates 
Uie Safety Evaluation Report dated No¬ 
vember 1974, and Supplements 1, 2 and 
3 thereto, dated December 1974. February 
1975, and March 1975, respectively. More¬ 
over. the SER addresses Uie comments of 
the Advisory Committee on Reactor 
Safeguards <ACRS> as reflected in its 
report to the Commission dated March 
14. 1975. A copy of the ACRS report is 
included as Appendix F to the SER 

PDA-1 provides NRC staff approval of 
the preliminary nuclear Island design 
described In GESSAR-238. Including 
Amendment 1 through 39 thereto, and 
the above described letters from the Gen¬ 
eral Electric Company. By the issuance 
of PDA-1, the NRC staff has determined 
that the design is acceptable for referenc¬ 
ing In uUlity applications for construc¬ 
tion permits with the exception of those 
features of the design for which the staff 
has identified requirements that differ 
from those described in the GESSAR- 
238 document. These design features re¬ 
late to tornado missiles, main steam line 
IsolaUon valve leakage control system in¬ 
terlock. containment purge, and Mark 
III containment dynamic loading crite¬ 
ria, which are discussed in the SER and 
Incorporated as conditions of PDA-1. The 
GESSAR-238 nuclear island design as 
described in Uiat document subject to 
the condiUons of the PDA-1, shall be 
utilized by and relied upon by the NRC 
staff and the ACRS in their review of 
facility license applications for construc¬ 
tion permits incorporating by reference 
Uie GESSAR-238 nuclear island prelimi¬ 
nary standard design unless there exists 
significant new informaUon which sub¬ 
stantially affects Uie determinations in 
PDA-l or other good cause. 

Issuance of PDA-1 and the staff's 
Safety Evaluation Report does not con- 
sUtute a commitment to Issue n permit 
or license, or in any way affect the au¬ 
thority of the Commission. Atomic 
Safety and Licensing Appeal Board. 
Atomic Safety and Licensing Boards and 
other presiding officers in any proceeding 
under Subpart G of 10 CFR Part 2. This 
action only approves the design of a 
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facility for use for reference purposes 
in applications for permits to construct 
a nuclear powder plant. It does not au¬ 
thorize the construction or operaUon of 
any nuclear power plant or any other 
facility. The environmental impacts 
associated with any facility proposed to 
be constructed utilizing the approved 
reference design will be considered in 
accordance with the Commission's 
regulations in 10 CFR Part 51. 

PDA-1 is effective as of its date of is¬ 
suance and shall expire on December 22. 
1978. unless earlier superseded by Is¬ 
suance of an appropriate FDA for the 
OESSAR-238 nuclear island standard 
design, or unless extended by the NRC 
staff. The expiration of PDA-1 on De¬ 
cember 22, 1978. should not affect use of 
PDA-1 for reference In any construetlon 
permit application docketed prior to 
such date. 

A copy of (1) the Preliminary Design 
Approval No. PDA-1 dated December 22. 
1975. and Attachment A thereto; <2» the 
report of the Advisory Committee on Re¬ 
actor Safeguards dated March 14. 1975; 
(3) the NRC staff's Safety Evaluation 
Report, NUREG 75/110, dated December 
1975, which updates the Safety Evalua¬ 
tion Report dated November 1974. and 
Supplements 1. 2 and 3 thereto, dated 
December 1974. February 1975. and 
March 1975, respectively; (4) the Gen¬ 
eral Electric Standard Safety Analysis 
Report and Amendments 1 through 39 
thereto and letters from the General 
Electric Company dated November 21, 
1975 (from W. Gilbert to NRC) and De¬ 
cember 16. 1975 (from L Stuart to NRC*: 
and <5) WASH 1341. the Commission's 
“Programmatic Information for the Li¬ 
censing of Standardized Nuclear Power 
Plants." dated August 1974. which also 
Includes the Standardization Policy Is¬ 
sued on March 5, 1973. are available for 
public Inspection at the Commission's 
Public Document Room at 1717 H Street 
NW. Washington, D C. 20555. A copy of 
PDA-1 and Attachment A thereto, may 
be obtained upon request. The request 
should be addressed to the U.S. Nuclear 
Regulatory Commission. Washington. 
DC. 20555. Attention: Director. Division 
of Reactor Licensing. Copies of the 
Safety Evaluation Report < Document No. 
NUREG-75/110) may be purchased at 
current rates from the National Techni¬ 
cal InformaUon Service. Springfield Vir¬ 
ginia 22161. 

Dated at Bethesda. Maryland, this 
22nd day of December 1975. 

For the Nuclear Regulatory Commis¬ 
sion Staff. 

John F. Stolz. 

Light Water Reactors Project 
Branch No. 2-t. Division of 
Reactor Licensing. 

|FR Doc.75-35133 Filed 12-30-75:8:46 iun| 


(Docket No#. 50-522; 50-5231 
PUGET SOUND POWER AND LIGHT CO. 
Order Cancelling Evidentiary Hearing 

In the matter of Puget Sound Power 
and Light Company, Pacific Power and 
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NOTICES 


Light Company, the Washington Water 
Power Company, and Washington Public 
Power Supply System (Skagit Nuclear 
Power Project, Units 1 and 2). 

The Atomic Safety and Licensing 
Board has been informed by the Regula¬ 
tory Staff of the Commission that addi¬ 
tional time is needed so that the Staff 
can complete its independent assessment 
of certain outstanding site suitability 
matters. In a telephone conversation, 
these matters were identified as unre¬ 
solved geologic problems. The Staff did 
not specify a date on which it would be 
ready to proceed but requested a post¬ 
ponement of the evidentiary session pres¬ 
ently scheduled by Order Issued on No¬ 
vember 6,1975 to convene on January 13. 
1976 in Seattle. The Staff further stated 
that the attorneys for the parties had 
been informed and no objections wore 
asserted to this request. 

The Atomic Safety and Licensing 
Board finds good cause to cancel the 
January 13, 1976 session of evidentiary 
hearings and a later order respecting a 
date for resumption of the postponed 
hearings will be issued when information 
Is transmitted to the Board that the Staff 
is ready to proceed. 

Wherefore, it is ordered , in accordance 
with the Atomic Energy Act, as amended, 
and the Rules of Practice of the Commis¬ 
sion. that the session of evidentiary 
hearings scheduled to convene on Janu¬ 
ary 13. 1976 in Seattle. Washington is 
cancelled, and a later order will be issued 
for resumption of evidentiary hearings 
when information is received that the 
Regulatory Staff is ready to proceed. 

Issued: December 22, 1975. Bethesda, 
Maryland. 


Atomic Safety and Licens¬ 
ing Board 

Samuel W. Jensch, 

Chairman. 

| PR Doc.75-35195 Plied 12-30-75:8:45 a m.| 


l Docket No. 50-206 J 

SOUTHERN CALIFORNIA EC ISON CO. AND 
SAN DIEGO GAS AND ELECTRIC CO. 

Issuance of Amendment to Provisional 
Operating License 

Notice is hereby given that the U.S. 
Nuclear Regulatory Commission (the 
Commission* has issued Amendment No. 
16 to Provisional Operating License No. 
DPR-13 issued to Southern California 
Edison Company and San Diego Oas and 
Electric Company which revised Techni¬ 
cal Specifications for operation of the 
San Onofre Nuclear Generating Station. 
Unit 1. located In San Diego. California. 
The amendment becomes effective 30 
days after the date of issuance. 

This amendment revises the provisions 
in the Technical Specifications relating 
to reporting requirements and also up¬ 
dates the Nuclear Audit and Review 
Committee membership titles. 

The application for the amendment 
compiles with the standards nnd require¬ 
ments of the Atomic Energy Act of 1954, 
as amended (the Act), and the Commis¬ 


sion's rules and regulations. The Com¬ 
mission has made appropriate findings as 
required by the Act and the Com mission's 
rules And regulations in 10 CFR Chapter 
I, which are set forth in the license 
amendment. Prior public notice of this 
amendment is not required since the 
amendment does not involve a significant 
hazards consideration. 

For further details with respect to this 
action, see (1) the applications for 
amendment dated February 28 and No¬ 
vember 11, 1975. (2) Amendment No. 16 
to License No. DPR-13. with Change No. 
26 and <3> the Commission's related Safe¬ 
ty Evaluation. All ofthese items are avail¬ 
able for public inspection at the Commis¬ 
sion's Public Document Room, 1717 H 
Street, NW„ Washington. D.C.. and at the 
San Clemente Public Library, 233 Gra¬ 
nada Street, San Clemente. California. 

A copy of items (2) and (3) may be 
obtained upon request addressed to the 
U.S. Nuclear Regulatory Commission, 
Washington. D.C. 20555, Attention: Di¬ 
rector, Division of Reactor Licensing. 

Dated Bethesda, Maryland, this 18th 
day of December 1975. 


For the Nuclear Regulatory Comm Is 
sion. 


Robert A. Purple. 
Chief , Operating Reactors 

Branch No. l t Division of Re¬ 
actor Licensing. 


|FH Doc.35134 Filed 12-30-75:8:45 am) 


| Docket Nos. 50-250 and 50-2601 

TENNESSEE VALLEY AUTHORITY 

Issuance of Amendment to Facility 
Operating Licenses 

Notice is hereby given that the U.S. 
Nuclear Regulatory Commission (the 
Commission > has Issued Amendment No. 
18 to Facility Operating License No. 
DPR-33 and Amendment No. 15 to Fa¬ 
cility Operating License No. DPR-52 is¬ 
sued to Tennessee Volley Authority (the 
licensee) which revised Technical Speci¬ 
fications for operation of the Browns 
Ferry Nuclear Plant, Units 1 and 2, lo¬ 
cated in Limestone County. Alabama. 
The amendments are effective as of the 
date of issuance. 

The amendments revise the Interim 
Technical Specifications to remove the 
requirements for certain cooling and 
ventilation equipment that are no longer 
needed. The cooling requirements are re¬ 
duced since the decay heat of the fuel has 
been greatly reduced with the elapsed 
time since reactor operation. The ven¬ 
tilation requirements are reduced for the 
same reason and because the need to 
control air movement to prevent the 
spread of chloride contamination no 
longer exists with the burned cables and 
soot having been removed from the plant. 
These amendments do not allow the li¬ 
censee to return the plant to operation. 
These amendments only affect the In¬ 
terim Technical Specifications that cover 
this period of time during restoration and 
are not a part of the proposed Technical 
Specifications dated August 13. 1975. as¬ 


sociated with returning the plant to op¬ 
eration following restoration. Those 
changes are the subject of a separate li¬ 
censing action. 

This change Is required In order to 
allow the installation of the permanent 
control and power supplies to this equip¬ 
ment and in the case of the Standby Gas 
Treatment System to allow the connec¬ 
tion of the third train of the system to 
accommodate the requirements of Unit 
3. This equipment and their associated 
systems also are involved in the retest 
program that Is required prior to return 
to operation. The licensee informed us 
that this work must be started at this 
time &o as not to adversely impact the 
restoration schedule. The Interim Tech¬ 
nical Specifications, as amended, con¬ 
tinue to ensure that the two units will 
remain in a safe and stable posture dur¬ 
ing the period of the remaining restora¬ 
tion work with the fuel stored in the fuel 
storage pools. 

The application for these amendments 
compiles with the standards and require¬ 
ments iff the Atomic Energy Act of 1954. 
as amended (the Act), and the Commis¬ 
sion's rules and regulations. The Com¬ 
mission has made appropriate finding 
as required by the Act and the Commis¬ 
sion's rules and regulations in 10 CFR 
Chapter t, which are set forth in the 
license amendments. Prior public notice 
of these amendments is not required 
since the amendments do not involve a 
significant bayards consideration. 

For further details with respect to 
action, see (1) the application for 
amendments dated November 7. 1975. 
(2) Amendment No. 18 to License No. 
DPR-33 and Amendment No. 15 to Li¬ 
cense No. DPR-52 with Changes No. 16, 
and (3) the Commission’s related Safety 
Evaluation. All of these items arc avail¬ 
able for public inspection at the Commis¬ 
sion's Public Document Room, 1717 H 
Street. NW.. Washington, D.C.. and at 
the Athens Public Library. South and 
Porrcst, Athens. Alabama 35611. 

A copy of items (2* and <3) may he 
obtained upon request addressed to the 
US. Nuclear Regulatory Commission 
Washington. D.C. 20555, Attention: Di¬ 
rector, Division of Reactor Licensing. 

Dated at Bethesda. Maryland, this 
19th day of December 1975. 


For the Nuclear Regulatory Commis¬ 
sion 


Roberta Purple. 
Chief . Operating Reactors 

Branch. No. J, Division of 
Reactor Licensing. 


[FR Doc.75-35135 FU«d 12-30-75:8:45 am) 


(Byproduct Material License 
No. 21-16256-011 

TRAIL CLINIC 

Order Convening Prehearing Conference 

The Nuclear Regulatory Commission 
issued a Notice of Hearing in this pro¬ 
ceeding and provided for the convening 
of a prehearing conference to be con¬ 
ducted by the undersigned. Inquiry has 
been made of the attorneys, in accord- 
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ance with the Rules of Practice of the 
Commission, respecting a convenient 
date for convening a prehearing confer¬ 
ence and January 20, 1976 has been 
agreed as suitable for the Licensee and 
the Regulatory StalT. 

Wherefore, it is ordered , In accord¬ 
ance with the Atomic Energy Act, as 
amended, and the rules of practice of the 
Nuclear Regulatory Commission that a 
prehearing conference in this proceeding 
shall convene at 9 a.m, on Tuesday. Jan¬ 
uary 20, 1976. in the United States Tan 
Court, Room 1017, Federal Building and 
Courthouse, 231 West Lafayette Street, 
Detroit, Michigan 48226. 

Issued: December 22. 1975, Beihesda, 
Maryland. 

Nuclear Regulatory Commission 
Samuel W. Jensch, 

Administrative Law Judge. 

|FB Doc.76-36316 Filed 12 30-75:8:45 am] 


(Docket No. 60-305] 

WISCONSIN PUBLIC SERVICE CORP. 

ET AL 

Issuance of Amendment to Facility 
Operating License 

In the matter of Wisconsin Public 
Service Corporation; Wisconsin Power 
and Light Company : and Madison Gas 
and Electric Company. 

Notice is hereby given that the U.S. Nu¬ 
clear Regulatory Commission (the Com¬ 
mission) has issued Amendment No. 5 
to Facility Operating License No. DPR- 
43 issued to Wisconsin Public 8en1ce 
Corporation which revised Technical 
Specifications for operation of the Ke¬ 
waunee Nuclear Power Plant located in 
Kewaunee. Wisconsin. The amendment 
becomes effective 30 days after the date 
of issuance. 

This amendment revises the admin¬ 
istrative controls and reporting require¬ 
ments of the Technical Specifications for 
the Kcwaunte Nuclear Power Plant. 

The application for the amendment 
complies with the standards and require¬ 
ments of the Atomic Energy Act of 1954. 
as amended (the Act) . and the Commis¬ 
sion^ rules and regualtions. The Commis¬ 
sion has made appropriate findings as re¬ 
quired by the Act and the Commission's 
rules and regulations in 10 CFR Chapter 
I. which arc set forth in the license 
amendment. Prior public notice of this 
amendment Is not required since the 
amendment docs not involve a significant 
hazards consideration. 

For further details with respect to this 
action, sec (1) the application for 
amendment dated January 15. 1975, (2) 
Amendment No. 5 to License No. DPR- 
43. with Change No. 7. and (3) the Com¬ 
mission’s related Safety Evaluation. A11 
of these items are available for public 
inspection at the Commission’s Public 
Document Room, 1717 H 8trcet. N.W., 
Washington, D.C.. and at the Kewaunee 
Public Library, 314 Milwaukee Street, 
Kewaunee, Wisconsin 54216. 


A copy of items (2) and <3) may be 
obtained upon request addressed to the 
U.S. Nuclear Regulatory Commission, 
Washington. D.C. 20555, Attention: Di¬ 
rector. Division of Reactor Licensing. 

Dated at Bethesda. Maryland, this 18th 
day of December 1975. 


For the Nuclear Regulatory Commis¬ 
sion. 


Robert A. Purple, 
Chief. Operating Reactors 
Branch. No. 1, Division of Re¬ 
actor Licensing . 


|FR Doc.75-35137 Filed 12-30-76.8 45 am | 


NATIONAL SCIENCE FOUNDATION 

AD HOC ADVISORY COMMITTEE ON THE 
SACRAMENTO PEAK OBSERVATORY 

Partially Open Meeting 

In accordance with the Federal Ad¬ 
visory Committee Act. Pub. L. 92-463, the 
Nutional Science Foundation announces 
the following meeting: 

Name: Ad Hoc Advisory Committee on the 
Sue nun onto Peak Observatory. 

Date: January 18 20. 1976. 

Time: 3 pm., January 18. 9 am.. January 19- 

20 . 

Place: National Science Foundation. 1800 O 
Street, N.W., Room 338. Washington. D C. 
20560 <8ee agenda below». 

Type of meeting: Part Open—Open 1. 18 (8- 
10 p.m): 1/19 (9 am.-5 p.m.): 1/20 |9-12 
noon): Closed 1/19 (8-10 pm). 

Contact person; R. R. La Count. Acting Head. 
National Astronomy Centers Section, Room 
605. National Science Foundation, Wash¬ 
ington. D.C. 20550. Telephone : (202) 632- 
5712. 

Summary minutes: (Open Portion) May be 
obtained rrom the Committee Management 
Coordination Staff. Management Analysis 
Office, Room 248. National Science Founda¬ 
tion. Wshlngton. D.C. 20550. 

Purpose of Advisory committee: To review the 
research activities at Sacramento Peak Ob¬ 
servatory (SPO) and assess the scientific 
priority of SPO research m relation to 
other Federal support for ground-based 
astronomical research. 

Agenda: Will include the following discus¬ 
sions and presentations: 

January 18, 1976 (Room 338) 

Preliminary review of private and Federal 
support of solar mearch In the United 
8talcs. Organization of meeting 

January 19, 1976 (Room 338) 

9 00 am.-4:00 pm.: Presentation from In¬ 
vited experts on solar astronomy research 
In the US. and Its relation to other 
branches of astronomy, 

4:00 p.m.-5:00 pm.: Open discussion. 

8:00 p.m.: Review and evaluation of scien¬ 
tific research at Sacramento Peak Observa¬ 
tory (closed). 

January 20, 1978 (Room 338) 

9:00 am.-10:30 am.: Presentation of draft 
conclusions. 

10:30 a.m.-12:00 noon: Comments and ques¬ 
tions from invited experts. 

12:00 noon-12:30: Open discussion. 

Reason for closing: The Committee in its 
assessment of Sacramento Peak Observa¬ 
tory will conduct a review of the scientific 
personnel attached to the observatory. 


Authority to close meeting: These matters 
are within the exemption 6 of 5 O.8.C. 
652(b). The closing of this portion of the 
meeting Is in accordance with a December 
1975 determination by the Director of the 
National Science Foundation, pursuant to 
the provisions of Section 10(d) of PX 92* 
463. 

Oail A McHenry. 

Acting Committee 
Management Officer. 

(PR Doc. 75-35145 Filed 12-30-75; 8:40 am) 


ADVISORY GROUP ON CONTRIBUTIONS 
OF TECHNOLOGY TO ECONOMIC 
STRENGTH 

Meeting 

In accordance with the Federal Ad¬ 
visory Committee Act* Pub. L. 92-463. the 
National Science Foundation announces 
the following meeting: 

Name: Advisory Group on Contributions of 
Technology to Economic Strength. 

Date: January 15,1976. 

Time: 9:00 am. to 4:00 pm. 

Place: Rm. 2008, New Executive Office Build¬ 
ing. 726 Jackson Place. N.W, Washington. 
D.C. 

Type of meeting: Part Open—Closed 0:00 
a.m. to 12 Noon. Open 1:00 p m. to 4:00 
pm. 

Contact person: Mr. Wllllum Montgomery. 
Special Assistant. Science and Technology 
Policy Office, National Science Foundation. 
Washington. D.C. 20550, telephone 202/ 
632-8914. Anyone planning to attend the 
open portion of the meeting should con¬ 
tact Mr. Montgomery by January 10. 1976 

Summary minutes: (open portion) May be 
obtained from the Committee Management 
Coordination Staff, Management Analysis 
Office, Rm. 248. National Science Founda¬ 
tion, Washington. DC. 20550. 

Purpose of advisory group: To provide ad¬ 
vice on issues that may lead to policy sup¬ 
porting an improved utilization of tech¬ 
nology and fostering economic strength 
This group will consider these subjects In 
a manner which will facilitate the plan¬ 
ning for the proposed Office of Science and 
Technology Policy. 

Tentative agenda: 9:00 am. to 12 Noon— 
closed. Briefings and discussions of Inter¬ 
agency documents which treat possible 
program and budget initiatives Involving 
several agencies of the Executive Branch. 

1:00 p.m. to 4:00 pm —open 

1:00: Technology and Innovation. 

3:00: Committee Discussion of Future 
Agenda Items and Issues. 

4:00: Adjourn. 

Reason for closing: The Group will be re¬ 
viewing and discussing interagency docu¬ 
ments which treat possible program and 
budget Initiatives Involving several agen¬ 
cies in the Executive Branch. 

Authority for closing: The Director of the 
National Science Foundation determined 
on December 15. 1975, that the portion of 
the meeting dealing with Interagency 
documents Is within exemption 5 of oec- 
tlon 552(b), Title 6, United States Code, 
and should, therefore, be closed to the 
public. 

Dated; December24,1975. 

Gail A. McHenry. 

Acting Committee 
Management Officer . 

I PR Doc.75-35146 Filed 12-30-76,8:45 am) 


FEDERAL REGISTER, VOL 40, NO. 251—WEDNESDAY, DECEMBER 31. 1975 















H0124 


NOTICES 


OFFICE OF MANAGEMENT AND 
BUDGET 

PROPOSED REGULATION; INVITATION 
FOR PUBLIC COMMENT 

Public Meetings 

The O ffice of Federal Procurement 
Policy (OFPP) plans to promulgate the 
following OFPP Regulation No. 2, pursu¬ 
ant to the authority and requirements of 
Pub. L. 93-400. and invites the written 
comments of Interested parties for con¬ 
sideration in the drafting of the regula¬ 
tion. 

Such comments should be addressed to 
the Administrator for Federal Procure¬ 
ment Policy, Office of Management and 
Budget, New Executive Office Building, 
Washington, D.C. 20503. and should be 
submitted by February 29, 1976. 

James D. CrrantE. 

Acting Administrator for 
Federal Procurement Policy. 

Orricx or FKDiniAi. PiocustMKirr Policy 

Bxovlation No. 2 

ruw.ic MEETtNoa 

1. Purpose. This regulnt ion provides (or the 
conduct of formal public meetings by the 
Office of Federal Procurement Policy (OFPP) 
in connection with the establishment of pro¬ 
curement policies by the Administrator for 
Federal Procurement Policy. 

2. Authority. Section 14(b) of the Office 
o( Federal Procurement Policy Act (Public 
Law 93-400; 41 UjS.C. 412(d)) provides that 
the Administrator shall, by regulation, re¬ 
quire that formal meetings of the Office, as 
designated by him. for the purpose of estab¬ 
lishing procurement policies and regulations, 
shall bo open to the public, and that public 
notice of each such meeting shall be given 
not lees than 10 days prior thereto. 

3. Applicability. This regulation applies to 
all procurement policy and regulation mat¬ 
ters within the Administrator's authority 
under the Act. Including procurement by 
executive agencies and recipients of Federal 
grants and assistance. 

4. Scheduling. In matters designated by 
him. the Administrator, or his designee for 
such purpose, will schedule one or more for¬ 
mal public meetings of the OFPP in connec¬ 
tion with the establishment of OFPP policies 
and regulations. 

6 . Conduct. Any such meeting will ordi¬ 
narily be conducted primarily to: (a) Act on 
a report or recommendation developed by 
the Federal agencies or officials designated by 
the Administrator; (b) consider written com¬ 
ment thereon from members of the public; 
and (e) provide an opportunity for formal 
discussion of sxteh report, recommendation 
and oomment by representatives of Federal 
agencies and the Administrator and hie staff. 
Members of the public who have made 
written submission* at least 24 hours In ad¬ 
vance of the meeting may be permitted to 
make brief oral presentations. The Adminis¬ 
trator may require that such oral presenta¬ 
tions be limited to a brief summary of the 
main points in the written submissions. At 
his discretion, the Administrator may allow 
other members of the public an opportunity 
to comment briefly on matters under discus¬ 
sion. In any case, the conduct of such meet¬ 
ings nnd the participation of all present will 
be subject to the oontrol and direction of the 
Administrator at all times. 

6 . Criteria. A public meeting shall be con¬ 
vened Incident to the adoption, amendment 
or repeal of an OFPP policy or regulation 


when the Administrator determines that a 
public meeting would materially benefit the 
consideration of the issues or is likely to de¬ 
velop significant additional information or 
views or provide useful public visibility to the 
policy determination of the Office. 

7. Notice. Notice of any auch public meet¬ 
ing shall be published in the Federal Rxcis- 
Txa at least 10 days prior thereto. The notice 
shall give the time, place and purpose of the 
meeting and shall Include either the text or 
a summary of the matter to be considered. If 
a summary is published, the notice shall ad¬ 
vise where the text may be examined. If a 
copy of any related agency or other official 
report or recommendation is available for 
inspection, the notice shall advise where it 
may be examined. The notice shall also In¬ 
vite Interested organizations, associations, 
firms, and member* of the public to comment 
in writing and shall offer an opportunity for 
oral presentation by or on behalf of any in¬ 
terested party making a written submission 
at least 24 hours In advance of the meeting. 

I PR Doc.76-35069 Filed 12-30-73:8:46 am] 

|File No. 500-l| 

SECURITIES AND EXCHANGE 
COMMISSION 

GAC CORP. AND GAC PROPERTIES CREDIT 
INC. 

Suspension of Trading 

December 18. 1975. 

The common stock of GAC Corpora¬ 
tion being traded on the New York 
Stock Exchange. Midwest Stock Ex¬ 
change. Pacific Coast Stock Exchange, 
PBW Stock Exchange and Boston 8tock 
Exchange, the voting preference $1.00 
series stock of GAC Corporation being 
traded on the PBW Stock Exchange, the 
convertible preferred $1.06 cumulative 
stock of GAC Corporation being traded 
on the New York Stock Exchange and 
PBW Stock Exchange, the preferred 
$6.50 series cumulative stock of GAC 
Corporation being traded on the PBW 
Stock Exchange, the 534% convertible 
subordinated debentures due 1994 of 
GAC Corporation being traded on the 
New York Stock Exchange; the 11% 
senior debentures due 1977 of GAC 
Properties Credit Incorporated being 
traded on the New York Stock Exchange 
pursuant to provisions of the Securities 
Exchange Act of 1934 and all other secu¬ 
rities of GAC Corporation and GAC 
Properties Credit Incorporated being 
traded otherwise than on a national 
securities exchange; and 

It appearing to the Securities and Ex¬ 
change Commission that the summary 
suspension of trading In such securities 
on such exchanges and otherwise than on 
a national securities exchange is re¬ 
quired in the public Interest and for the 
protection of investors; 

Therefore, pursuant to section 12(k) 
of the Securities Exchange Act of 1934. 
trading In such securities on the above 
mentioned exchange and otherwise 
than on a national securities exchange 
la suspended, for the period from De¬ 
cember 19, 1975 through December 28. 
1975. 

By the Commission. 

f seal 1 Shirley E. Hollis, 

Assistant Secretary. 

|FR Doc 76-35221 Filed 12-30-75:8:45 am] 


(File No, 600-11 

EQUITY FUNDING CORPORATION OF 
AMERICA 

Suspension of Trading 

December 22. 1975. 

It appearing to the Securities and Ex¬ 
change Commission that the summary 
suspension of trading in the common 
stock, warrants to purchase the stock. 
9 l A% debentures due 1990. 5*4% con¬ 
vertible subordinated debentures due 
1991, and all other securities of Equity 
Funding Corporation of America being 
traded otherwise than on a national se¬ 
curities exchange is required in the pub¬ 
lic Interest and for the protection of in¬ 
vestors; 

Therefore, pursuant to Section 12(k) 
of the Securities Exchange Act of 1934. 
trading in such securities otherwise than 
on a national securities exchange is sus¬ 
pended. for the period from December 
23. 1975. through January 1. 1976 

By the Commission. 

r seal l Shirley E. Hollis. 

Assistant Secretary. 

I PR Doc.76-36214 Filed 12-30-75; 8.45 am) 

VETERANS ADMINISTRATION 

STATION COMMITTEE ON 
EDUCATIONAL ALLOWANCES 
Meeting 

Notice is hereby given pursuant to 
Section V. Review Procedure nnd Hear¬ 
ing Rules. Station Committee on Edu¬ 
cational Allowances that on January 12, 
1976, at 1:30 pm., the VA Center Sta¬ 
tion Committee on Educational Allow¬ 
ances shall at Togus. Maine, conduct a 
hearing to determine whether Veterans 
Administration benefits to all eligible 
persons enrolled in Executive Aviation. 
Inc., RFD No. 4. Box 170, Auburn. Maine 
04210. should be discontinued, as pro¬ 
vided In 38 CFR 21.4134. because a re¬ 
quirement of law is not being met or a 
provision of the law has been violated. 
All Interested persons shall be permitted 
to attend, appear before, or file state¬ 
ments with the committee at that time 
and place. 

Dated: December 19,1975. 

M. B. Nichols, Jr., 
Acting Center Director. 

IFR Doc.75-35093 Filed 12-30 75;8:45 *m| 

DEPARTMENT OF LABOR 

Office of the Secretary 

ITA-W-228] 

B & G SILVERMAN. INCORPORATED 
Termination of Investigation 

Pursuant to section 221 of the Trade 
Act of 1914. an investigation was initi¬ 
ated on October 14. 1975 in response 
to a worker petition dated September 22. 
1975 which was filed by the Amalgamated 
Clothing Workers of America on behalf 
of workers and former workers producing 
men's suits and sportcoats at B & O Sil- 
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verman. Incorporated, Philadelphia, 
Pennsylvania. 

Notice of the Investigation was pub- 
Ushed in the Federal Register on Octo¬ 
ber 24. 1075 (40 FR 49826». No public 
hearing was requested and none was 

held. 

During tlie course of the investigation 
it was established that the most recent 
involuntary separations at B & G Silver- 
man. Inc. occurred in August of 1974. 
Section 223(b)(2) of the Trade Act of 
1974 provides, in substance, that a certi¬ 
fication shall not apply to any worker 
whose last total or partial separation 
from the firm or an appropriate sub¬ 
division of the firm occurred more than 
6 months before the effective date of 
the adjustment assistance provisions of 
the Trade Act. namely. April 3. 1975. 

Since, in this case, the most recent 
involuntary separations occurred prior to 
October 3,1974, the workers could not be 
eligible for program benefits under Title 
n, Chapter 2. Subchapter B of the Trade 
Act of 1974, Therefore this investigation 
has been terminated. 

Signed at Washington. D.C. this 17th 
day of December 1975. 

Dominic Sorrentino, 

Acting Director , Office of 
Trade Adjustment Assistance. 

irR Doc.75-34904 Piled 12-12-75:8:45 ara| 

ITA-W-209J 

ElKTON FASHION INDUSTRIES 

Certification Regarding Eligibility To Apply 
for Worker Adjustment Assistance 

In accordance with section 223 of the 
Trade Act of 1974 the Department of 
Labor herein presents the results of TA- 
W-209; investigation regarding certifica¬ 
tion of eligibility to apply for worker ad¬ 
justment assistance as prescribed in 
Section 222 of the Act. 

The investigation was initiated on Oc¬ 
tober 2, 1975 in response to a worker 
petition received on October 2. 1975 
which was filed by the Amalgamated 
Clothing Workers of America on behalf 
of workers and former workers producing 
men's suit coats and sportcoats at Elkton 
Fashion Industries, Elkton. Maryland. 

The notiae of investigation was pub¬ 
lished in the Federal Register on Octo¬ 
ber 16. 1975 1 40 FR 48558). No public 
hearing was requested and none was 
held. 

The Information upon which the de¬ 
termination was made was obtained prin¬ 
cipally from officials of Elkton Fashion 
Industries its customers, the UJ3. De¬ 
partment of Commerce, the U.S. Inter¬ 
national Trade Commission, the National 
Cotton Council of America, industry 
analysts, and Department files. 

In order to make an affirmative deter¬ 
mination and issue a certification of 
eligibility to apply for adjustment assist¬ 
ance, each of the group eligibility re¬ 
quirements of 8ection 222 of the Trade 
Act of 1974 must be met: 

<I) That a significant number or pro¬ 
portion of the workers in such workers* 
firm or an appropriate subdivision of the 


firm have become totally or partially 
separated, or are threatened to become 
totally or partially separated. 

(2) That sales or production, or both, 
of such firm or subdivision have de¬ 
creased absolutely, and 

(3) That increases of imports of arti¬ 
cles like or directly competitive with arti¬ 
cles produced by such workers’ firm or 
on appropriate subdivision thereof con¬ 
tributed importantly to such total or par¬ 
tial separation, or threat thereof, and to 
such decline in sales or production. 

For purposes of paragraph (3). the 
term "contributed importantly” means a 
cause which is important but not neces¬ 
sarily more important than any other 
cause. 

Significant total or partial separations . 
The average number of production work¬ 
ers declined 80 percent in 1975 compared 
to 1974. Average employment declined 
16 percent in the fourth quarter of 1974 
compared to the third quarter of 1974. 

Sales or production, or both. have de¬ 
creased absolutely. Sales at Elkton Fash¬ 
ion Industries declined 90 percent in the 
first three quarters of 1975 compared to 
the first three quarters of 1974. Sales in 
December 1974 were 75 percent below 
November 1974 and 50 percent below De¬ 
cember 1973 levels. 

Increased imports contributed impor¬ 
tantly. Imports of articles like or directly 
competitive w ith those produced at Elk¬ 
ton Fashion Industries Increased from 
3.562 thousand units in 1971 to 7.393 
thousand units in 1973. 

The ratios of imports to domestic con¬ 
sumption and production Increased 
from 8.5 percent and 9.3 percent, re¬ 
spectively in 1971 to 14.1 percent and 
16.4 percent in 1974. The ratio of im¬ 
ports to domestic production increased 
from 16.4 percent in the first seven 
months of 1974 to 28.5 percent in the 
comparable period in 1975. This repre¬ 
sents an increase of 74 percent 

Elkton Fashion Industries obtained 
100 percent of the pre-cut cloth it sewed 
into finished suit coats and sportcoats 
from Wm B. Kessler, Incorporated. Con¬ 
tinually declining sales to Wm. Kessler 
in 1974 forced Elkton Fashion to close 
from December 1974 to mid-May 1975. 
except for a small group of workers em¬ 
ployed for the month of February. Since 
June 1975 the company has operated at 
approximately 25 percent of its pre- 
December 1974 employment levels. There 
is no expectation that sales or employ¬ 
ment will regain pre-1074 levels. 

Prior to 1974, Wm. B. Kessler normally 
had about 40 percent of Its suit coats and 
sportcoats sewn by Elkton Fashion and 
sewed the other 60 percent itself. During 
1974. retail sales of suits and sportcoats 
by Wm. B. Kessler declined 40 percent. 
Wm. B. Kessler decided that it would 
maintain sewing levels at its own facility 
and cutback Its business with Elkton 
Fashion to parallel reduced sewing re¬ 
quirements. As a result, by December 1974 
Wm. B. Kessler had no suit coats or sport¬ 
coats for Elkton Fashion to sew. With the 
exception of a very few small orders 
placed in February and early March 1975, 
Wm. B. Kessler provided no business to 


Elkton Fashion until June 1975. Business 
levels are not expected to reach more than 
50 percent of pre-1974 levels in the 
future. 

Major customers indicated that they 
are purchasing men's apparel from for¬ 
eign sources because of intense price com¬ 
petition in tiie industry and in response 
to the switch of consumer preferences 
from the traditional types of men’s ap¬ 
parel to casual types of apparel. 

Conclusion. After careful review of the 
facts obtained in the investigation. I 
conclude that increases of Imports like 
or directly competitive with men - * *ilt 
coats and sportcoats produced at Elkton 
Fashion Industries contributed impor¬ 
tantly to the total or partial separation 
of the workers of that plant. In accord¬ 
ance with the provisions of the Act. I 
make the following certification: 

Ail hourly, piecework, sad salaried work¬ 
ers engaged In employment related to the 
production of men's suit coats and sport¬ 
coats at tbs Elkton. Maryland plant of Elk¬ 
ton Fashion Industries who become totally 
or partially separated from employment on 
or after December 7. 1974 are eligible to 
apply for adjustment assistance under T1U© 
II. Chapter 2 of the Trade Act of 1974. 

Signed at Washington. D.C. this 17th 
day of December 1975. 

James F. Taylor. 

Director .. Planning and 
Evaluation Staff. 

|FR Doc.75-34902 Filed 12-30-75:8:45 am) 


[TA-W-2261 

JACOB SIEGEL CO., INC. 

Negative Determination Regarding Eligibil¬ 
ity To Apply for Worker Adjustment As¬ 
sistance 

In accordance with section 223 of the 
Trade Act of 1974 the Department of 
Labor herein presents the results of TA¬ 
W-226: investigation regarding certifi¬ 
cation of eligibility to apply for worker 
adjustment assistance aa prescribed in 
section 222 of the Act. 

The investigation was initiated on 
October 14. 1975 in response to a worker 
petition received on October 14. 1975 
which was filed by the Amalgamated 
Clothing Workers Union on behalf of 
workers formerly producing men's over¬ 
coats at the Philadelphia. Pennsylvania 
plant of Jacob Siegel Company, Inc. 

The notice of investigation was pub¬ 
lished in the Federal Register on Octo¬ 
ber 28, 1975, (40 FR 50164). No public 
hearing was requested and none was 
held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Jacob 8!cgel 
Company, the U.8. Department of Com¬ 
merce, th6 U.S. International Trade 
Commission, the National Cotton Coun¬ 
cil of America, industry analysts, and 
Department flics. 

In order to make an affirmative deter¬ 
mination and issue a certification of eli¬ 
gibility to apply for adjustment assist¬ 
ance, each of the group eligibility re¬ 
quirements of section 222 of the Trade 
Act of 1974 must be met: 
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(1) That a significant number or pro¬ 
portion of the workers in such workers* 
firm or an appropriate subdivision of the 
firm have become totally or partially 
separated, or are threatened to become 
totally or partially separated. 

(2) That sales or production, or both, 
of such firm or subdivision have de¬ 
creased absolutely, and 

(3) That Increases of imports of arti¬ 
cles like or directly competitive with 
articles produced by such workers’ firm 
or an appropriate subdivision thereof 
contributed importantly to such total or 
partial separation, or threat thereof, 
and to such decline in sales or produc¬ 
tion. 

For purposes of paragraph (3>, the 
term ’’contributed importantly” means 
a cause which is Important but not nec¬ 
essarily more Important than any other 
cause. 

Without regard as to whether the 
other criteria are satisfied, the investiga¬ 
tion reveals that the second criterion has 
not been met. 

From 1973 to 1974 company sales In¬ 
creased 15.4 percent and production de¬ 
creased 2.1 percent. The slight decline in 
production from 1973 to 1974 resulted 
from a 25 percent decline in the first 
quarter of 1974, which Is prior to the 
trade act coverage period, compared to 
the first quarter of 1973. In every other 
quarter in 1974. production was higher 
than In comparable quarters in 1973. In 
the first nine months of 1975. company 
sales and production increased 11.8 per¬ 
cent and 7.7 percent, respectively, com¬ 
pared to the like period in 1974. Company 
officials attributed the increase in sales 
and production to the acquisition of 
many of the accounts of former domestic 
manufacturers of men’s coats that went 
out of business in 1974 and 1975. 

Conclusion. After careful review of the 
facts obtained in the investigation. I 
conclude that Increases of Imports like 
or directly competitive with men s over¬ 
coats. top coats and car coats produced 
at the Philadelphia. Pennsylvania plant 
of Jacob Siegel Company, Inc. did not 
contribute importantly to the total or 
partial separation of the workers of such 
plant. 8igned at Washington. DC, this 
17th day of December 1975. 

James F. Taylor. 

Director . Planning and 
Evaluation Staff. 

|FR Doc.75-34897 Filed 12-30-75.8:46 anil 


KANSAS CITY WORKS OF THE 
WESTERN ELECTRIC CO. 

Negative Determination Regarding Eligibil¬ 
ity To Apply for Worker Adjustment As¬ 
sistance 

In accordance with section 223 of the 
Trade Act of 1974 the Department of 
Labor herein presents the results of TA- 
W-198; Investigation regarding certifi¬ 
cation of eligibility to apply for worker 
adjustment assistance as prescribed in 
section 222 of the Act. 

The investigation was initiated on Sep¬ 
tember 29. 1975 in response to a worker 


petition received on September 24, 1975 
which was filed by the Communications 
Workers of Aiqerica <AFL-CIO> on be¬ 
half of workers and former workers pro¬ 
ducing electronic component parts and 
telephone transmission equipment at the 
Kansas City Works, Lee’s Summit, Mis¬ 
souri, of the Western Electric Company. 

The notice of investigation was pub¬ 
lished in the Federal Register on Octo¬ 
ber 7. 1975 (40 FR 46376). No public 
hearing was requested and none was 
held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of the Western 
Electric Company, the U.S. Department 
of Commerce, the U.S. International 
Trade Commission, industry analysts, 
and Department files. 

In order to make an affirmative deter¬ 
mination and issue a certification of eli¬ 
gibility to apply for adjustment, assist¬ 
ance, each of the group eligibility re¬ 
quirements of section 222 of the Trade 
Act of 1974 must be met: 

(D That a significant number or pro¬ 
portion of the workers in such workers' 
firm or an appropriate subdivision of the 
firm have become totally or partially 
separated, or are threatened to become 
totally or partially separated. 

(2) That sales or production, or both, 
of such firm or subdivision have de¬ 
creased absolutely, and 

(3) That increases of imports of ar¬ 
ticles like or directly competitive with 
articles produced by such workers* firm 
or an appropriate subdivision thereof 
contributed importantly to such total or 
partial separation, or threat thereof, and 
to such decline in sales or production. 

For purposes of paragraph (3), the 
term "contributed importantly" means a 
cause which is important but not neces¬ 
sarily more important than any other 
cause. 

Significant total or partial separations. 
The average number of production work¬ 
ers decreased 5 percent from 1973 to 1974 
and 17 percent In the first three quarters 
of 1975 compared to the same period in 
1974. Average weekly hours declined five 
percent from 1973 to 1974 and increased 
three percent in January-September 1975 
compared to the like period in 1974. 

Sales or production, or both , have de¬ 
creased absolutely. The dollar value of 
total production was divided almost 
evenly between telephone transmission 
equipment and electronic component 
parts during 1972-1974. Production of 
telephone transmission equipment in¬ 
creased in dollar value by three percent 
from 1973 to 1974 and decreased by 25 
percent in January-September 1975 com¬ 
pared to the like period in 1974. The value 
of electronic component parts produced 
at the plant declined two percent from 
1973 to 1974 and rase six percent in the 
first three quarters of 1975 over the same 
period in 1974. 

Increased tmports contributed impor¬ 
tantly. From January-August 1974 to the 
like period in 1975, imports of telephone 
and telegraph apparatus declined 42 per¬ 
cent In dollar value, and the import/ 


consumption ratio fell from 3.8 percent 
to 2.3 percent. Specific import informa¬ 
tion on microwave equipment and on 
electronic components for use In tele¬ 
phone transmission Is not available. In¬ 
dustry analysts, however. Indicated that 
such imports did not represent a large 
Intrusion into the domestic market Im¬ 
ports by the Kansas City Works were 
valued at less than one percent of the 
value of total plant production for each 
year since 1972. 

The Kansas City Works Is a captive 
supplier of electronic component parts 
and telephone transmission equipment 
for Western Electric. The evidence de¬ 
veloped in the Department’s investiga¬ 
tion Indicates that production and em¬ 
ployment at the plant have been hurt 
in recent years by technological changes 
In telephone transmission systems, in¬ 
creased competition in the telephone 
market, and the general economic reces¬ 
sion. The increased use of solid state 
circuits in telephone transmission has 
shifted production at the plant away 
from electron tubes and into semi-con¬ 
ductors. Yet increased automation in the 
production of semi-conductors has hurt 
employment in this area of the plant. 
Growing domestic competition in the mi¬ 
crowave communications market since 
1973 has tended to dampen demand by 
Bell telephone companies for Western 
Electric’s microwave equipment. The de¬ 
cline in housing construction In 1974 re¬ 
duced overall demand for new telephone 
equipment.‘which in turn has affected 
employment and production at the Kan¬ 
sas City Works since late 1974. 

Conclusion. After careful review of the 
facts obtained in the Investigation. I 
conclude that increases of imports like or 
directly competitive with the electronic 
component parts and telephone trans¬ 
mission equipment produced at the Kan¬ 
sas City Works, Lee s Summit, Missouri, 
of the Western Electric Company did not 
contribute importantly to the total or 
partial separations of the workers at such 
plant. 

81gncd at Washington. D.C. this 17th 
day of December 1975. 

James F. Taylor, 
Director. Planning and 
Evaluation Staff. 

| PR Doc.75-34898. Filed 12-30-75;8 45 am | 


(TA-W-299J 

LESH CLOTHING, INC. 

Termination of Investigation 

Pursuant to section 221 of the Trade 
Act of 1974. an investigation was initiated 
on November 5, 1975 In response to a 
worker petition received on that date 
which was filed by the Amalgamated 
Clothing Workers Union on behalf of 
workers and former workers producing 
men’s and boys* tailored suits at Lesh 
Clothing, Inc., New York City, New York. 

Notice of the investigation was pub¬ 
lished in the Federal Register on No¬ 
vember 19,1975 (40 FR 53644).No public 
hearing was requested and none was 
held. 


FEDERAL REGISTER, VOL 40, NO. 251—WEDNESDAY. DECEMBER 31, 197* 








NOTICES 


60127 


During the course of the Investigation 
It was established that the most recent 
separations at Lesh Clothing Inc. oc¬ 
curred In January 1974. Section 223(b) 
of the Trade Act of 1974 provides, in 
.substance, that a certification shall not 
apply to any worker whose last total or 
partial separation from the firm or an 
appropriate subdivision of the firm oc¬ 
curred more than one year before the 
date of the petition on which such cer¬ 
tification is granted. 

The date of the petition in tills case 
Is October 20.1975 and. thus, workers laid 
ofT prior to October 20, 1974 could not 
be eligible for program benefits under 
Title n. Chapter 2. Subchapter B of the 
Trade Act of 1974. Therefore, this in¬ 
vestigation has been terminated. 

Signed at Washington, D.C. this 17th 
day of December 1975. 

Marvin M. Fooks. 

Acting Director, Office of 
Trade Adjustment Assistance. 

IFR Doc.75-34905 Filed 12~30-7fl;8:45 am) 


ITA-W-218J 
MAJOR COAT CO. 

Negative Determination Regarding Eligibil¬ 
ity To Apply for Worker Adjustment As¬ 
sistance 

In accordance with section 223 of the 
Trade Act of 1974 the Department of La¬ 
bor herein presents the results of TA-W- 
218; investigation regarding certification 
of eligibility to apply for worker adjust¬ 
ment assistance as prescribed In sec¬ 
tion 222 of the Act 

The investigation was initiated on Oc¬ 
tober 3, 1975 in response to a worker pe¬ 
tition received on October"3. 1975 which 
was filed by the Amalgamated Clothing 
Workers of America on behalf of workers 
and former workers producing men's 
sportcoats at the Bridgeton. New Jersey 
plant of the Major Coat Company. 
Bridgeton. New Jersey. 

The notice of Investigation was pub¬ 
lished In the Federal Register on Octo¬ 
ber 15, 1975 (40 FR 48416). No public 
hearing was requested and none was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Major Coat. 
ib> customers, the U.8. Department of 
Commerce, the U.8. International Trade 
Commission, The National Cotton Coun¬ 
cil of America, industry analysts, and De¬ 
partment files. 

In order to make an affirmative deter¬ 
mination and issue a certification of eli- 
rtbllity to apply for adjustment assist¬ 
ance, each of the group eligibility re¬ 
quirements of Section 222 of the Trade 
Act of 1974 must be met: 

• 1) That a significant number or pro- 
portlon of the workers in such workers' 
firm or an appropriate subdivision of the 
firm have become totally or partially sep¬ 
arated. or are threatened to become to¬ 
tally or partially separated, 

(2) That sales or production, or both, 
of such firm or subdivision have de¬ 
creased absolutely, and 


(3) That increases of imports of arti¬ 
cles like or directly competitive with arti¬ 
cles produced by such workers' firm or an 
appropriate subdivision thereof contrib¬ 
uted importantly to such total or partial 
separation, or threat thereof, and to such 
decline in sales or production. 

For purposes of paragraph (3). the 
terra "contributed importantly" means a 
cause which is important but not neces¬ 
sarily more important than any other 
cause. 

Significant total or partial separations. 
The average number of production work¬ 
ers declined 1.1 percent in the first three 
quarters of 1975 compared to the like pe¬ 
riod in 1974. The average number of pro¬ 
duction workers declined 62 percent from 

1973 to 1974. Average employment fluctu¬ 
ated erratically from the third quarter 
of 1974 through the third quarter of 1975. 

Sales or production, or both, have de¬ 
creased absolutely. Sales at Major Coat 
Company declined 15.8 percent in the 
first three quarters of 1975 compared to 
the first three quarters of 1974. Sales de¬ 
clined 73 percent in 1973 compared to 
1972. 

Increased imports contributed impor¬ 
tantly. Imports of sportcoats like or di¬ 
rectly competitive with those produced at 
Major Coat Company prior to November 

1974 increased from 4.2 million units in 
1972 to 4.9 million units in 1974. 

The ratios of imports to domestic con¬ 
sumption and production increased from 
14.0 percent and 17.1 percent, respec¬ 
tively in 1972 to 18.2 percent and 22.3 
percent in 1974. 

The evidence developed by the Depart¬ 
ment’s investigation indicated th8t in¬ 
creases of imports like or directly com- 
!>eUtive with Articles produced by Major 
Coat Company did not contribute im¬ 
portantly to the total or partial separa¬ 
tion of its workers. 

In the nine months prior to January 
1974, Major Coat Company cut and sewed 
sportcoats for only one private customer 
and the U.S. Government. At approxi¬ 
mately the same time in early 1974. 
Major Coat lost both a substantial por¬ 
tion of Its private business and Its U.8. 
Government contract. The decrease in 
snlC6 experienced by Major Coat in the 
first quarter of 1974 was so severe that 
substantial layoffs occurred In February 
and March of that year. Continued diffi¬ 
culty in finding new long term private 
contracts plus a lack of any new major 
government contracts led to an unstable 
employment situation that has continued 
to date. 

The decision by Major’s prime private 
contractor to terminate business with 
Major Coat was not related to a transfer 
of purchases overseas, as alleged by 
Major Coat. This customer, which ac¬ 
counted for over 90 percent of Major’s 
private contract sales, decided to dc- 
emphaslze its sportswear business in 
1974. As a result of this decision, the 
customer gradually reduced its business 
with Major Coat until October 1974 when 
all business was terminated. A test lot 
of sportcoats had been Imported from 
South America by the customer in late 


1973 but there were no subsequent pur¬ 
chases of imported sportcoats and all of 
these coats arc now purchased from one 
domestic contractor. Declining retail 
sales were not a controlling factor in the 
corporate decision to alter Us sportswear 
product line. 

In the seven months prior to February 
1974. the contract with the UJS. Gov¬ 
ernment accounted for 66 percent of 
Major Coat's sales. The decline in sales 
in the first quarter of 1974 which led to 
the subsequent unemployment and con¬ 
tinuing unstable employment situation 
was primarily the result of the loos of 
this contract. There arc no Imports of 
U.S. military uniforms due to the "Buy 
American Act" which requires that 
sources and products shall be used and 
acquired for public use. 

Conclusion. After careful review of the 
facts obtained in the investigation. I 
conclude that increases of imports like 
or directly competitive with men's sport¬ 
coats produced at the Major Coat Com¬ 
pany. Bridgeton. New Jersey did not con¬ 
tribute importantly to the total of partial 
separations of the workers at such plant. 

Signed at Washington. D.C. this 17th 
day of December 1975. 

James F. Taylor, 
Director . Planing and 
Evaluation Staff. 

(PR Doc,75-34809 Filed 12-SO-75;8:45 mm) 


JTA-W-237 J 

THE MIDDISHADE CO. 

Negative Determination Regarding Eligibil¬ 
ity To Apply for Worker Adjustment As¬ 
sistance 

In accordance with section 223 of the 
Trade Act of 1974 the Department of 
Labor herein presents the results of 
TA-W-237: investigation regarding cer¬ 
tification of eligibility to apply for worker 
adjustment assistance as prescribed in 
section 222 of the Act. 

The Investigation was initiated on 
October 14, 1975 in response to a worker 
petition received on that date which was 
filed by the Amalgamated Clothing 
Workers of America on behalf of work¬ 
ers and former workers producing men's 
suits and sportcoats at The Middishade 
Company. Philadelphia. Pennsylvania. 

The notice of investigation was pub¬ 
lished in the Federal Register (40 FR 
49829) on October 24, 1975. No public 
hearing was requested and none was held. 

The Information upon which the de¬ 
termination was made was obtained 
principally from officials of The Middi¬ 
shade Company. Its customers, the U S. 
Department of Commerce, the U.8. In¬ 
ternational Trade Commission, industry 
analysts, and Department files. 

In order to make an affirmative deter¬ 
mination and Issue a certification of eli- 
eligibility to apply for adjustment 
assistance, each of the group eligibility 
requirements of Section 222 of the Trade 
Act of 1974 must be met: 

(1) That a significant number or pro¬ 
portion of the workers in such workers' 
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firm or an appropriate subdivision of 
the firm have become totally or partially 
separated, or arc threatened to become 
totally or partially separated. 

t2) That sales or production, or both, 
of such firm or subdivision have de¬ 
creased absolutely, and 

<3) That Increases of Imports of ar¬ 
ticles like or directly competitive with 
articles produced by such workers’ firm or 
an appropriate subdivision thereof con¬ 
tributed importantly to such total or par¬ 
tial separation, or threat thereof, and to 
such decline in sales or production. 

Fhr purposes of paragraph «3). the 
term “contributed importantly" means a 
cause which is important but not neces¬ 
sarily more important than any other 
cause. 

Significant total or partial separations . 
The average number of production work¬ 
ers at The Middishade Company declined 
60 percent In 1974 from 1973. A11 produc¬ 
tion-related employment was terminated 
at the firm by the end of 1974. Workers 
currently employed by The Middishade 
Company are involved in the firm’s con¬ 
tinuing retail operations. 

Sales or production, or both, have de¬ 
creased absolutely. Production of suits, 
sportcoats, and trousers at The Middi- 
shade Company declined 49 percent in 
value in 1974 from 1973. AH production 
operations at the firm were terminated by 
the end of November 1974 when the plant 
closed. The Middishade Company con¬ 
tinues to operate as a retailer of men’s 
apparel produced by other manufac¬ 
turers. 

Increased imports contributed impor¬ 
tantly . Imports of men’s tailored suits 
declined absolutely and relatively to do¬ 
mestic production and consumption in 
1974 from 1973. Imports of men’s tailored 
sportcoats declined absolutely but in¬ 
creased as a ratio of domestic consump¬ 
tion and production during the same 
period. Imports of men’s and boys’ trou¬ 
sers declined absolutely and relatively 
compared to domestic production and 
consumption in both 1973 and 1974 com¬ 
pared to the previous year. 

The evidence developed in the Depart¬ 
ment’s investigation indicates that the 
decline in sales and ultimate closure of 
The Middishadc Company’s production 
operations were due to excess inventory 
levels In 1974 which resulted in the firm’s 
selling its products out-of-season and at 
lower than profitable prices. Customers 
of The Middishade Company indicated 
that Increased imports were not a factor 
in their decision to reduce purchases 
from the firm. One customer cited a de¬ 
terioration In MlddUhadc’s product and 
service, caused primarily by the firm’s 
internal problems, as a reason for re¬ 
duced purchases from Mid dishade. 

Conclusion. After careful review of the 
facts obtained In the investigation. I 
conclude that increases of Imports like 
or directly competitive with men’s suits, 
sportcoats, and trousers produced by The 
Middlshade Company. Inc. did not con¬ 


tribute importantly to the total or partial 
separations of the workers of that firm. 

Signed at Washington. D.C. this 17th 
day of December 1975. 

James F. Taylor, 
Director, Planning and 
Evaluation Staff. 

| PR Doc,75-34900 Filed 12-30-75.8:46 am] 


ITA-W-315J 

NEWPORT CLOTHING MANUFACTURING 
CO., INC. 

Termination of Investigation 

Pursuant to section 221 of the Trade 
Act of 1974. an investigation was initiat¬ 
ed on November 5, 1975 in response to a 
worker petition received on that date 
which was filed by the Amalgamated 
Clothing Workers of America on behalf 
of workers and former workers produc¬ 
ing men's sportcoats at Newport Clothing 
Manufacturing Company, Inc., Newport, 
New Hampshire. 

Notice of the investigation was pub¬ 
lished In the Federal Register on Nov¬ 
ember 19. 1975 <40 FR 53646>. No public 
hearing ras requested and none was 
held. 

During the course of the investigation 
it was established that the most recent 
involuntary separations at Newport 
Clothing occurred in September 1974. 
Section 223(b) of the Trade Act of 1974 
provides, in substance, that a certifica¬ 
tion shall not apply to any worker whose 
last total or partial separation from the 
firm or an appropriate subdivision of the 
firm occurred more than one year before 
the date of the petition on which such 
certification is granted. 

The date of the petition in this case is 
October 14, 1975 and, thus, workers laid 
off prior to October 14, 1974 could not 
be eligible for program benefits under 
Title II. Chapter 2. Subchapter B of the 
Trade Act of 1974. Therefore, this in¬ 
vestigation has been terminated 

8igned at Washington. DC. this 17th 
day of December 1975. 

Marvin M. Fooks. 

Acting Director, Office of 
Trade Adjustment Assistance . 

(PR Doc 75-34006 Filed 12-30-75:8:45 am) 


| TA-W-2841 

REGENT ADVANCE STYLES. INC. 

Termination of Investigation 

Pursuant to section 221 of the Trade 
Act of 1974, an Investigation was initi¬ 
ated on November 4, 1975 in response to 
a worker petition received on that date 
which was filed by the Alma gam a ted 
Clothing Workers Union on behalf of 
workers and former workers producing 
men’s and boys* tailored clothing at Re¬ 
gent Advance Styles, Inc., New York 
City, New York. 

Notice of the Investigation was pub¬ 
lished in the Federal Register on No¬ 


vember 19, 1975 (40 FR 53647). No pub¬ 
lic hearing was requested and none W’as 
held. 

During the course of the investigation 
it was established that the most recent 
involuntary separations at Regent Ad¬ 
vance Styles, Inc. occurred in Septem¬ 
ber 1974. Section 223<b> of the Trade 
Act of 1974 provides, in substance, that 
a certification shall not apply to any 
worker whose last total or partial sepa¬ 
ration from the firm or an appropriate 
subdivision of the firm occurred more 
than one year before the date of the pe¬ 
tition on which such certification Is 
granted. 

The date of the petition in this case is 
October 14, 1975 and. thus, workers laid 
off prior to October 14. 1975 could not be 
eligible for program benefits under Title 
II. Chapter 2. Subchapter B of the Trade 
Act of 1974, Therefore, this Investigation 
has been terminated. 

Signed at Washington. D.C. this 17th 
day of December 1975. 

Marvin M. Fooks, 

Acting Director , Office of 
Trade Adjustment Assistance. 

|FR DOC.75-34907 Filed 12-30-75:8 45 nm| 


ITA-W-1941 
SAGNER INC. 

Negative Determination Regarding Eligibil¬ 
ity To Apply for Worker Adjustment As¬ 
sistance 

In accordance with section 223 of the 
Trade Act of 1974 the Department of 
Labor herein presents the results of TA¬ 
W-194; Investigation regarding certifica¬ 
tion of eligibility to apply for worker 
adjustment assistance as prescribed in 
section 22 of the Act. 

The Investigation was intiated on Sep¬ 
tember 26. 1975 in response to a worker 
petition received on September 26. 1975 
which was filed by the Amalgamated 
Clothing Workers of America on behalf 
of workers formerly producing men’s 
suits, sportcoats, and trousers at the 
Frederick, Maryland: the McConnels- 
burg. Pennsylvania; and the New f Bern. 
North Carolina plants of Sagner Inc. 

The notice of investigation was pub¬ 
lished in the Federal Register October 
16,1975 ‘40 FR 48560). No public hearing 
was requested and none was held. 

The information upon which the deter¬ 
mination was made was obtained prin¬ 
cipally from officials of Sagner Inc., its 
customers, industry analysts, and De¬ 
partment files, the U.S. Department of 
Commerce, the U.S. International Trade 
Commission, and the National Cotton 
Council. 

In order to make an affirmative deter¬ 
mination and Issue a certification of eli¬ 
gibility to apply for adjustment assist¬ 
ance, each of the group eligibility re¬ 
quirements of Section 222 of the Trade 
Act of 1974 must be met: 

<1) That a significant number or pro¬ 
portion of the workers in such workers’ 
firm or an appropriate subdivision of the 
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firm have become totally or partially 
separated, or are threatened to become 
totally or partially separated, 

<2> That sales or production, or both, 
of such firm or subdivision have de¬ 
creased absolutely, and 

<3> That Increases of imports of arti¬ 
cles like or directly competitive with 
articles produced by such workers* firm 
or an appropriate subdivision thereof 
contributed Importantly to such total or 
partial separation, or threat thereof, and 
to such decline in sales or production. 

For purposes of paragraph <3>. the 
term ‘contributed importantly” means a 
cause which is important but not nec¬ 
essarily more important than any other 
cause. 

Significant total or partial separa¬ 
tions. The average number of production 
workers declined 33 percent in 1974 com¬ 
pared to 1973. Employment declined 64 
percent in the first quarter of 1975 com¬ 
pared to the like period in 1974. 

Sales or production . or both, have de¬ 
creased absolutely. Total sales of all arti¬ 
cles produced at Sagner’s three plants 
declined 28 percent in value in 1974 com¬ 
pared to 1973. Sales declined 20 percent 
in value in the first quarter of 1975 com¬ 
pared to the first quarter of 1974. The 
three plants of Sagner Inc. have all 
closed permanently. The New Bern plant 
closed in September 1974; the McCon- 
nelsburg plant closed in March 1975; and 
the Frederick plant closed in April 1975. 

Increased imports contributed impor¬ 
tantly. Imports of men’s and boys' suits, 
sportcoats and trousers declined in ab¬ 
solute terms in 1974 compared to 1973. 
The ratios of Imports to U S. consump¬ 
tion of men’s and boys' suits and trou¬ 
sers also declined between 1973 and 1974. 
The ratio of imports to U.S. consump¬ 
tion of men’s and boys’ sportcoats in¬ 
creased slightly between 1973 and 1974. 
from 17.4 percent to 18.2 percent. In the 
first 7 months of 1975 imports of men’s 
and boys* suits and trousers increased 
compared to the same period in 1974. 
Imports of men’s and boys’ sportcoats 
declined in the first 7 months of 1975 
compared to the same period in 1974. 

The evidence developed by the De¬ 
partment's investigation Indicates that 
Sagner’s customers reduced purchases 
because of unpopular styling and the 
quality of the firm’s products, and be¬ 
cause of decreased demand associated 
with the recession. Those customers that 
were dissatisfied with Sagner’s products 
shifted purchases to other domestic 
manufacturers. One of Sagner’s major 
customers had purchased imports from 

1973 to 1974 and reduced such purchases 
of men’s and boys* suits and sportcoats 
by 86 percent In the first seven months 
of 1975 compared to the same period in 

1974 while his domestic purchases of the 
same products declined by only 13 per¬ 
cent in the same period. 

Conclusion . After careful review of the 
facts obtained in the Investigation. I 
conclude that increases of Imports like 
or directly competitive with men’s and 
hoy’s suits, sportcoats, and trousers pro¬ 


duced at the Frederick, Maryland; Mc- 
Connelsburg. Pennsylvania; and New 
Bern, North Carolina plants of Sagner 
Inc. did not contribute importantly to 
the total or partial separations of the 
workers at such plants. 

Signed at Washington. D C. this 16th 
day of December 1975. 

Gloria G. Pratt. 

Director. Office of 
Foreign Economic Policy . 

|TO Doc 75 34901 Filed 12 30-76:8:45 am) 


(TA-W-2001 

WOLFF SHOE MANUFACTURING CO. 

Certification Regarding Eligibility To Apply 
for Worker Adjustment Assistance 

In accordance with section 223 of the 
Trade Act of 1974 the Department of 
Labor herein presents the results of 
TA-W-200: investigation regarding cer¬ 
tification of eligibility to apply for worker 
adjustment assistance as prescribed in 
section 222 of the Act. 

The investigation was initiated on 
September 20. 1975 in response to a 
worker petition received on Septem¬ 
ber 29. 1975 which was filed by workers 
and former workers producing women’s 
leather shoes at the Union, Missouri 
plant of the Wolff Shoe Manufacturing 
Company. 

The notice of investigation was pub¬ 
lished in the Federal Register on Octo¬ 
ber 7. 1975, (40 FR 46377). No public 
hearing was requested and none was 
held 

The information upon which the de¬ 
termination w’as made was obtained 
principally from officials of the WolfT 
Shoe Manufacturing Company. Its cus¬ 
tomers. the American Footwear Indus¬ 
tries Association, the U.S. Department of 
Commerce, and the U.S. International 
Trade Commission, industry analysts, 
and Department files. 

In order to make an affirmative deter¬ 
mination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance. each of the group eligibility re¬ 
quirements of Section 222 of the Trade 
Act of 1974 must be met; 

< 1 > That a significant number or pro¬ 
portion of the workers in such workers’ 
firm or an appropriate subdivision of the 
firm have become totally or partially 
separated, or are threatened to become 
totally or partially separated 

12) That sales or production, or both, 
of such firm or subdivision have de¬ 
creased absolutely, and 

<3> That increases of Imports of ar¬ 
ticles like or directly competitive with 
articles produced by such workers' firm 
or an appropriate subdivision thereof 
contributed importantly to such total or 
partial separation, or threat thereof, and 
to such decline in sales or production. 

For purposes of paragraph (3), the 
term “contributed importantly'* means a 
cause which is important but not neces¬ 
sarily more important than any other 
cause. 


Significant total or partial separa¬ 
tions. The average number of production 
workers decreased 5 percent from 1973 
to 1974. 4 percent in the fourth quarter 
of 1974 compared to the like period In 

1973, and 37 percent in the first nine 
months of 1975 compared to the like 
period in 1974. Average weekly hours 
worked by production workers fell 6 per¬ 
cent from 1974 to 1975 and 19 percent in 
the first nine months of 1975 compared 
to the like period in 1974. 

Sales or production, or both , have de¬ 
creased absolutely. Sales of shoes manu¬ 
factured at the Union plant declined 7 
percent from 1973 to 1974. Total sales de¬ 
creased six percent from 1973 to 1974 
and 26 percent in the first nine months 
of 1975 compared to the same period in 

1974. 

Sales by Wolff Shoe of domestically 
manufactured shoes fell 26 percent in 
the fourth quarter of 1974 compared to 
the same period in 1973. Sales of im¬ 
ported shoes rose 11 percent in the fourth 
quarter of 1975 compared to the same 
quarter, previous year. Sales of domesti¬ 
cally manufactured shoes fell 43 percent 
in the first nine months of 1975 compared 
with the same period in 1974, while sales 
of imported shoes fell 9 percent in the 
same time period. 

Increased imports contributed impor¬ 
tantly. Imports of articles like or directly 
competitive with those produced at the 
Union plant increased from 167 million 
pairs in 1970 to 216 million pairs in 1973. 
while domestic consumption declined. In 
1974 both imports and consumption de¬ 
clined. 

The ratios of Imports to domestic con¬ 
sumption and production increased from 
40 percent and 66 percent, respectively 
in 1974 to 52 percent and almost 110 per¬ 
cent in 1973. The ratios for 1974 were 
higher than those for 1972 and prior 
years but lower w r hen compared to 1973. 
Imports of women’s and misses footwear 
competitive with those produced at the 
Union plant increased both absolutely 
and relatively to domestic consumption 
and production in the first half of 1975 
compared to the same period in 1974. 

Customers reduced purchases of Wolff 
shoes in favor of lower priced, more fash¬ 
ionable Imports. The Wolff Shoe Manu¬ 
facturing Company Imported 60.7 per¬ 
cent of shoes it sold in the first nine 
months of 1975. as compared to 49.1 per¬ 
cent in the s&me’period of 1974. 

Reduced sales and increased company 
imports of women’s shoes have led to 
declining production at the Union plant 
in late 1974 and the first nine months 
of 1975. The company responded to re¬ 
duced sales and production by both re¬ 
ducing the work force and by reducing 
hours of employment in the latter part 
of 1974 and the first half of 1975. 

The evidence developed by the Depart¬ 
ment’s investigation indicated that the 
separation of workers engaged in em¬ 
ployment related to the production of 
women’s shoes at the Union. Missouri 
plant of the Wolff Shoe Manufacturing 
Company was related importantly to the 
Increased share of the market supplied 
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by competitive imports, by Increased pur¬ 
chases of Imported shoes by customers, 
and to Increased importing of shoes by 
the WolfT Shoe Manufacturing Com¬ 
pany. 

Conclusion. After careful review of the 
facta obtained in the Investigation. I 
conclude that increases of imports like 
or directly competitive with women's 
leather fashion and novelty shoes pro¬ 
duced at the Union. Missouri plant of the 
Wolff Shoe Manufacturing Company 
contributed importantly to the total or 
partial separation of the workers of that 
plant. In accordance with the provisions 
of the Act, I make the following certifi¬ 
cation: 

All hourly, piecework, and salaried workers 
engaged In employment related to the pro¬ 
duction of women’s shoes at the Union. 
Missouri plant of the Wolff Shoe Manufactur¬ 
ing Company who became totally or partially 
aeparated from employment on or after Octo¬ 
ber 3. 1974 are eligible to apply for adjust¬ 


ment assistance under Title n. Chapter 2 of 
the Trade Act of 1274. 

Signed at Washington. D.C. this 17th 
day of December 1975. 

James P. Taylor 

Director , Planning and 
Evaluation Staff . 

I PR Doc.75-34903 Piled 12-00-75:8:45 am] 


INTERSTATE COMMERCE 
COMMISSION 

(Notice No. 06( 

TEMPORARY AUTHORITY 
TERMINATION 

The temporary authorities granted in 
the dockets listed below have expired as 
a result of final action either granting 
or denying the issuance of a Certificate 
or Permit in a corresponding application 
for permanent authority, on the date in¬ 
dicated below: 


Temporary authority apidkwilott 


Pinal action or ctftlflauo 
or poruit 


Data of 


Tmcklo* A WorahouM, MC-SOIIO .MC-2011O Rub-7.. 

Kv**-1** Jwaourr*. UC'UGM £ub-M.RulMtt_ 

n.bA, Tbt W Wfx.mcrt, MC-2W0S Rub lift, Sub-117.MC-N8M Kub-120_ 

i ,ODche ** ,n r^ MC tWOO Pub-17..... MC-2«ftoo Rub.3?_. ::™ 

Transport. Inc., MC-4114* Sut>M7..Mt'-MlIA S«ibSStf„ . 

I^nddor Trwisportjl'a:., MC-51146 Riib-SSS. MC-ft! 14ft <=ub 3#.. 

21C* 1 * 1 McOUmdor 1 Tracking Co.. MCSTUH Rtib-m..MOM7CM Xub-m .. 

KT A WNC Transportation t o.. M< -Afifcl Sub-44......... MC-Oguu fat>-4$ 

KuhnTrarispatijaCm, fne^MCUOM 8ub4A.Mcl*}l*.£r.. 

Mrrclisnta Truck Uaa Inc., MC-77C2 Pub-74. Rub-27.MC-77V77 Pulr-22. * 

Kllnsch 11 null nr Co., MC-4EMB «nb-».... MC-«QM8 felb-4» ~~ 

Truck Uns MC-«Vbl Stiiy'Ji ...MOBSfel Sub-let^—™ 

Ranfry Trucklrtf Co., Mr -Vj?rW Suh-ss.MC-OB920Rob-SS 

^otry Tracking Co., MC-WW Sub47... . M 004920 RubM. 7_17 

CMpfW Carlase Co., Ine.. M J-OT780 Sut> -4%--- MCH»7kO Sub-48. 

PWt Tmnr\)rt Co., Ine., M MW^t Sub-3W....MC-tOMO Rub-341. 

Dtm*t Transit LIim*. Ine.. MC-IOfiftCO Sub-115.....M( -10«tt3 Subl&ft 

beliUll Motor Line, Inc.. M< V10*574 Rub-IM ....MOIOM74 SuI hS. .1111117 

Mi Me Transport. Inc., MC-107OCM Rub-449.MOJ07*i)J Sub-tvo 

NobU Uraham Trwisuort, Inr.. \f 0107183 Sub S3... MC-IOTMB SubSi ~. 

M iliac k. Inr., MO-liffgB Hub-0S3 . ._... 

Kuan Tiaieport Corn.. MO-1074X. riuMOi. SutMffO... MCM074 <6 cubsjt>7 

Imllanhcad Truck line. Inc.. MOI^ri Sub-SU, Sab-370, 8ab3S3 ... MC |<>m» Sub*i£. 

Itcntoii Proa rUtn Uxi*rm, MC-ll<H10.4ub-14.MC-110410 Sob-IS " 

Quality Cartier*, Inr , MC-1MH2U rtub-72J. Rub-725.Sub-715 

D-bA, SchmidgaU Trainfrr. MC-I11274 Sub-2..MCM 11774 Sut»-S.." . 

Gtocndvks Ttwnapori, luc.. MOllt40| Sub43< ...MC-IU401 Kub-444. 

1Kb*. Art la** 1 ranairr. MOU1407 SofeHRft........ MC-111407 Sub-2*. 

D.b.a. Art 1‘apa Tranatrr. MC-111407 8ub3Q....r.. $10111467 Kub44.ll_ ,, 

C. W. Transport, Inc., MOIII** 8tlt>-*).....MC-lIKkM SiitHU.. 

> racoon Transport, ine.. Mc-IIJM6 8ubHU....MOI13M6 ubftl ... 

KricUon Transport Cep., MC-UFJU* Sob**, Sub-Jiv.. MC-HJaM Sub-310 * 

Hanker* Dtfpaich Carp.. MC-1I4M3 8ab-Sll7»fll*4l2.Mt-lUvO Kub-3U 

Poole Truck Lina, (no.. MC-115108 8ub-291.... MC-miftf Kutv-Mcr 

Truck Traustiorw, luc., MC-II5XI1 rtun-3%4.....MC-II5M1 bub474 .. 

Clark Tank Lima Co.. MC-1I5&33 9ub-t7>^..MC-tUftS ihib-171.. 

Mark Trookin*. Inc.. MOI1SSI4 Rub-12. 8ub-IS-- MC lUSlt Rub-14.!**. 

Tbt Maxwell Co., MC-117344 KuhiftL Rub-242.... MC-117344 Rub-243... 

DaUey Kijitea Inc., MC 117571 Hub-2M... MC-U7&74 Sub-234..^__ 

Contract rmfhiro, Inc., MC-ll d/i Rub-€L.... X<MU&* Sub-40 . 

Caravan lUfufpmtwl Carso. Iar., MC-11V78U Sub-23D...MC-Ul»7ftJ 8ut>240..__ 

bouliiwcat Supply luc., MC ll'J7*» Sub 2, Sttb4....MC-UtClw Sub-4.._.1. 


Deo. t, W7S 
Nov. 23s l J7i 
Utv*. 4.W73 
Do, 

Nov. 1I.1W3 
Doc. 3.1V75 
Nov. 21. MT7S 
Nov. IX.WI7& 
Nov. 21.1V75 
Dor. I97S 
Dec. 4.197$ 
Nor. 2i,W» 
NOV. 17. IV75 
Nov 1H. 1075 
1W. AWS 
Nov. 1S.W7A 
Nov. 24. IV75 
Nov. 23,1975 
Nov. 17.1V75 
Doc. 3,1975 
Nov. 13,1975 
Nov. 28s 127$ 
I Vi*. 2 ,1775 
Nov. 17. IV76 
Nov. II.IV75 
Nov, 36,1773 
Nov. 13.1775 
Sept. 2,1871 
Doc. 24,11/75 
Doc. 1.1'/75 
Nov. 14,1775 
Nov. »s li/75 
NOV. *1,1775 
Nov. 14,1775 
Nov. AH 1775 
Nov. 12,1775 
I Vo. 3,1775 
IVc. 2.1775 
Nov. 21,1775 
Nov, 13,1773 
Nov, II. 1775 
Doc. 1.1774 


(TO Doc.75-35078 Filed 


r seal ) Kobekt L. Oswald, 

Secrefarg. 


13-30-75:8:45 am) 


(Notice No 941) 

ASSIGNMENT OF HEARINGS 

Decemder 24. 1975. 

Cases assigned for hearing, postpone¬ 
ment. cancellation or oral argument ap¬ 
pear below and will be published only 
once. This list contains prospective as¬ 
signments only and does not include cases 
previously assigned hearing dates. The 
hearings will be on the issues as pres¬ 
ently reflected in the Official Docket of 
the Commission. An attempt will be made 


to publish notices of cancellation of hear¬ 
ings as promptly as possible, but inter¬ 
ested parties should take appropriate 
steps to insure that they ore notified of 
cancellation or postponements of hear¬ 
ings in which they are interested. 

MC 8497 Sub 1, Glascow Hauling. Inc., now 
a»lgnod January 21, 1976 D canceled and 
application dismissed. 

MC-FC-75074. American Tank Transport, 
Inc.. CurtU Bay. Maryland Transferee and 
Tale Transport Corp. F. Ralph Nogg, Suc¬ 
cessor Trustee. Secaucus, New Jersey 
Transferror, now assigned January 26. 1976. 


at Washington, D C. lit postponed to Febru¬ 
ary 23. 1976. at the Offices of the Inter¬ 
state Commerce Commission. Washington. 
D.C. 

MC 99149 Sub 11, Midway Motor Freight 
Line*, Inc , now assigned January 12, 1976, 
at Little Rock. Ark., will be held at The 
Jmtiee Building, State Capitol. 

MC 130302. Eastern Ski Tours. Inc., now be¬ 
ing a-vigned February 2, 1976, <1 week), 
at Philadelphia, Pm , in a hearing room 
to be later designated. 

MC 140886. Mayfield Motor Lines, Inc., now 
assigned January 19. 1976. at Nashville. 
Tcnn.. will be held at the Jack Spence 
Motor Inn , 82J Murfrectboro Road, Nash¬ 
ville, Tenn.. ln-tead of Room 451 Federal 
Courthouse Bldg., Sth and Broad 
Streets . 

| seal | Robert L. Oswald. 

Secretary. 

1FR Doc 75-35163 Filed 12-30-75: 8:45 am) 


FOURTH SECTION APPLICATION FOR 
RELIEF 

December 24. 1975. 
An application, as summarised below, 
has been fll®d requesting relief from the 
requirements of section 4 of the Inter¬ 
state Commerce Act to permit common 
carriers named or described in the appli¬ 
cation to maintain higher rates and 
charges at intermediate points than 
those sought to be established at more 
distant points. 

Protests to the granting of an applica¬ 
tion must be prepared in accordance 
with rule 40 of the general rules of prac¬ 
tice (49 CFR 1100.40) and filed on or 
before January 15,1976. 

FSA No. 43095— Sulphur from Texas 
City t to Official Territory . Filed by 
Southwestern Freight Bureau, Agent, 
(No. B-678), for interested rail carriers. 
Rates on sulphur (brimstone), crude, in 
carloads, as described in the application, 
from Texas City, Texas, to stations in 
official territory. Grounds for relief— 
Market competition. 

Tariff—-Supplement 67 to Southwestern 
Freight Bureau, Agent, tariff 102-A, 
ICC 6077. Rates are published to be¬ 
come effective on January 31, 1976. 

FSA No. 43096— Starch and Dextrin* 
from Indiana to Southern Territory . 
Filed by Traffic Executive Association- 
Eastern Railroads, Agent, <EIt. No. 
3047 >, for Interested rail carriers. Rates 
on starch and dextrine, in carloads, as 
described in the application, from In¬ 
dianapolis and LaFayette, Indiana, to 
stations in Alabama, Florida, Georgia. 
North Carolina, and South Carolina. 
Grounds for relief—Market compedtlon. 
Tariff—Supplement 223 to Traffic Ex¬ 
ecutive Association—Eastern Rail¬ 
roads, Agent, tariff C. S-126-E. I.C.C. 
C-611. Rates are published to become 
effective on January 24, 1976. 

By the Commission. 

I seal ] Robert L. Oswald. 

Secretary. 

|FR Doc.75-35162 Filed 13-30-76;8:45 ami 
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| Notice No* 45J 

MOTOR CARRIER ALTERNATE ROUTE 
DEVIATION NOTICES 

The following letter-notices of pro¬ 
posals • except as otherwise specifically 
noted, each applicant states that there 
will be no significant effect on the qual¬ 
ity of the human environment resulting 
from approval of its application), to 
operate over deviation routes for operat¬ 
ing convenience only have been filed 
with the Interstate Commerce Commis¬ 
sion under the Commission’s Revised De¬ 
viation Rules-Motor Carriers of Prop¬ 
erty. 1969 (49 CFR 1042.4*0(11 >) and 
notice thereof to all interested persons 
Is hereby given as provided in such rules 
<49 CFR 1042.4(0 (11>). 

Protests against the use of any pro¬ 
posed deviation route herein described 
may be filed with the Interstate Com¬ 
merce Commission in the manner and 
form provided in such rules <49 CFR 
1042.4(c) (12>) at any time, but will not 
operate to stay commencement of the 
proposed operations unless filed on or 
before January 30, 1976. 

Successively filed letter-notices of the 
same carrier under the Commission’s 
Revised Deviation Rules-Motor Carriers 
of Property. 1969. will be numbered con¬ 
secutively for convenience in identifica¬ 
tion and protests, if any. should refer to 
such letter-notices by number. 

Motor Carriers or Property 

No. MC 10343 (Deviation No. 21). 
CHURCHILL TRUCK LINES, INC.. 
Highway 36 West. Chillicothe. Mo. 64601. 
filed December 17. 1975. Carrier proposes 
to operate as a common carrier, by motor 
vehicle, of general commodities, with cer¬ 
tain exceptions, over deviation routes as 
follows: Cl) From Quincy. Ill., over UB. 
Highway 24 to Junction Illinois Highway 
103. thence over Illinois Highway 103 to 
junction Illinois Highway 100. thence 
over Illinois Highway 100 to junction U.8. 
Highway 136. thence over U.8. HighwAy 
136 to junction Interstate Highway 55. 
thence over Interstate Highway 55 to 
Chicago. Ill.. (2) From Quincy, Ill., over 
UB Highway 24 to junction UB. High¬ 
way 51, thence over U.S. Highway 51 to 
junction Illinois Highway 71. thence over 
Illinois Highway 71 to junction Illinois 
Highway 47, thence over Illinois Highway 
47 to Junction U.8. Highway 30. thence 
over U S. Highway 30 to Aurora. 111.. (3> 
From Springfield. Mo., over Interstate 
Highway 44 to junction Interstate High¬ 
way 55. thence over Interstate Highway 
55 to Chicago, Ill., and (4) From Spring- 
field, Mo., over Interstate Highway 44 to 
Junction Interstate Highway 55. thence 
over Interstate Highway 55 to junction 
Illinois Highway 59, thence over Illinois 
Highway 59 to junction U.S. Highway 30. 
thence over U.S. Highway 30 to Aurora. 
Ill., and return over the same routes, for 
operating convenience only. The notice 
indicates that the carrier Is presently au¬ 
thorized to transport the same commodi¬ 
ties, over pertinent service routes as fol¬ 
lows: (l> From Quincy. Ill., over Illinois 
Highway 61 to Junction Illinois Highway 


94, thence over Illinois Highway 94 to 
junction Illinois Highway 9. thence over 
Illinois Highway 9 to junction Illinois un¬ 
numbered Highway, thence over Illinois 
unnumbered highway to junction UB. 
Highway 34, thence over U.S. Highway 
34 to Chicago. Ill., and (2> From Spring- 
field. Mo., over U.S. Highway 65 to Junc¬ 
tion UB. Highway 36. thence over UB. 
Highway 36 to Junction U.S. Highway 24. 
thence over U.8* Highway 24 to Junction 
U S. Highway 61, thence over U.S. High¬ 
way 61 to junction UB. Highway 34. 
thence over UB. Highway 34 to Chicago, 
HL. and return over the same routes. 

No. FC 59583 < Deviation No. 52), THE 
MASON AND DIXON LINES, INCOR¬ 
PORATED, P.O. Box 969. Kingsport, 
Tenn. 37662, filed December 9.1975. Car¬ 
rier proposes to operate as a common 
carrier, by motor vehicle, of general com¬ 
modities, with certain exceptions, over 
deviation routes as follows: (1) From 
Williamsport. Pa., over U.S. Highway 15 
to Trout Run. Pa., thence over Pennsyl¬ 
vania Highway 14 to the Pennsylvania- 
New York State line, thence over New 
York Highway 14 to Elmira. N.Y., and 
(2) From Halls. Pa., over U.S. Highway 
220 to Waverly. N.Y., and return over 
the same routes for operating 'conveni¬ 
ence only. The notice indicates that the 
carrier is presently authorized to trans¬ 
port the same commodities, over a 
pertinent service route ns follows: From 
Williamsport, Pa., over U.8. Highway 220 
to Halls, Pa., thence over Pennsylvania 
Highway 147 (formerly Pennsylvania 
Highway 14) to Muncy. Pa., thence over 
Pennsylvania Highway 442 to Millville. 
Pa., thence over Pennsylvania Highway 
42 to Bloomsburg. Pa., thence over U.S. 
Highway 11 via Scranton, Pa., to Bing¬ 
hamton. N.Y., thence over New York 
Highway 17C toOwego, N.Y.. thence over 
New York Highway 17 to Elmira, N.Y., 
and return over the same route. 

No. MC 106163 (Deviation No. 2), 
ET*WNC TRANSPORTATION COM¬ 
PANY OF ARKANSAS. 132 Legion 
Street. Johnson City. Tenn., 37601, filed 
December 22. 1975. Carrier proposes to 
operate as a common carrier, by motor 
vehicle, of general commodities, with 
certain exceptions, over a deviation 
route as follows: From junction Inter¬ 
state Highway 30 and U.S. Highway 270 
over Interstate Highway 30 to Little 
Rock. Ark., and return over the same 
route for operating convenience only. 
The notice Indicates that the carrier 
is presently authorized to transport the 
same commodities, over a pertinent 
service route as follows: From junction 
Interstate Highway 30 and UB* High¬ 
way 270 (near Malvern. Ark.) over UB. 
Highway 270 to Pine Bluff. Ark., thence 
over UB. Highway 65 to Little Rock. 
Ark., and return over the same route. 

No. MC 112713 (Deviation No. 32), 
YELLOW FREIGHT SYSTEM. INC., 
P.O. Box 7270, 10990 Roe Ave., Shawnee 
Mission, Kans. 66207. filed December 15. 
1975. Carrier proposes to operate as a 
common carrier, by motor vehicle, of 


general commodities , with certain excep¬ 
tions. over a deviation route as follows: 
From Albuquerque. N. Mex., over Inter¬ 
state Highw ay 40 to Memphis. Tenn., and 
return over the same route for operating 
convenience only. The notice indicates 
that the carrier is presently authorized 
to transport the same commodities, over 
a pertinent service route os follows: From 
Albuquerque, N. Mex., over UB. Highway 
85 to junction unnumbered highway (for¬ 
merly U S. Highway 85), near Palmer 
Lake, Colo., thence over unnumbered 
highway to Junction UB. Highway 85, 
near Larkspur, Colo., thence over U.S. 
Highway 85 to Denver. Colo., thence over 
UB. Highway 36 to Atwood. Kans., thenco 
over Kansas Highway 25 to Colby, Kans.. 
thence over U.S. Highway 24 to Junction 
U.S. Highway 83, thence over UB. High¬ 
way 83 to Junction unnumbered high¬ 
way. thence over unnumbered highway 
to junction U.S. Highway 40. near Sallna. 
Kans., thence over UB. Highway 40 to 
Junction unnumbered highway, thence 
over unnumbered highway to junction 
UB. Highway 40. thence over UB. High¬ 
way 40 to junction Kansas Highway 18, 
thence over Kansas Highway 18 to Junc¬ 
tion UB. Highway 24, thence over UB. 
Highway 24 to Junction UB. Highway 40, 
thence over UB. Highway 40 to St. Louis. 
Mo., thence across the Mississippi River 
to East St. Louis. Ill., thence over Illinois 
Highway 13 to Belleville. Ill., thence over 
IllinoLs Highway 15 to Mt. Vernon. III., 
thence over U.S. Highway 460 to junc¬ 
tion Illinois Highway 142, thence over 
Illinois Highway 142 to junction Illinois 
Highway 13. thence over Illinois Highway 
13 to Shawneetown. HI., thence across the 
Ohio River to Blackburn, K>\. thence 
over Kentucky Highway 56 to Junction 
Alternate UB. Highway 41. thence over 
Alternate U.S. Highway 41 to Junction 
UB. Highway 41. thence over UB. High¬ 
way 41 to Hopkinsville. Ky., thence over 
Alternate U.8. Highway 41 to Nashville. 
Tenn.. thence over Interstate Highway 40 
to Memphis. Tenn., and return over tho 
same route. Restriction: The service au¬ 
thorized herein at Memphis. Tenn., Is re¬ 
stricted to points in Tennessee within the 
Memphis, Tenn*. Commercial Zone. 

By the Commission. 

I seal I Ro8e«t L. Oswald. 

Secretary. 

|FR Dor 75 35100 Piled 12-30-75:8:45 aroj 


[Notice No. 1031 

MOTOR CARRIER APPLICATIONS AND 
CERTAIN OTHER PROCEEDINGS 

The following publications Include 
motor carrier, water carrier, broker, 
freight forwarder and rail proceedings 
indexed as follows: (1) Grants of au¬ 
thority requiring republication prior to 
certification; (2) notices of filing of 
petitions for modification of existing au¬ 
thorities; (3) new operating right’s ap¬ 
plications directly related to and proc¬ 
essed on a consolidated record with 
finance applications filed under sections 
5(2) and 212(b); (4) notices of filing of 
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sections 5(2) and 210a(b) finance ap¬ 
plications; and (5) notices of filing of 
section 212(b) transfer applications. 

Each applicant (except as otherwise 
specifically noted) states that there will 
be no significant effect on the quality of 
the human environment resulting from 
approval of its application in compliance 
with the requirements of 49 CFR 
1100.250. 

Protests to the granting of the re¬ 
quested authority must be filed with the 
Commission on or before January 30, 
1976 (unless otherwise specified). Fail¬ 
ure seasonably to file a protest will be 
construed as a waiver of opposition and 
participation in the proceeding A pro¬ 
test should comply with section 247(d) or 
section 240(c) as appropriate of the 
Commission’s general rules of practice 
which requires that it set forth specifi¬ 
cally the grounds upon which it is made, 
contain a detailed statement of Pro¬ 
testant’s interest in the proceeding 
(including a copy of the specific por¬ 
tions of its authority which protectant 
believes to be in conflict with that sought 
in the application, and a detailed de¬ 
scription of the method—whether by 
Joinder, Interline, or other means—by 
which protestant would use such author¬ 
ity to provide all or part of the service 
proposed), and shall specify with par¬ 
ticularity the facts, matters, and things 
relied upon, but shall not Include Issues 
or allegations phrased generally. Pro¬ 
tests not In reasonable compliance with 
the requirements of the rules may be 
rejected. The original and one (1) copy 
of the protest (except for petitions and 
Finance Dockets under Rule 40 requiring 
the original and six (6) copies of the 
protest) shall be filed with the Commis¬ 
sion, and a copy shall be served concur¬ 
rently upon applicant’s or petitioner's 
representative, or applicant or petitioner 
if no representative is named. If the pro¬ 
test includes a request for oral hearing, 
such requests shall meet the require¬ 
ments of section 247(d)(4) or section 
240(c)(4) of the special rules, and shall 
include the certification required therein. 

No. MC 108119 (8ub-No. 37) iRepub- 
Jicatlon). filed March 12, 1973, and pub¬ 
lished In the Federal Register Issue of 
May 10, 1973, and republished this issue. 
Applicant: E. L, MURPHY TRUCKING 
CO., a Corporation. 3303 Sibley Memo¬ 
rial Highway. St. Paul. Minn. 55121. 
Applicant's representative: Andrew A. 
Clark, 1000 First National Bank Bldg.. 
Minneapolis. Minn. 55402. A Corrected 
Decision and Order of the Commission, 
Review Board Number 3. dated Novem¬ 
ber 11.1975. and served December 8,1975. 
finds that the present and future public 
convenience and necessity require oper¬ 
ation by applicant. In Interstate or for¬ 
eign commerce, as a common carrier by 
motor vehicle, of Metal and metal ar¬ 
ticles. <1> between points in Minnesota, 
on the one hand, and, on the other, 
points in Iowa, North Dakota, South 
Dakota. Wisconsin, and the Upper Pe- 
: Insula of Michigan: (2) between points 
in Minnesota, on the one hand. and. on 
the other, points in Montana. Missouri. 


Illinois, Indiana. Ohio, and the Lower 
Peninsula of Michigan: (3) between 
points in Minnesota; (4) between points 
in Minnesota, on the one hand, and. on 
the other, points in the United States 
(except points in Montana. North 
Dakota. South Dakota, Iowa. Missouri. 
Wisconsin, Illinois, Michigan, Indiana. 
Minnesota, Ohio. Washington. Oregon, 
and Idaho); and (5) between points in 
Minnesota, on the one hand. and. on the 
other, points in Ada and Jerome Coun¬ 
ties, Idaho, restricted in (5) above to 
Joinder or interline at Ada and Jerome 
Counties, Idaho, that applicant Is fit. 
willing, and able properly to perform 
such service and to conform to the re¬ 
quirements of the Interstate Commerce 
Act and the Commission's rules and regu¬ 
lations thereunder. The purpose of this 
republication is to indicate applicant’s 
'‘rounded-out” grant of authority to In¬ 
clude the transportation of non-‘ 4 heavy 
hauling" commodities as well as those 
within the ambit of "heavy hauling”. Be¬ 
cause it is possible that other parties who 
have relied upon the notice of the appli¬ 
cation as published, may have an Interest 
in and would be prejudiced by the lack 
of proper notice of the authority de¬ 
scribed above. Issuance of a Certificate In 
this proceeding wfll be withheld for a 
period of 30 days from the date of this 
publication of the authority actually 
granted, during which period any proper 
party in interest may file an appropriate 
petition for Intervention or other relief 
in this proceeding setting forth In detail 
the precise manner In which It has been 
so prejudiced. Pleadings may be tendered 
with respect to the modiflcatlon(s) of 
applicant's grant of authority indicated 
by the purpose for this republlcation. 

No. MC 113855 (Sub-No. 286) (Repub¬ 
lication). filed November 12. 1973. and 
published in the Federal Register of 
January 3, 1974. and republished this 
issue. Applicant: INTERNATIONAL 
TRANSPORT. INC., 2450 Marlon Road 
8E., Rochester, Minn 55901. Applicant's 
representative: Alan Foss, 502 First Na¬ 
tional Bank Bldg.. Fargo. N. Dak. 58102. 
A Corrected Decision and Order of the 
Commission, Review Board Number 3. 
dated November 11.1975, and served De¬ 
cember 8, 1975, finds that the present 
and future public convenience and neces¬ 
sity require operation by applicant, in 
interstate or foreign commerce, as a 
common carrier, by motor vehicle, of 
metal and metal articles. (1) between 
Minot, N. Dak., and points in Minnesota 
and those in that part of North Dakota 
south and west of a line beginning at 
the Montana-North Dakota State line 
and extending along U.S. Highway 2 to 
Lakota. N. Dak., thence along North Da¬ 
kota Highway 1 to the United States- 
Canada Boundary line, not including 
points on the indicated portions of the 
highways specified other than Minot. N. 
Dak.: (2) between Escanaha. Mich., and 
points in Wisconsin, on the one hand, 
and. on the other, points In Idaho, Ore¬ 
gon. and Washington, restricted against 
the transportation (a) of aircraft and 
missiles and parts thereof, and (b) fur¬ 


ther restricted against service to or from 
those points in Wisconsin on and south 
of UJ3. Highway 12, on and west of U.S. 
Highway 53. and on and north of UB. 
Highway 8, and further restricted against 
shipments to Escanaba. Mich., and to 
points in the above-described service 
area in Wisconsin against those com¬ 
modities as are being transported for re¬ 
building or repair. 

(3) Between Davenport, Iowa, on the 
one hand. and. on the other, points in 
that part of Illinois on, north and west 
of a line beginning at Quincy, Ill, and 
extending along Illinois Highway 104 to 
junction U.S. Highway 66. thence north¬ 
ward along U.8. Highway 66 to Junction 
Illinois Highway 53 (formerly Alternate 
U.8. Highway 66). at or near Gardner. 
Ill., thence along Illinois Highway 53 to 
junction U.S. Highway 66 at a point ap¬ 
proximately 10 miles northeast of Plain - 
field, HI.. and thence along U.8. High¬ 
way 66 to Chicago, HI.; (4) between 
Elgin, HI., on the one hand. and. on the 
other, 8c ran ton, Reading. Allentown, 
Harrisburg. Lancaster, and Hazleton. 
Pa., and mines In that part of Pennsyl¬ 
vania south and west of a line begin¬ 
ning at the Pennsylvania-Ohio State 
line ond extending along U 8. Highway 
224 to junction US. Highway 422. 
thence along U.S. Highway 422 to junc¬ 
tion U.S. Highway 19 near Rose Point. 
Pa., thence along U.S. Highway 19 to 
junction unnumbered highway near 
Portersvllle. Pa., thence along unnum¬ 
bered highway via Prospect. Pa,, to 
Junction U.S. Highway 422. thence along 
U.S. Highway 422 to Ebensburg. Pa., 
thence along U.S. Highway 22 to junc¬ 
tion U.S. Highway 522. thence along 
U.8. Highway 522 to Junction Pennsyl¬ 
vania Highway 641 (formerly Pennsyl¬ 
vania Highway 433 >, thence along 
Pennsylvania Highway 641 to junction 
Pennsylvania Highway 997, and thence 
along Pennsylvania Highway 997 to the 
Pennsylvania-Maryland State line, in¬ 
cluding points on the indicated portion-- 
of the highways specified, and points in 
West Virginia, Kentucky. Indiana, and 
Ohio. 

(5) Between points in Pennsylvania on 
and east of a fine beginning at the Mary- 
land-Pennsylvania State line and ex¬ 
tending along unnumbered highway (for¬ 
merly portion U S. Highway 15), to Junc¬ 
tion Business U.8. Highway 15, near Fair- 
play, Pa., thence along Business U.8. 15 
through Gettysburg. Pa., to Junction U.S 
Highway 15, thence along U 8. Highway 
15 to Junction unnumbered highway (for¬ 
merly portion U S Highway 15). thoncc 
along unnumbered highway through 
Clear Spring. Pa., to Junction UB. High¬ 
way 15. thence along U.S. Highway 15 
to the Pennsylvania-New York State line 
(except points In Berks. Bucks. Chester 
Delaware. Montgomery, and Philadelphia 
Counties. Pa . and points in Pennsylvania 
on and east of the above-described line 
in Adams, York. Cumberland, Perry. 
Dauphin. Lebanon, and Lancaster Coun¬ 
ties, Pa„ and points in Pennsylvania on 
and east of U8. Highway 15 and north 
of the East Branch of the Susquehanna 
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River in Tioga, Bradford, Lycoming, Sul¬ 
livan. Union, Snyder. Northumberland, 
Montour, and Columbia Counties, Pa.), 
on the one hand, and, on the other, points 
in Rhode Island. Massachusetts. Con¬ 
necticut. New York, New Jersey. Dela¬ 
ware, Maryland. Virginia. North Caro¬ 
lina. Ohio, and the District of Columbia; 
i6> between points In South Dakota, and 
those in Minnesota and Iowa within 50 
miles of Sioux Falls, 8. Dak., on the one 
hand, and. on the other, points in Iowa, 
Nebraska, and North Dakota, and those 
in Minnesota on or south of U.S. Highw ay 
12 and on or west of a line beginning at 
Minneapolis. Minn., and extending along 
U S Highway 65 to junction Minnesota 
Highway 50 (formerly portion of U.S. 
Highway 65), thence along Minnesota 
Highway 50 to Farmington. Minn., thence 
along Minnesota Highway 3 (formerly 
portion of U.S. Highway 65). via North- 
field. Minn., to Fairbault, Minn., thence 
along U.S. Highway 65 to Junction Min¬ 
nesota Highway 30 (formerly portion Ui>, 
Highway 65). thence along Minnesota 
Highway 30 to junction unnumbered 
highway cast of Ellendale, Minn., thence 
along unnumbered highway to Geneva, 
Minn., and thence along U.8. Highway 
65 via Albert Lea, Minn., to the Minne- 
50ta-Iowa State line. 

«7) Between points in South Dakota, 
and those in Minnesota and Iowa within 
50 miles of Sioux Falls. 8. Dak., on the 
one hand, and, on the other, points in 
Colorado, Wisconsin. Illinois, Michigan, 
Indiana. Kansas, and Missouri; (8) be¬ 
tween points in the part of South Dakota 
east of the Missouri River, and those In 
Minnesota and Iowa within 50 miles of 
Sioux Falls, S. Dak., on the one hand, 
and. on the other, points in Montana and 
Wyoming; (9) between points in South 
Dakota, on the one hand. and. on the 
other, points in Ohio, Pennsylvania, and 
UtAh; (10) from Beresford, Sioux Falls. 
Dell Rapids, and Hawarden. S. Dak., to 
points in California. Oregon, and Wash¬ 
ington; <il> between points in Califor¬ 
nia. on tiie one hand. and. on the other, 
points in Idaho. Montana, Nevada, Ore¬ 
gon, Utah. Washington, and Wyoming; 
fl2) between points in Oregon and 
Washington, on the one hand. arid, on 
the other, points in Montana. Nevada. 
Utah, and Wyoming; 03) between 
points in Idaho and Nevada, on the one 
hand. and. on the other, points in Mon¬ 
tana. Wyoming, and Utah, restricted to 
service at points In Montana, Wyoming, 
and Utah for purposes of Joinder only; 
<U» from points In Michigan and Ohio 
to points in California. Nevada, and 
Utah; U5) between points in California 
and Utah, on the one hand. and. on the 
other, ixrints in Connecticut. Delaware, 
HlinoU. Indiana. Iowa, Kentucky. Mary¬ 
land. Massachusetts, Michigan, Missouri, 
Nebraska. New Jersey. New York. North 
Carolina, Ohio, Pennsylvania. Rhode Is¬ 
land, Virginia, West Virginia, and Wis¬ 
consin. and the District of Columbia. 

< 16> From points in California and 
Utah to points in Maine. New Hampshire, 
and Vermont; (17) from points in Cali- 
torol* to points in North Dakota. South 
Dakota, Tennessee, and Mississippi; and 


(18’ between points in Wisconsin, those 
in that part of Illinois on and north of 
UjS. Highway 6. those in that part of 
Iowa on and north of a line beginning at 
the Iowa-Illinois State line and extend¬ 
ing along Ui3. Highway 6 to Junction 
unnumbered highway (formerly portion 
of U.S. Highway 6). thence along un¬ 
numbered highway through Victor and 
Brooklyn. Iowa, to junction U.S. High¬ 
way 6. thence along U.S. Highway 6 to 
junction Iowa Highway 90 (formerly* por¬ 
tion of U.S. Highway 6), tiience along 
Iowa 90 through Colfax. Iowa, to Des 
Moines. Iowa, and on and east of U.8, 
Iilgbwn • 65 from Des Moines to the 
Iowa-M. luesota State line, and those in 
part of Minnesota within 25 miles of the 
Mlnnesota-Iowa State line and of the 
Minnesota-Wisconsin State line; that 
applicant is At, willing, and able properly 
to perform such service and to conform to 
the requirements of the Interstate Com¬ 
merce Act and the Commission's rules 
and regulations thereunder. The purpose 
of this republication is to Indicate ap¬ 
plicant's “rounded-out** grant of author¬ 
ity to include the transportation of non- 
“heavy hauling*' commodities as well as 
those within the ambit of "heavy haul¬ 
ing *. Because it is passible that other 
parties who have relied upon the notice 
of the application ns published, may have 
an interest in and would be prejudiced 
by the lack of proper notice of the au¬ 
thority described above, issuance of a 
Certificate in this proceeding will be 
withheld for a period of 30 days from 
the date of this publication of the au¬ 
thority actually granted, during which 
period any proper party in Interest may 
Ale an appropriate petition for interven¬ 
tion or other relief in this proceeding set¬ 
ting forth in detail the precise manner 
In which it has been so prejudiced. Plead¬ 
ings may be tendered with respect to the 
modification(s) of applicant's grant of 
authority indicated by the purpose for 
this rcpublication. 

No. MC 140497 (Republication), filed 
December 10. 1974. and published in the 
Federal Register Issue of April 3. 1975, 
and republished this issue. Applicant; 
CONTAINER HAULAGE CORP., East 
Broadway, Montlcello. N Y. 12701. Appli¬ 
cant’s representative; Jay M. Zerin. 26 
Court Street. Brooklyn. N.Y. 11242. An 
Order of the Commission, Review Board 
Number 2, dated November 24. 1975, and 
served December 10, 1975, finds that the 
present and future public convenience 
and necessity require operation by ap¬ 
plicant, in interstate or foreign com¬ 
merce. as a contract carrier by motor 
vehicle, over irregular routes, of Ship¬ 
ping container$, truck bodies . and truck 
trailers , between Montlcdlo, N.Y., on the 
one hand, and, on the other. New York. 
Brooklyn, and Staten Island. N.Y.. New¬ 
ark and Jersey City. N.J., Norfolk. Va., 
Boston. Mass., and Philadelphia. West 
Point, and Harrisburg. Pa., under a con¬ 
tinuing contract or contracts with Foun¬ 
tain Welding Corp.. of Montlcello, N.Y., 
Quickway Metal Fabricators. Inc., of 
Montlcello. N.Y., and Goldmark Indus¬ 
tries. Inc., of Swan Lake, N.Y.. that ap¬ 
plicant is At, willing, and able properly 


to perform such service and to conform 
to the requirements of the Interstate 
Commerce Act and the Commission’s 
rules and regulations thereunder. The 
purpose of this republication is to indi¬ 
cate the authorization of service between 
Monticello, N.Y.. on the one hand, and. 
on the other, tlie involved destination 
points. Because it is possible that other 
parties who have relied upon the notice 
of the application as published, may 
have an interest in and would be preju¬ 
diced by the lack of proper notice of the 
authority described above, issuance of 
a Permit in this proceeding will be with¬ 
held for a period of 30 days from the 
date of this publication of the authority 
actually granted, during which period 
any proper party in interest may file an 
appropriate petition for intervention or 
other relief in this proceeding setting 
forth in detail the precise manner In 
which it has been so prejudiced. Plead¬ 
ings may be tendered with respect to the 
modification's) of applicant's grant of 
authority Indicated by the purpose for 
this republication. 

Applications Under Sections 
5 and 210a <b> 

The following applications are gov¬ 
erned by the Interstate Commerce Com¬ 
mission's special rules governing notice 
of filing of applications by motor carriers 
of property or passengers under sections 
5(a) and 210a(b) of the Interstate Com¬ 
merce Act and certain other proceedings 
with respect thereto. <49 CFR 1.240). 

Motor Car suras or Property 

APPLICATIONS FOR CERTIFICATES OR PERMITS 

WHICH ARE TO BE PROCESSED CONCUR¬ 
RENTLY WITH APPLICATIONS UNDER SEC¬ 
TION 9 GOVERNED BY SPECIAL RULE 240 

TO THE EXTENT APPLICABLE 

No. MC-F-12709. Authority sought for 
continuance In control by TRANSPOR¬ 
TATION CONSULTANTS. INC.. 6538 
Collamer Rd., E. Syracuse. NY 13057, 
of FAIRFIELD TRANSPORTATION 
CORP., and for acquisition by FRED¬ 
ERICK J. DURKIN. AND JOHN C. 
DURKIN. JR., all of the above-men¬ 
tioned address, of control of FAIRFIELD 
TRANSPORTATION CORP.. through 
the acquisition by TRANSPORTATION 
CONSULTANTS. INC. Applicants' attor¬ 
ney; John Andrew Kundtz, 1100 Na¬ 
tional City Bank Bldg.. Cleveland. OH 
44114. Operating rights sought to be con¬ 
trolled: In pending No MC-141487. 
FAIRFIELD TRANSPORTATION 

CORP.. seeks authority to operate os a 
contract carrier, by motor vehicle, over 
irregular routes, transporting; (1) Bev¬ 
erages and flavoring syrups, in contain¬ 
ers. empty containers and materials, 
supplies and equipment used in the pro¬ 
duction. packaging, sale and distribution 
of beverages and flavoring syrups (ex¬ 
cept commodities in bulk >, between Cic¬ 
ero. N.Y.. on the one hand. and. on the 
other, points in Connecticut. Massachu¬ 
setts. New Jersey, New York, Pennsyl¬ 
vania. and Vermont; (2) beverages, in 
containers, between points in Pennsyl¬ 
vania, on the one hand. and. on the other, 
points in Albany. Allegany. Broome, Cat- 
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taraugus. Cayuga. Chautauqua. Che¬ 
mung. Clinton, Columbia. Cortland. Erie. 
Essex. Franklin. Fulton, Genceec, Jeffer¬ 
son, Monroe. Niagara. Oneida. Onon¬ 
daga. Ontario. Orange, Rensselaer, St. 
Lawrence, Schenectady, Steuben, Tomp¬ 
kins. and Warren Counties, N.Y.; and (3) 
materials, supplies and equipment used 
In the production, packaging, sale and 
distribution of beverages (except com¬ 
modities in bulk), between points in 
Connecticut. New Jersey. Pennsylvania 
and Vermont, on the one hand, and, on 
the other, points in Albany, Allegany. 
Broome, Cattaraugus. Cayuga, Chau¬ 
tauqua, Chemung, Clinton. Columbia, 
Cortland, Erie, Essex. Franklin. Fulton, 
Genesee, Jefferson, Monroe, Niagara, 
Oneida, Onondaga. Ontario. Orange. 
Rensselaer. St. Lawrence, Schenectady, 
Steuben, Tompkins and Warren Coun¬ 
ties, N.Y., under a continuing contract 
or contracts with Clinton's Ditch Coop¬ 
erative Company, Inc. of Cicero. N.Y. 
(Permit not yet issued). 

No. MC-F-12715. Authority sought for 
purchase by OVERNITE TRANSPOR¬ 
TATION CO., 1100 Commerce Road, 
Richmond. VA 23209, of a portion of the 
operating rights and property of KENT 
FREIGHT LINES, INC.. 304 Stockhams 
Lane, Aberdeen, MD 21001, and for ac¬ 
quisition by J. HARWOOD COCH¬ 
RANE, also of Richmond. VA 23209. of 
control of such rights and property 
through the purchase. Applicants' attor¬ 
neys: Eugene T. Liipfert, 1660 L St., 
N.W.. Washington, DC 20036, and Wil¬ 
liam B. Dulany, 127 E. Main St.. Box 
525. Westminster. MD 21157. Operating 
rights sought to be transferred: General 
commodifies, with exceptions, as a com¬ 
mon carrier over regular routes, between 
Elkton. Md.. and Wye Mills. Md., be¬ 
tween Galena, and Federalsburg. Md., 
between Junction Maryland Highways 
313 and 16 south of Denton, and Feder¬ 
alsburg. Md., between Denton, and Bal¬ 
timore, Md., between Washington, D.C., 
and Stevcnsville (Kent Island), Md., with 
restrictions; between Chestertown, and 
Rock Hall, Md., between Junction U.S. 
Highways 50 and 301 near Queenstown, 
Md., and junction U.S. Highways 301 and 
213 near Centerville, Md., between Junc¬ 
tion Maryland Highways 312 and 313 at 
or near Baltimore Comers. Md., and 
Junction Maryland Highways 312 and 
404 at or near Downes, Md.. serving all 
intermediate points; linoleum and lino- 
leum installation materials, over irregu¬ 
lar routes, from Camden, N.J., to points 
in Harford County. Md.; general com¬ 
modities, with exceptions, between Bal¬ 
timore. Md., on the one hand. and. on 
the other, points In Baltimore and Har¬ 
ford Counties. Md.. with restriction, be¬ 
tween Aberdeen, Md., and points within 
10 miles thereof, on the one hand. and. 
on the other, Camden. NJ., points in 
Delaware north of the Chesapeake-Del¬ 
aware Canal, and points in Pennsylvania 
within 75 miles of Aberdeen except those 
In Adams. Dauphin. Franklin, and Lan¬ 
caster Counties, Pa., and in Chester, 
Franklin, and Lancaster Counties, Pa., 
and in Chester County, Pa., on and west 
of Pennsylvania Highway 896; conces¬ 


sionaires supplies and equipment, be¬ 
tween race tracks in Maryland, on the 
one hand, and, on the other, race tracks 
in Charles Town and Wheeling, W. Va.: 
canned poods, and agricultural commod¬ 
ities when moving In mixed loads with 
canned goods, between points in Cecil 
and Hartford Counties. Md., on the one 
hand, and, on the other, Atlantic City, 
Millville, Camden, and Trenton, N.J., 
Wilmington. Del.. Culpeper, Fredericks¬ 
burg, and Orange. Va., Martinsburg, W. 
Va„ and points In that part of Pennsyl¬ 
vania on and east of a line beginning at 
the Pennsylvanla-Maryland State line 
about 6 miles north of Cumberland, Md, 
thence over U.S. Highway 220 to Wil¬ 
liamsport. Pa., thence over U.S. Highway 
15 to the Pennsylvania-New York 8tatc 
line near LawTenceville, Pa., except 
those In Adams, Dauphin. Franklin, and 
Lancaster Counties. Pa., and those in 
that part of Chester County, Pa., on and 
west of Pennsylvania Highway 896. 
Vendee Is authorized to operate as a 
common carrier in Alabama, Florida, 
Tennessee, North Carolina. South Caro¬ 
lina, Kentucky, Virginia. West Virginia, 
Ohio. Delaware. Maryland. New Jersey. 
Oeorgia. and Indiana. Application has 
been filed for temporary authority under 
section 210a(b>. 

No. MC-F-1271G. Authority sought for 
purchase by McVEY TRUCKING, INC., 
RJL No. 1. Oak wood. IL 61858, of a por¬ 
tion of the operating rights of COOK 
TRANSPORTS. INC., Paxton. IL 60957, 
and for acquisition by LLOYD McVEY 
AND NORMA McVEY. also of Oakwood. 
IL 61858. of control of such rights 
through the purchase. Applicants* at¬ 
torney: Clyde Meachum, 41 On The Mall, 
Danville. IL 61832. Operating rights 
sought to be transferred: Dry fertilizer. 
In bags, as a common carrier over irregu¬ 
lar routes, from Danville. Ill., to points 
in Indiana. Kentucky. Ohio, Michigan, 
and Wisconsin. Vendee Is authorized to 
operate as a contract carrier in Illinois, 
Indiana, Kentucky. Ohio, Michigan, and 
Wisconsin. Application has not been filed 
for temporary authority under section 
210a<b). 

NOTICE 

Chicago and North Western Trans¬ 
portation Company. 400 West Madison 
Street. Chicago. Cook County. Illinois 
60606. represented by Mr. Stuart F. 
Gassner, General Attorney, Chicago and 
North Western Transportation Com¬ 
pany, 400 West Madison Street. Chicago. 
Illinois 60606, hereby gives notice that, 
on the 17th day of December. 1975. it filed 
with the Interstate Commerce Commis¬ 
sion at Washington. D.C., an application 
under Section 5<2> of the Interstate 
Commerce Act for an order approving 
and authorizing the acquisition of track¬ 
age rights over the Milwaukee Road be¬ 
tween Milepost 706.3 and Milepost 777.04 
in the City of Aberdeen, Brown County, 
South Dakota, a distance of approxi¬ 
mately 1.9 miles, which application is 
assigned Finance Docket No. 28081. 

In the opinion of Applicant, the Com¬ 
mission's action requested, i.e., approval 
of the trackage rights, will not have any 
significant impact and will not signifi¬ 


cantly adversely affect the quality of the 
human environment. In accordance with 
the Commission’s regulations <49 C.F.R. 
1100.250) in Ex Parte No. 55 (Sub-No. 4>, 
Implementation—Nat'l Environmental 
Policy Act. 1969, 340 I.C.C. 431 <1972>, 
any protests may include a statement In¬ 
dicating the presence or absence of any 
effect of the requested Commission action 
on the quality of the human environ¬ 
ment. If any such effect is alleged to be 
present, the statement shall Include in¬ 
formation relating to the relevant factors 
set forth th Ex Parte No. 55 < Sub-No. 4), 
supra, Part <b)(l>-<5), 340 LC.C. 431. 
461. 

The proceeding will be handled with¬ 
out public hearings unless protests arc 
received which contain information in¬ 
dicating a need for such hearings. Any 
protests submitted shall be filed with the 
Commission no later than 30 days from 
the date of first publication in the Fed¬ 
eral Register. 

CHICAGO AND NORTH WESTERN 
TRANSPORTATION COMPANY 

By the Commission. 

I seal 1 Robert L. Oswald, 

Secretary. 

(FR Doc.75-35160 Filed 12-30-75;8:45 tun] 


| Notice No. 149] 

MOTOR CARRIER BOARD TRANSFER 
PROCEEDINGS 

December 31, 1975. 

Synopses of orders entered by the 
Motor Carrier Board of the Commission 
pursuant to sections 212(b), 206(a), 211. 
312(b), and 410<g) of the Interstate 
Commerce Act. and rules and regula¬ 
tions prescribed thereunder (49 CFK 
Part 1132), appear below: 

Each application (except as otherwise 
specifically noted) filed after March 27. 
1972, contains a statement by applicants 
that there will be no significant effect on 
the quality of the human environment 
resulting from approval of the applica¬ 
tion. As provided in the Commission s 
Special Rules of Practice any interested 
person may file a petition seeking recon¬ 
sideration of the following numbered 
proceedings on or before January 20. 
1976. Pursuant to section 17(8) of the 
Interstate Commerce Act, the filing of 
such a petition will postpone the effec¬ 
tive date of the order In that proceeding 
pending its disposition. The matters re¬ 
lied upon by petitioners must be specified 
in their petitions with particularity. 

No. MC-FC-76193. By order entered 
December 24. 1975. the Motor Carrier 
Board approved the transfer to Donald 
L. Kerbs, doing business as C & R Truck 
Line. Sallna. Kans., of the operating 
rights set forth in Certificate No. MC 
98658 i Sub-No. 1) and Certificates of 
Registrations Nos. MC 98658 (Sub-No. 
4), MC 98658 (Sub-No. 5). MC 98658 
(Sub-No. 6). MC 98658 <6ub-No. 7), and 
MC 98658 (Sub-No. 8). issued June 22. 
1970. June 22, 1970. September 1. 1970. 
April 4, 1972. September 21. 1973. and 
September 18,1975. respectively, to Don¬ 
ald L. Kerbs and Neal J. Lovln. doing 
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business as C k R Truck Line. Sallna. 
Kans.. authorizing the transportation ot 
general commodities, with exceptions, 
between specified points in Kansas. Don- 
aid L. Kerbs. 1012 W. North St.. Salina, 
Kans. 67401. representative for appli¬ 
cants. 

No. MC-FC-76165. By order of Decem¬ 
ber 23. 1975. the Motor Carrier Board 
approved the transfer to Tri-State Air 
Freight, Inc,. Ess Lug ton. Pa., of Certifi¬ 
cate No. MC 133629 Sub-No. 1. issued 
January 25. 1974. to Michael Scalea, Sr.. 
D/B/A Scalea's Delivery Service. Broom- 
hall. Pa., authorizing the transportation 
of general commodities between specified 
points in Pennsylvania and New Jersey. 
Leonard A. Jaskiewicz, Grove. Jaskie- 
wicz, Gilliam and Cobert. 1730 M Street, 
N.W., Washington. D C.. 20036. Attorney 
for Transferee. # 

No. MC-FC-76204 By order of Decem¬ 
ber 23. 1975, the Motor Carrier Board ap¬ 
proved the transfer to Careful Enter¬ 
prises, Ltd., D/B/A Julka Moving k 
Storage Co.. Fond du Lac. Wisconsin, of 
Certificate No. MC-2879 issued June 4. 
1959. to Petrie Storage k Transfer Co.. 
Inc., Fond du Lac. Wisconsin, authorizing 
the transportation of household goods 
and general commodities from to and 
between specified points In Wisconsin 
and Illinois. Frank 8. Fuller, President. 
Careful Enterprises, Ltd.. 221 Lewis 
Street. Fond du Lac, Wisconsin 54935. 

No. MC-FC-76208. By order of Decem¬ 
ber 23. 1975. the Motor Carrier Board 
approved the transfer to Lakin Moving 
and 8torage, Inc.. Fond du Lac. Wiscon¬ 
sin. of Certificate No. MC 60727 issued 
March 26. 1974, to Careful Enterprises, 
Ltd., D/B/A Julka Moving k Storage Di¬ 
vision, Fond du Lac. Wisconsin, author¬ 
izing the transportation of household 
goods, between points in Fond du Lac 
County, Wis., on the one hand, and, on 
the other, points in Illinois. Oary E. 
Lakin, President, Lakin Moving and 
Storage. Inc., 223 West Eleventh Street, 
Fond du Lac, Wisconsin 54935. 

No. MC-FC-76239. By order of De¬ 
cember 24. 1975, the Motor Carrier 
Board approved the transfer to Reli¬ 
ance Van Company, Inc., Conshohocken. 
Pa, of Certificates Nos. MC 21436 and 
MC 21436 Sub 2 issued by the Commis¬ 
sion August 9. 1961. and February 26, 
1070. respectively, authorizing the 
transportation of household goods be¬ 
tween Philadelphia, Pa., and points 
within 15 miles thereof, on the one hand, 
and. on the other, points In New Jersey. 
Delaware. Maryland, the District of Co¬ 
lumbia, and a described portion of New 
York, and potted flowers from Norwood, 
Pa., to New York, New Rochelle, and ML 
Vernon, N.Y., Baltimore. Md.. and 
Washington. D.C.; and used household 
^ooda between points In Pennsylvania, 
Jersey, and Delaware, respectively. 
Robert J. Gallagher, Esquire, Brodsky, 
iJnett and Altman. 1776 Broadway. 
New York, NY 10019. 

No. MC-FC-76254. By order of De¬ 
cember 24, 1975. the Motor Carrier 
Board approved the transfer to Jenkins 


and Nagel. Inc., Wolcott. Indiana, of 
Permits No. MC 133922 Sube I. 3 and 4. 
Issued October 12, 1970, April 20. 1971, 
and March 6. 1972, to William H. Nagel. 
D/B/A Jenkins and Nagel Trucking Co., 
Wolcott. Indiana, authorizing the 
transportation of various specified com¬ 
modities from and to points in the 
United States. Alki E. Scopelitis, 815 
Merchants Bank Building, Indianapolis, 
Ind. 46204. 

Robert L. Oswald, 

, Secretary. 

|PR Doc 75-35101 Filed 12-30-75:8:45 am) 


| Notice No. 104) 

MOTOR CARRIER. BROKER. WATER CAR¬ 
RIER AND FREIGHT FORWARDER AP¬ 
PLICATIONS 

December 26, 1975. 

The following applications are gov¬ 
erned by Special Rule 1100 247 1 of the 
Commission's general rules of practice 
<49 CFR, as amended), published in the 
Federal Register issue of April 20. 1966. 
effective May 20, 1966. These rules pro¬ 
vide. among other things, that a protest 
to the granting of an application must 
be filed with the Commission within 30 
days after date of notice of filing of the 
application is published In the Federal 
Register. Failure seasonably to file a 
protest will be construed as a waiver of 
opposition and participation in the pro¬ 
ceeding. A protest under these rules 
should comply with section 247(d)(3> 
of the rules of practice which requires 
that it set forth specifically the grounds 
upon which it is made, contain a de¬ 
tailed statement of Protestant's interest 
In the proceeding (including a copy of 
the specific portions of Its authority 
which protestant believes to be In con¬ 
flict with that sought In the application, 
and describing in detail the method— 
whether by joinder, interline, or other 
means—by which Protestant would use 
such authority to provide nil or part of 
the service proposed), and shall specify 
with particularity the facts, matters, 
and things retied upon, but shall not In¬ 
clude issues or allegations phrased gen¬ 
erally. Protests not in reasonable com¬ 
pliance with the requirements of the 
rules may be rejected. The original and 
one < 1) copy of the protest shall be filed 
with the Commission, and a copy shall 
1* served concurrently upon applicant’s 
representative, or applicant if no rep¬ 
resentative is named. If the protest in¬ 
cludes a request for oral hearing, such 
requests shall meet the requirements of 
section 247(d) (4» of the special rules, 
and shall include the certification re¬ 
quired therein. 

Section 247(f) of the Commission's 
rules of practice further provides that 
each applicant shall, if protests to its 
application have been filed, snd within 
60 days of the date of this publication, 
notify the Commission in writing <1> 
that it Is ready to proceed and prosecute 


1 Copies or Special Rule 247 (os amended) 
can be obtained bjr writing to the Secretary. 
Interstate Commerce Commission. Wash¬ 
ington. DC. 20423 


the application, or (2) that it wishes to 
withdraw the application, failure in 
which the application will be dismissed 
by the Commission. 

Further processing steps (whether 
modified procedure, oral hearing, or other 
procedures) will be determined generally 
In accordance with the Commission's 
general policy statement concerning 
motor carrier licensing procedures, pub¬ 
lished in the Federal Register issue of 
May 3, 1966. This assignment will be by 
Commission order which will be served 
on each party of record. Broadening 
amendments will not be accepted after 
the date of this publication except for 
good cause shown, and restrictive amend¬ 
ments will not be entertained following 
publication in the Federal Register of a 
notice that the proceeding has been as¬ 
signed for oral hearing. 

Evidence respecting how equipment is 
expected to be returned to an orig n 
point, as well as other data relating to 
operational feasibility (including the 
need for dead-head operations). must be 
presented as part of an applicant's initial 
evidentiary presentation (cither at oral 
hearing or in its opening verified state¬ 
ment under the modified procedure) with 
respect to all applications filed on or after 
December 1,1973. 

If an applicant states In its initial 
evidentiary presentation that empty or 
partially empty vehicle movements will 
result upon a grant of its application, 
applicant will be expected (1) to specify 
the extent of such empty operations, by 
mileages and the number of vehicles, 
that would be Incurred, and (2) to des¬ 
ignate where such empty vehicle opera¬ 
tions will be conducted. 

Each applicant (except as otherwise 
specifically noted* states that there will 
be no significant effect on the quality 
of the human environment resulting 
from approval of its application. 

No. MC 31389 (Sub-No. 209). filed 
November 24, 1975. Applicant: MCLEAN 
TRUCKING COMPANY. 617 Waughtown 
Street, P.O. Box 213. Winston-Salem. 
N.C. 27102 Applicant's representative: 
David P. Eshclman (same address as 
applicant). Authority sought to operate 
as a common carrier, by motor vehicle, 
over regular routes, transporting: Gen¬ 
eral commodities (except those of un¬ 
usual value. Classes A and B explosives, 
household goods as defined by the Com¬ 
mission. commodities in bulk, and those 
requiring special equipment). serving the 
plantsltc and distribution facilities of 
W. R. Grace and Company, Washington 
Research Center, located at or near 
Columbia. Md.. as an off-route point in 
conjunction with applicant's regular 
route operations. 

Nora—Common control may be Involved. 
If a hearing In deemed necessary, the appli¬ 
cant requests it be held at Washington. D C 

No. MC 41432 (8ub-No. 147), filed 
Nov. 26. 1975. Applicant: EAST TEXAS 
MOTOR FREIGHT LINES. INC.. 2355 
Stemmons Freeway, P.O. Box 10125. Dal¬ 
las, Tex. 75207. Applicant's representa¬ 
tive: J. Raymond Chcsney (same address 
as applicant). Authority sought to oper- 
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ate as a common carrier , by motor ve¬ 
hicle, over regular routes, transporting: 
General commodities < except those of 
unusual value. Classes A and B explo¬ 
sives, livestock, household goods as de¬ 
fined by the Commission, commodities in 
bulk, and those requiring special equip¬ 
ment t): Serving the plantsite and ware- 
houne facilities of Amoco Chemicals Cor¬ 
poration, at or near Chocolate Bayou, 
Tex., as an off-route point In connection 
with carrier’s authorized regular-route 
operations to and from Houston. Tex. 

Not *.—It a hearing is deemed nece***ry. 
applicant requests tt be held at either Hous¬ 
ton or Dallas, Tex. 

No. MC 52709 (Sub-No. 336>. filed No¬ 
vember 21, 1975. Applicant: RINGSBY 
TRUCK LINES, INC.. 5773 South Prince 
St., Littleton, Colo. 80120. Applicant’s 
representative: Robert P. Tyler (same 
address as applicant). Authority sought 
to operate as a common carrier, by motor 
vehicle, over regular routes, transport¬ 
ing: General commodities (except those 
of unusual value. Classes A and B explo¬ 
sives, household goods as defined by the 
Commission, commodities in bulk and 
those requiring special equipment), be¬ 
tween Las Vegas, Nev. and Junction U.S. 
Highway 40 and U.S. Highway Alternate 
50 near Wendover, Utah, alternate routes 
for operating convenience only, serving 
no Intermediate points: Prom Las Vegas, 
Nev. over U.S. Highway 93 to junction 
U.S. Highway Alternate 50, thence over 
U.S, Highway Alternate 50 to Junction 
U 8. Highway 40 near Wendover. Utah, 
and return over the same route. 

Not*.—C ommon control may be Involved. 
If a hearing In deemed necessary, the appli¬ 
cant requests tt be held at either Denver, 
Colo, or Salt Lake City. Utah. 

No. MC 59640 i Sub-No. 49). filed No¬ 
vember 26. 1975. Applicant: PAUL8 
TRUCKING CORPORATION. Three 
Commerce Drive, Cranford. N.J. 07106. 
Applicant’s representative: Charles J. 
Williams. 47 Lincoln Park. Newark, N.J. 
07102. Authority sought to operate as a 
contract carrier . by motor vehicle, over 
irregular routes, transporting: Such 
merchandise as is dealt in by wholesale, 
retail, and chain camping and sporting 
goods stores and In connection therewith. 
equipment, materials. and supplies used 
in the conduct of such business, between 
the facilities of Lionel Morsan. Inc., at 
Mahwah. N.J., on the one hand, and. on 
the other, Atlanta, Doraville, Decatur, 
and Forest Park. Ga ., under a continuing 
contract or contracts with Lionel Mor¬ 
gan, Inc. 

Not*.—I f a hearing is deemed necemary. 
applicant requests it be held at New York. 
N T. or Newark. N J. 

No. MC 60014 (Sub-No. 41). filed 
November 20, 1975. Applicant: AERO 
TRUCKING, INC.. Box 308. Monroeville, 
Pa. 15146. Applicant’s representative: A. 
Charles Tell. 100 East Broad Street, 
Columbus. Ohio 43215. Authority sought 
to operate as a common carrier . by 
motor vehicle, over irregular routes, 
transporting: Commodities, the trans¬ 
portation of which, by reason of their 
size or weight require the use of special 


equipment). (1) between points in Ohio 
west of a line beginning at Sandusky. 
Ohio, thence south over UB. Highway 
250 to Junction Ohio Highway 13, thence 
over Ohio Highway 13 to Junction U.S. 
Highw'ay 33. thence over U.8. Highway 
33 to the Ohio-West Virginia State line, 
on the one hand, and. on the other, 
points in Illinois: and <2> between 
points in Ohio west of a line beginning at 
Vermilion. Ohio, thence south over Ohio 
Highway 60 to junction Ohio Highway 
162 at New London, thence west over 
Ohio Highway 162 to junction Ohio 
Highway 13 at Fitchville, thence south 
over Ohio Highway 13 to Junction UB. 
Highway 33 at Athens. Ohio, thence 
south over U.S. Highway 33 to the Olilo- 
West Virginia State line, on the one 
hand, and, on the other, points in In¬ 
diana. 

Notk.—T his application seeks to eliminate 
gateways resulting from Commission ap¬ 
proval of MC-F-11566, Aero Trucking, Inc.- 
Purchase-Kenyon Motor Express, Inc. The 
purpose of this Application is to eliminate 
the gateway at any point in Ohio on And 
east of a line extending from Mansfield, to 
Pomeroy, Ohio along Ohio Highway 13 to 
junction thereof with US. Highway 33 
thenco along US. Highway 33 to Pomeroy, 
and on and south of US. Highway 30 extend¬ 
ing from Mansfield to the Ohio-West Vir¬ 
ginia State Une (except points In Licking 
County. Ohio). If a hearing is deemed neces¬ 
sary, the applicant requests it be held at 
either Columbus, Ohio or Pittsburgh, Pa, 

No. MC 61396 * Sub-No. 300). filed No¬ 
vember 26. 1975. Applicant: HERMAN 
BROS. INC., 2565 St. Marys Ave., P.O. 
Box 189. Omaha. Nebr. 68101. Applicant’s 
representative: John E. Smith, II (same 
address as applicant). Authority sought 
to operate as a common carrier . by motor 
vehicle, over Irregular routes, transport¬ 
ing: Inedible tallow. in bulk, in tank 
vehicles, (1) from points in Nebraska, to 
points In Iowa. Kansas, Missouri, Arkan¬ 
sas, Illinois. Wisconsin. Minnesota, 
South Dakota, Colorado, and Wyoming; 
and (2) from points in Iowa, to points 
in Nebraska, Kansas. Missouri. Arkan¬ 
sas. Illinois, Wisconsin, Minnesota. 
South Dakota. Colorado, and Wyoming. 

Not* —If a hearing la deemed necessary, 
applicant request* it be held at either 
Omaha or Lincoln. Nebr. 

No. MC 61403 <Sub-No. 235), filed No¬ 
vember 24. 1975. Applicant: THE MA¬ 
SON AND DIXON TANK LINES, INC., 
Highway 11-W, Kingsport. Tcnn, 37662. 
Applicant’s representative: W. C. Mit¬ 
chell. Suite 1201,370 Lexington Ave., New 
York. N.Y. 10017. Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Commodities, in bulk, in tank ve¬ 
hicles. from Owensboro. Ky„ to points 
in Illinois, Indiana. Kentucky. Missouri, 
Tennessee, Ohio. Virginia, and West 
Virginia. 

Not*. —Common control may be involved 
If a hearing la deemed ncoeeaary, the ap¬ 
plicant request* it be held at Washington, 
D.C. 

No. MC 78830 (Sub-No. 4). filed No¬ 
vember 19, 1975. Applicant: DEPEND¬ 
ABLE TRUCK LINES, INC., 23322 S.E. 


400th., Enumclaw. Wash. 98022. Appli¬ 
cant’s representative: James T. John¬ 
son, 1610 IBM Bldg.. Seattle. Wash. 
98101. Authority sought to operate as a 
common carrier , by motor vehicle, over 
irregular routes, transporting: General 
commodities (except those of unusual 
value. Classes A and B explosives, house¬ 
hold goods as defined by the Commis¬ 
sion. commodities in bulk, and com¬ 
modities requiring special equipment), 
between points in King and Pierce 
Counties, Wash., restricted to shipment* 
moving to or from the plantsites and 
facilities utllizted by Industrial 8kills of 
Washington. 

Norr.—If a hearing l* deemed necessary 
tho applicant request* it be held at Seattle. 
Wash. 

No. MC 83217 (Sub-No. 67). filed No¬ 
vember 10. 1975. Applicant: DAKOTA 
EXPRESS, INC.. 550 E. 5th Street South. 
South St. Paul, Minn. 55075. Applicant's 
representative: Bill White (same ad¬ 
dress as applicant). Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Foodstuff, from the plantsite and/ 
or warehouse facilities of Jeno’s, Inc., lo¬ 
cated at or near Sodus, Mich., to points 
in Iowa. Kansas. Minnesota. Missouri. 
Nebraska. North Dakota, and 8outh 
Dakota, restricted to traffic originating 
at and destined to named states. 

Nor*.—Common control may be Involved 
If a hearing 1* deemed necessary. the ap¬ 
plicant does not specify a location. 

No. MC 109397 < Sub-No. 324), filed 
November 21, 1975. Applicant: TRI¬ 
STATE MOTOR TRANSIT CO . P.O. 
Box 113-Business-I-44. Joplin. Mo 
64801. Applicant's representative: Max 
G. Morgan. Suite 223 Ciudad Bldg., Ok¬ 
lahoma City. Okla. 73112. Authority 
sought to operate as a common carrier. 
by motor vehicle, over irregular routes, 
transporting: Cellular expanded or 
foamed plastic carpet cushion, in rolls 
from the plantsite of Burton-Dixie Cor¬ 
poration located at Blacksburg. S.C.. to 
points In and east of Minnesota, Iowa. 
Missouri. Arkansas, and Louisiana. 

Nut*.—C ommon control may be Involved 
If a hearing la deemed necessary, the Appli¬ 
cant request* it be held at either 8t. Loul* 
or Kanuut City. Mo. or Washington, D.C. 

No. MC 109462 (Sub-No. 26>, filed 
November 24. 1975 Applicant: LUMBER 
TRANSPORT. INC.. Highway 85. East 
Madisonville, Ky. 42431. Applicant’s rep¬ 
resentative: Carl U. Hurst, P.O. Drawer 
L. Madisonville. Ky. 42431. Authority 
sought to operate as a common carrier 
by motor vehicle, over Irregular routes 
transporting: Gypsum, gypsum wall- 
board, gypsum joint cement, and related 
commodities, from Acme. Tex., to points 
in Kansas. 

Not*. —Common control may be Involved 
If a hearing is deemed neceeaary. applicant 
request* it be held at Portland. Orcg . or 
Seattle. Wash. 

No. MC 113855 (Sub-No. 335), filed 
November 19. 1975. Applicant: INTER¬ 
NATIONAL TRANSPORT. INC., 2450 
Marion Road. S.E., Rochester. Minn. 
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55901 Applicant's representative: Alan 
Foss. 502 First National Bank Bldg.. 
Fargo. N. Dak, 58102. Authority sought 
to operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: <1) Farm machinery and agricul¬ 
tural implements; and (2) attachments. 
accessories and parts for farm machinery 
and agricultural implements, from points 
in Steuben County. N.Y., to points in the 
United States Including Alaska but ex* 
eluding Hawaii. 

Not*.— If a hearing U deemed necessary, 
the applicant request* tt be held At Wash¬ 
ington. DC, 

No. MC 113855 (Sub-No. 336>. filed 
November 21. 1975. Applicant: INTER¬ 
NATIONAL TRANSPORT, INC.. 2450 
Marion Road, 8.E.. Rochester. Minn. 
55901. Applicant’s representative: 
Thomas J. Van Osdel. 502 First National 
Bank Bldg.. Fargo. N. Dak. 58102. Au¬ 
thority sought to operate as a common 
carrier. by motor vehicle, over irregular 
routes, transporting: Pre-cut log build¬ 
ings . and materials and supplies, used in 
the construction, installation and erec¬ 
tion thereof, from points in Albany 
County. Wyo., to points in Minnesota, 
Iowa. Missouri, Arkansas. Tennessee. 
Kentucky. Ohio. Pennsylvania. Michi¬ 
gan. Indiana. Illinois, and Wisconsin. 

Not*,— If a hearing U deemed neceasory, 
applicant requMU It be held at Dem*cr, Colo. 

No. MC 113855 (Sub-No. 337). filed 
November 24. 1975. Applicant: INTER* 
NATIONAL TRANSPORT. INC., 2450 
Marion Road, SJE.. Rochester. Minn. 
55901, Applicant’s representative: Alan 
Foss, 502 First National Bank Bldg.. 
Fargo. N. Dak. 58102. Authority sought 
to operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: (1) Heat exchangers and equal¬ 
izers for air, gas or liquids: machinery 
arid equipment for heating, cooling, con¬ 
ditioning. humidifying, dehumidifying. 
and moving of air. gas or liquids: and 
(2) parts, materials, equipment and sup¬ 
plies (except commodities in bulk) used 
in the manufacture, distribution, instal¬ 
lation or operation of those items named 
in (1) above between points in Monroe, 
Randolph. Perry, and 8t. Clair Coun¬ 
ties, HI., on and south of State High¬ 
ways 177 and 158, on the one hand, and, 
on the other, points in the United States 
<except Alaska and Hawaii), restricted 
to shipments originating at or destined 
to the plantsite and warehouse facili¬ 
ties of the Singer Company, located at 
Monroe. Randolph. Perry', and St. Clair 
Counties, Ill. 

Note.— If * hearing is deemed necesaary, 
Uve applicant requests it be held at either 
Washington, D.C.. or Chicago. III. 

No. MC 116300 (Sub-No. 21). filed 
November 19. 1975. Applicant: NANCE 
AND COLLUMS. INC.. P.O. Drawer J, 
Fern wood, Miss. 39635. Applicant's rep¬ 
resentative: Harold D. Miller. Jr., 1700 
Deposit Ouaranty Plaza, P.O. Box 22567, 
Jackson, Miss. 39205. Authority sought 
to operate as a common carrier, by 
motor vehicle, over irregular routes, 
transporting: Sugar, in sacks or pack¬ 
ages. ( I > from Supreme. La., to points in 


Tennessee: and (2) from Houma, La., to 
points in Georgia and Florida. 

Nor*.—If a hearing is deemed necessary, 
the applicant requests It be held at New 
Orleans, La. 

No. MC 117109 (Sub-No. 15», filed 
November 25. 1975. Applicant: SYKES 
TRANSPORT COMPANY, a Corpora¬ 
tion, Highway 85 East. Madlsonvllle, 
Ky. 42431. Applicant’s representative: 
Carl U. Hurst. P.O. Drawer L, Madison- 
ville. Ky. 42431. Authority sought to op¬ 
erate as a common carrier, by motor ve¬ 
hicle, over irregular routes, transporting: 
Commodities (except in bulk), used in 
the manufacture or repair of trailers, 
semi-trailers, trailer equipment, and 
semi-trailer equipment, between Alcoa. 
Tenn.. on the one hand. and. on the 
other. West Point. Pa.; Charleston, 111.; 
Longview, Tex.: Chowchllla. Calif.; 
Springdale. Ark.: Buffalo. N.Y.: and De¬ 
troit. Mich. 

Not*. —Common control and dual opera¬ 
tions may be involved. If a hearing i* deemed 
necessary, applicant requests tt be held at 
either Knoxville or Nashville. Tenn. 

No. MC 117344 (Sub-No. 248 >. filed No¬ 
vember 21. 1975. Applicant: THE MAX¬ 
WELL CO., a Corporation. 10380 Even- 
dale Drive. Cincinnati. Ohio 45215. Ap¬ 
plicants representative: John R. Stiver- 
son. 1396 West Fifth Avenue. Columbus. 
Ohio 43212. Authority sought to operate 
as a common carrier, by motor vehicle, 
over irregular routes, transporting: 
Sulphuric acid, in bulk, in tank vehicles, 
from East Chicago, Ind., to Cincinnati. 
Ohio. 

Not*.—I f a hearing U deemed necessary, 
the applicant request* it be held at either 
Columbus. Ohio or Cincinnati. Ohio. 

No. MC 117851 ‘Sub-No. 20>. filed No¬ 
vember 21, 1975. Applicant: JOHN 

CHEESEMAN TRUCKING. INC., 501 
North First Street. Fort Recovery, Ohio 
45846. Applicant’s representative: Earl 
N. Merwin. 85 East Gay Street, Colum¬ 
bus. Ohio 43215. Authority sought to op¬ 
erate as a contract carrier, by motor 
vehicle, over Irregular routes, transport¬ 
ing: General commodities (except th 06 e 
of unusual value. Classes A and B ex¬ 
plosives. household goods as defined by 
the Commission, commodities in bulk, 
and commodities requiring special equip¬ 
ment), from points in Connecticut, 
Oeorgia. Illinois, Indiana. Massachusetts, 
Michigan. North Carolina, New Jersey. 
New York. Ohio, Pennsylvania. Tennesee, 
and Wisconsin, to points in Florida, un¬ 
der contract with Scotty’s Inc. 

Not*. —If a hearing is deemed necessary, 
applicant requeau it be held at Columbus, 
Ohio, or Washington. D.C. 

No. MC 117956 <Sub-No. 10) (Clarifi¬ 
cation). filed October 1. 1975, published 
in the Federal Register issue of Octo¬ 
ber 23. 1975. and republished as clari¬ 
fied this issue. Applicant: SCOTT 
TRANSFER CO.. INC., 920 Ashby Street. 
SW.. Atlanta. Oa. 30310. Applicant’s rep¬ 
resentative: William Add&ms. Suite 212, 
5299 Roswell Road, NE., Atlanta, Ga. 
30342. Authority sought to operate as a 
common carrier , by motor vehicle, over 
irregular routes, transporting: (1) A fetal 


containers, mctail container ends , pal¬ 
lets. paper shrouds, chipboard, lacquer, 
in drums, decorated tin plates, in sheets, 
sheet plastic and bottle caps, (a) between 
the plantsite of Crow n Cork & Seal Com¬ 
pany. Inc., located at Atlanta, Ga.. on 
the one hand. and. on the other, points 
in Indiana: and <b> between the plant- 
sites of Crown Cork St Seal Company. 
Inc., located at Chicago and Bradley, IU., 
on the one hand, and. on the other, points 
in Georgia. Kentucky, and Tennessee; 
<2> metal containers and container ends. 

(a) between the plantsitesof Crowm Cork 
Sc Seal Company. Inc., located at Atlanta, 
Ga.. Birmingham. Ala., Spartanburg. 
S.C., Baltimore. Md„ Philadelphia, Pa., 
and Bartow and Orlando. Fla.; and <b) 
between the plantsites named in (2Ha) 
above, on the one hand, and, on the other. 
Louisville. Ky.. and points In Alabama. 
Florida. Georgia, North Carolina and 
South Carolina; (3) lacquer, in contain¬ 
ers and decorated tin plates, in sheets, 
from the plantsite of Crown Cork Sc 
Seal Company located at Atlanta, Ga., to 
Birmingham. Ala., Spartanburg. S.C.. 
Philadelphia. Pa., and Bartow and 
Orlando. Fla. 

(4) Metal containers, container clo¬ 
sures. lacquer in containers, decorated 
tin plate in sheets, and sheet plastic, (a) 
between the plantsite of Crown Cork Si 
Seal Company, Inc., located at Win¬ 
chester, Va.. and the plantsites of Crown 
Cork Si Seal Company, Inc., located at 
Atlanta. Ga., Birmingham. Ala., Spartan¬ 
burg, 8.C., Baltimore. Md.. Philadel¬ 
phia. Pa., and Bartow and Orlando. Finl¬ 
and (b) between the plantsite of Crown 
Cork Si Seal Company, Inc.. located at 
Winchester. Va.. and the plantsites of 
Crown Cork Si Seal Company, Inc., lo¬ 
cated at Atlanta. Ga., Birmingham. Ala.. 
Spartanburg, S.C., Baltimore, Md.. 
Philadelphia, Pa., and Bartow and 
Orlando. Fla., on the one hand. and. on 
the other, points in Alabama. Florida, 
Georgia, North Carolina. South Carolina, 
and Tennessee; (5) (a) metal containers. 

(b) metal container parts, (c) materials 
and equipment used in connection with 
the distribution of metal containers; and 
<d) metal container ends, from Fruit- 
land, Md.. to points in Alabama. Florida, 
Georgia. Kentucky, North Carolina, 
South Carolina, nnd Tennessee: <6> 
metal containers , from the plantsites of 
National Can Corporation, located at 
Baltimore, Md.. Long Island City. N.Y.. 
Edison. NJ., Collierville. Tcim.. and 
Hamburg. Pa., to points In Alabama. 
Arkansas, Florida. Oeorgia. Kansas, 
Kentucky. Louisiana. Mississippi. Mis¬ 
souri, North Carolina. Oklahoma, South 
Carolina, Tennessee, and Texas. (7) 
metal containers , and equipment, mate¬ 
rials and supplies used in the manufac¬ 
ture, sale and distribution of metal con¬ 
tainers and metal container ends( except 
in bulk. In tank vehicles), between the 
facilities of National Can Corporation, 
located at Madisonville, Ky.. on the one 
hand. and. on the other, points In Ala¬ 
bama. Arkansas. Florida. Georgia. Lou¬ 
isiana. Mississippi. North Carolina. 
South Carolina, Tennessee. Kansas. 
Missouri. Oklahoma, and Texas; (8) 
metal cans and can ends, from the facill- 
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tie* of the Ball Corporation, located at or 
near Williamsburg. Va.. to the facilities 
used by Anheuser-Busch, located at or 
near Jacksonville, Flo, 

(9) Afetaf containers. metal container 
ends. shrouds. pallets, chipboard and 
dunnage materials, (a) between Mem¬ 
phis. Tenn.. and Winston-Salem. N.C.: 
and <b) between Tampa, Fla., and 
Winston-Salem. N.C. 

So te. —The purpose of this rcpubilcatlon 
U to indicate that the sole purpose of Appli¬ 
cant's request for Authority In this proceed¬ 
ing Is to convert Its existing And pending 
con tract carrier Authorities (or Application) 
to common carrier Authority. AppllCAnt 
presently holds All the Authority sought 
Above (except <9)(b) which U pending be¬ 
fore the Commission in MC 11694? (Sub-No. 

36) , in MC 116947 (Sub-Nos. 7. 22. 81 And 

37) . Applicant holds contract carrier au¬ 
thority In MC 116947 and subs thereunder, 
therefore dual operations may be Involved. 
If a hearing le deemed necessary, the appli¬ 
cant requests It be held at Atlanta. Oa. 

No. MC 119777 (Sub-No. 322) 
(Amendment’. filed September 8, 1975. 
published in the Federal Register issue 
of October 2. 1975. and republished as 
amended this Issue. Applicant: LIGON 
SPECIALIZED HAULER. INC- High¬ 
way 85 East, Madisonville, Ky. 42431. 
Applicant's representative: Carl U. 
Hurst. P.O. Drawer L. Madisonville. Ky. 
42431. Authority sought to operate as a 
common carrier, by motor vehicle, over 
irregular routes, transporting: (1) Iron 
and steel articles, from points In Liberty 
County. Tex., to points In the United 
States (except Alaska and Hawaii), re¬ 
stricted to the transportation of traffic 
originating at the facilities of National 
Pipe & Tube Company; and <2) mate¬ 
rials. equipment and supplies, used in 
the production and distribution of Iron 
and steel articles (except In bulk. In tank 
vehicles), from points In the United 
States (except Alaska and Hawaii), to 
points in Liberty County, Tex, 

Note. —The purposes of this republication 
are to Indicate that the origin restriction 
applies to Part (1) only, and except bulk 
commodities in tank vehicles In Part (2) 
above. Applicant holds contract carrier au¬ 
thority in MC 126970 and auto thereunder, 
therefore dual operations may be Involved. 
Common control may be Involved. If a hear¬ 
ing U deemed necessary, the applicant re¬ 
quests It be held at either 8t. Louis. Mo., or 
Washington. D.C. 

No. MC 123407 (Sub-No. 274), filed 
November 24. 1975. Applicant: SAWYER 
TRANSPORT. INC- South Haven 
Square, U.8. Highway 6. Valparaiso. Ind. 
46383. Applicant’s representative: Ste¬ 
phen H. Loeb (same address as appli¬ 
cant). Authority sought to operate ns a 
common carrier, by motor vehicle, over 
Irregular routes, transporting: Iron and 
steel articles . from the plant&ite and 
warehouse facilities of North Star Steel 
Company, located at Newport. Minn., to 
points in Washington. Oregon. Cali¬ 
fornia. Nevada. Idaho. Montana. Wyo¬ 
ming. Arizona, Utah. New Mexico, North 
Dakota. South Dakota, Nebraska. Kan¬ 
sas. Oklahoma. Minnesota, Iowa, New 
York. Vermont. Maine. Now Hampshire, 
Massachusetts, Connecticut, Rhode Is¬ 


land, New Jersey, and Delaware, re¬ 
stricted to traffic originating at said 
plantsite and warehouse faculties. 

Not*. —Common control may be Involved. 
If a bearing is deemed necessary, the appli¬ 
cant requests it be held at either St. Paul. 
Minn., or Waahlngton. D.C. 

No. MC 123407 (Sub-No. 275). filed 
November 21. 1975. Applicant: SAWYER 
TRANSPORT. INC.. 8outh Haven 
Square. U.8. Hwy. 6. Valparaiso. Ind. 
46383. Applicant’s representative: Ste¬ 
phen H. Loeb (same address as appli¬ 
cant). Authority sought to operate as a 
common carrier, by motor vehicle, over 
irregular routes, transporting: Plastic 
conduit and iron fittings and connec¬ 
tions. valves, hydrants, and gaskets (ex¬ 
cept oil field commodities, os described 
in Mercer Extension Oil Field Commodi¬ 
ties. 74 M.C.C. 459). from the plantsite 
and warehouse facilities of Clow Corpo¬ 
ration. at Columbia. Mo., to points in 
Montana. Wyoming. Colorado, New Mex¬ 
ico. Arizona. Utah. Idaho. Washington. 
Oregon. Nevada, and California. 

Not*. —Common control may to involved. 
If a hearing la deemed necessary, the appli¬ 
cant requests it to held at Chicago, 111., or 
Columbia. Mo. 

No MC 125708 (Sub-No. 142), filed 
November 26. 1975. Applicant: THUN- 
DERBIRD MOTOR FREIGHT LINES. 
INC.. Highway 32 E., P.O. Box 192, Craw- 
fordsville. Ind. 47933. Applicant’s repre¬ 
sentative: Donald W. Smith, Suite 2465 
One Indiana Square. Indianapolis. Ind. 
46201. Authority sought to operate as a 
common carrier, by motor vehicle, over 
irregular routes, transporting: (1) Iron 
and steel articles, from the plantsite and 
storage facilities of North Star Steel 
Company, at or near WUton. Iowa, to 
points In the United States (except 
Hawaii) and (2) materials, equipment 
and supplies (except in bulk ) used in the 
manufacture and distribution of iron and 
steel articles from points In the United 
States (except HawaU), to the plant site 
and storage facilities of North Star Steel 
Company, at or near WUton, Iowa, re¬ 
stricted to traffic originating at and 
destined to the above named points. 

Note. —If a hearing la deemed necessary, 
the applicant request* it to held at Waah- 
ington. D.C. 

No. MC 126286 (Sub-No. 15>. filed 
November 21. 1975. Applicant: NIX 
TRANSPORTATION. INC- 335 West 
Queen. P.O. Box 721, Albany. Oreg. 97321. 
Applicant’s representative: Lawrence V. 
Smart. Jr.. 419 N.W. 23rd Ave., Portland, 
Oreg. 97210. Authority sought to operate 
as a common carrier, by motor vehicle, 
over irregular routes, transporting: 
Lumber and lumber mill products, be¬ 
tween points In Oregon and Washington. 

Note. —If a hearing U deemed necessary, 
the applicant request* It to held at Portland. 
Oreg. 

No. MC 127737 (Sub-No. 4). filed No¬ 
vember 19. 1975. Applicant: JIM ED¬ 
WARD OODFREY. Route 3, Gaffney, 
8.C. 29340. Applicant’s representative: 
Mitchell King, Jr. f P.O. Box 1628. Green¬ 
ville, 8.C. 29602. Authority sought to 


operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Dry fertilizer and dry fertilizer ma¬ 
terials (except in bulk, in tank or dump 
vehicles), from points in Spartanburg 
County. S.C., to points in Georgia on or 
north of Interstate Highway 20. 

Note.—I f a hearing U deemed necessary 
the Applicant request* It to held at Charlotte 

N.C. 

No. MC 128698 (Sub-No. 11), filed 
November 26. 1975. Applicant: ERDNER 
BROS.. INC., Davidson Road. Swedes - 
boro, N.J. 08085. Applicant's representa¬ 
tive: Chester A. Zvbiut. 366 Executive 
BuUding, 1030 Fifteenth Street NW.. 
Washington. D.C. 20005. Authority 
sought to operate as a common carrier. 
by motor vehicle, over irregular routes, 
transporting: Foodstuffs, in vehicles 
equipped with mechanical refrigeration, 
from the warehouse and storage facilities 
utilized by Peppcridgc Farm located at 
points in Delaware, Maryland, and Penn¬ 
sylvania, to points In Delaware. Mary- 
land. New Jersey. New York. Ohio, Penn¬ 
sylvania. Virginia. West Virginia, and the 
District of Columbia. 

Note.—I f a hearing Is deemed necessary 
the applicant request* It to told at Wash¬ 
ington. D.C. 

No. MC 129301 'Sub-No. 3). filed No¬ 
vember 19. 1975. Applicant: ENGLISH 
AND SONS CORPORATION, 412 Kings- 
highway, Thorofare. N.J. 08086. Appli¬ 
cant’s representative: James H. Sweeney. 
P.O. Box 684. Woodbury. N.J. 08096. Au¬ 
thority sought to operate as a contract 
carrier. by motor vehicle, over Irregular 
routes, transporting: Room fresheners 
from Camden. N.J., to points in Alabama. 
Connecticut. Delaware. District of Co¬ 
lumbia. Florida, Georgia. Illinois, Ken¬ 
tucky, Louisiana. Maine, Maryland. Mas¬ 
sachusetts, Michigan. Mississippi, New 
Hampshire, New York. North Carolina 
Ohio. Pennsylvania. Rhode Island. South 
Carolina. Tennessee. Vermont. Virginia 
West Virginia, and Wisconsin, under a 
continuing contract with Certified Chem¬ 
icals. Inc. 

Not*.— Applicant holds common carrier 
authority In MC 135966 therefore dual opera¬ 
tion* may to involved. If a hearing la deemed 
necessary, the applicant request* it be held 
at either Philadelphia, Pa. or Woohlngtcw 
D.C. 

No. MC 133920 (Sub-No. 12>. filed No¬ 
vember 25. 1975. Applicant: HOWARD 
SHEPPARD. INC. P.O. Box 755, San- 
dersvllie, Ga, 31082. Applicant’s repre¬ 
sentative: Virgil H. Smith, Suite 12,1587 
Phoenix Boulevard. Atlanta, Ga. 3034!) 
Authority sought to operate as a common 
carrier , by motor vehicle, over irregular 
routes, transporting: Lime slurry, in 
bulk, in tank vehicles, from points in 
Georgia, to Dothnm, Ala. 

Note.— If a hearing la deemed tseecss an 
applicant request* tt to told at either At¬ 
lanta or Columbus, Go. 

No. MC 134068 <Sub-No. 24). filed No¬ 
vember 25, 1975. Applicant: KODLAK 
REFRIGERATED LINES. INC.. 3336 E. 
Fruitland Ave., P.O. Box 58327, Vernon. 
Calif. 90058. Applicant's representative: 
Donald L. Stern. Suite 530, Univac Bldg, 
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7100 W. Center Rd., Omaha, Ncbr. 68106. 
Authority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Toilet preparations, 
shampoo . cleaning compounds , paper 
products. advertising matter, and sup¬ 
plies, materials and articles , used by 
manufacturers or distributors of beauty 
supplies, from Fridley, Minn., to points 
In Arizona, California, Colorado. Idaho, 
Montana. Nevada, Oregon, Utah, Texas, 
and Washington. 

Not*.—C ommon control may bo Involved. 
If » hearing Ls deemed nece.-h&ry. applicant 
rrquenta it be held ft! St. Paul, Minn. 

No. MC 134388 (Sub-No. 10>. filed No¬ 
vember 18.1975. Applicant: HOME RUN, 
INC., 3 East Washington Street, James¬ 
town. Ohio 45335. Applicant’s representa¬ 
tive: Boyd B. Ferris, 50 West Broad 
Street. Columbus, Ohio 43215. Authority 
flight to operate as a contract carrier , 
by motor vehicle, over irregular routes, 
transporting: Buildings and component 
parts, materials. supplies and fixtures 
used in the erection or assembly ot build¬ 
ings t except buildings in sections when 
mounted on wheeled undercarriages, and 
cement), between points in New Jersey, 
on the one hand, and, on the other, points 
in Delaware. Maryland. New York, Penn¬ 
sylvania, Virginia, and the District of 
Columbia, under a continuing contract 
with Levitt Residential Communities, 
Inc. 

Not*.— If a hearing Is deemed necessary, 
the Applicant requests It be held at Colum¬ 
bus. Ohio. 

No. MC 135811 (Sub-No. 6). filed No¬ 
vember 26. 1975. Applicant: GARDNER 
TRUCKINO CO.. INC.. 320 Woodlawn. 
P.O Box 567, Waiterboro, S.C. 29488. 
Applicant's representative: Theodore 
Polydoroff, 1250 Connecticut Avenue 
NW. Washington. D.C. 20036. Authority 
nought to operate as a contract carrier, 
by motor vehicle, over Irregular routes, 
transporting: Chains and related at¬ 
tachments, electric welders , and mate¬ 
rials and supplies used In connection 
with electric welders, from the plantsltes 
and shipping facilities of Teledyne Mc¬ 
Kay at or near Waukesha. Wis. and 
York. Pa., to points in Arkansas, Ari¬ 
zona. California. Colorado, Idaho. Loui¬ 
siana. Montana, Nevada, New Mexico, 
North Dakota, Oklahoma, Oregon. South 
Dakota. Texas. Utah. Washington, and 
Wyoming, under a continuing contract 
with Teledyne McKay. 

— If a hearing la deemed necewary. 
Applicant requests It be held at Washington. 

u.c. 

No. MC 136408 (Sub-No. 32>, filed No¬ 
vember 26. 1975. Applicant: CARGO 
CONTRACT CARRIER CORP., P.O. Box 
Highway 20. Sioux City. Iowa 
oil02. Applicant's representative: Wil- 
if? 1 i Hanlon. 60 Park Place. Newark, 
N -J. 07102. Authority sought to operate 
as a contract carrier, by motor vehicle, 
° v ’ er irregular routes, transporting: 
yiemcals and plastics (except in bulk. 

. v «Wcles>, from Sanford. Maine, 
to Detroit. Mich.; Chicago. HI.: Dallas, 
iex.; and Los Angeles. Calif., restricted 
° 11 transportation service to be per¬ 


formed under a continuing contract or 
contracts with American Cyanamld Co., 
at Wayne, N.J. 

Nor*.—Common control may be involved. 
If a hearing Is deemed neceanary. applicant 
requests It be held at New York. N.Y., or 
Washington, D.C. 

No. MC 139091 (Sub-No. 13). filed No¬ 
vember 20, 1975. Applicant: LOGAN 
MOTOR LINES. INC., Rt 2. Box 174A, 
Canyon, Tex. 79015. Applicant's repre¬ 
sentative: Gailyn Larsen, P.O. Box 81849. 
Lincoln. Nebr. 68501. Authority sought to 
operate as a contract carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Vacuum bottles and fillers , lunch 
and picnic boxes and kits, containers, 
travel bags, camping equipment, stop¬ 
pers, plastic articles, jugs , cooling boxes 
and chests, tents, display racks, and insu¬ 
lating material, from the plant&ite and 
storage facilities of King-Seeley Thermos 
Co., at or near Macomb. HI., to points in 
Kentucky. Louisiana, Tennessee. North 
Carolina. South Carolina, Georgia, Flor¬ 
ida. Alabama, and Mississippi, under 
contract with King-Seeley Thermos Co. 

Not*.—I f a hearing 1 b deemed neceoaary, 
applicant requests It be held at Amarillo, 
Tex., or Washington, D.C. 

No. MC 139269 (Sub-No. 6). filed Oc¬ 
tober 14, 1975. Applicant: C. P. CRASKA. 
INC.. 207 Cosby Manor Road, Utica. N.Y. 
13502. Applicant's representative: Mur¬ 
ray J. S. Kirshteln. 118 Bleccker Street, 
Utica. N.Y. 13501. Authority sought to 
opprate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Meats, meat products and meat by¬ 
products, as described in sections A Si C 
of Appendix I to Descriptions in Motor 
Carrier Certificates, 61 M.C.C. 209 and 
766. and Foodstuffs in vehicles equipped 
with mechanical temperature control de¬ 
vices. (1) Between points in New York: 
and (2) From points in Albany. Sche¬ 
nectady. Montgomery, and Rensselaer 
Counties. N.Y.. to points in Vermont, 
and New Hampshire, and points in Mas¬ 
sachusetts on and w’est of U.8. Highway 
5. 

Nort.—Applicant holds motor contract car¬ 
rier authority m MC 9279. therefore dual op¬ 
erations may be Involved. If a hearing la 
deemed necessary, applicant requeats It be 
held at Utica. Syracuse. Albany, or New York. 
N.Y. 

No. MC 139495 (Sub-No. 113>. filed 
November 19. 1975. Applicant: NA¬ 
TIONAL CARRIERS. INC.. 1501 East 
8th Street. P.O. Box 1358, Liberal, Kans. 
67901. Applicant's representative: Her¬ 
bert Alan Dubin, 1819 H Street NW.. 
Suite 1030, Washington. D.C. 20006. Au¬ 
thority sought to operate as a common 
carrier , by motor vehicle, over irregular 
routes, transporting: Plastic and rubber 
materials (except in bulk. In tank ve¬ 
hicles). from the plantsite of The B. F. 
Goodrich Chemical Company, located at 
or near Henry. HI. to points in Colorado. 
Kansas, Oklahoma. Texas, Arizona, and 
Los Angeles and Orange Counties, Calif. 

None.—Applicant, holds contract carrier 
authority in MC 133100 and subs thereunder, 
therefore dual operations may be Involved 
If a hearing in deemed neceaoary. the appli¬ 
cant requests It be held at Washington. D.C. 


No. MC 140648 (Sub-No. 4), filed No¬ 
vember 19, 1975. Applicant; FRANKS 
Si SON. INC., Route 1, Box 108A, Big 
Cabin, Okla. 74332. Applicant's repre¬ 
sentative: James E. Frasier, Mezzanine 
Floor. Beacon Bldg., Tulsa, Okla. 74103. 
Authority sought to operate as a con¬ 
tract carrier, by motor vehicle, over Ir¬ 
regular routes, transporting: Wood 
products, plastic products and sporting 
goods . (1) from Wilton. Maine to points 
In Hutchinson. Kans.; Salt Lake City, 
Utah: Spokane and Tacoma. Wash.; 
Portland. Oreg.: Union City, San Diego 
and Fresno, Calif.; Tulsa and Oklahoma 
City, Okla.: Tolleson. Ariz.: Houston and 
San Antonio. Tex.; Memphis, Tenn.; 
Little Rock, Ark.; Joplin. Mo.; Miami, 
Jacksonville. Dodge Island. Hialeah. Or¬ 
lando and Tampa. Fla.: Atlanta, Ga.; 
Monroe, La.: Indianola and Jackson, 
Miss.: and (2) from Guilford. Maine to 
points in Dallas. Tex.. Los Angeles and 
San Francisco. Calif.: and Seattle, Wash., 
under a continuing contract or contracts 
with Forster Mfg. Co., Inc., and Har¬ 
wood Products Co. 

Non:.—If a hearing Is deemed necesoary. 
the applicant reque»ts It be held nt either 
Boston. Maas., Portland. Maine, or New York. 
N.Y. 

No. MC 141345 (Sub-No. X). filed No¬ 
vember 25. 1975. Applicant: JOSEPH 
DUBIN TRUCKINO CORPORATION. 
477 Leonard Street, Brooklyn. N.Y. 11222. 
Applicant's representative: Robert B. 
Pepper. 168 Woodbridge Avenue. High¬ 
land Park. N.J. 08904. Authority sought 
to operate as a common carrier, by mo¬ 
tor vehicle, over irregular routes, trans¬ 
porting: Juvenile furniture and baby 
wheel goods, from Brooklyn. N Y. to 
Fairfield County, Conn.. Philadelphia. 
Pa. and points in Bergen. Essex. Hudson, 
Mercer. Middlesex, Monmouth. Morris, 
Passaic. Somerset, and Union Counties. 
N.J. 

Not*.— If a hearing la deemed necemary. 
the applicant requeaU it be held at either 
New York. N Y. or Newark, N.J. 

No. MC 141463 <8ub-No. 1). filed No¬ 
vember 18. 1975. Applicant: J. C. DUN¬ 
CAN CO.. INC., 1212 Harrison Avenue. 
Arlington. Tex 76011. Applicant's repre¬ 
sentative: Billy R. Reid, 6108 Sharon 
Road. Fort Worth. Tex. 76116 Authority 
sought to operate as a contract carrier. 
by motor vehicle, over irregular routes, 
transporting: (1) Garbage containers 
and bodies with capacity of one cubic 
yard or greater, and garbage compaction 
equipment having capacity of one cubic 
yard or greater, from Arlington, Tex., 
to points in the United States (except 
Alaska and Hawaii): (2) garbage com¬ 
pactors. from Louisville. Ky.. to Arling¬ 
ton. Tex : and (3) materials, equipment 
and supplies used in the manufacture 
and distribution of garbage containers, 
bodies and garbage compactors, and the 
distribution of garbage, from points in 
the United States i except Alaska and 
Hawaii), to Arlington. Tex., under a con¬ 
tinuing contract or contracts with Dun¬ 
can Distributing, Inc.: Duncan Equip¬ 
ment Co.. Inc., and Grand Prairie Dis¬ 
posal Co.. Inc. 
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Note.—I f m hearing t» deemed necewary. 
the applicant request* it be held at Dalian 
or Fort Worth, Ter. 

No. MC 141540, filed November 21. 
1075. Applicant: B.M.IX. INC,. 7018 
Berkshire Place, Las Vegas, Nev. 80114. 
Applicant’s representative: John Paul 
Pitcher, 140 Montgomery Street, San 
Francisco, Calif. 94104. Authority sought 
to operate as a contract carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Meat , meat products, meat by - 
products, and packing house products, 
from points in Illinois, Iowa. Kansas. 
Minnesota, Missouri, Nebraska, North 
Dakota, and South Dakota, to points in 
California, under contract with Pacific 
Provisions, Inc., restricted to service to 
be rendered for the account of Pacific 
Provisions, Inc., at South 8an Francisco. 
Calif. 

Note.—D ual operation* may be Involved. 
If a hearing u deemed necessary, applicant 
reqtient* It be held at either San Francisco 
or Prcano. Calif. 

No. MC 141572, filed November 21, 
1975. Applicant: COUNCILL HAULING, 
INC.. 1447 Clay Street. Franklin, Va. 
23861. Applicant's representative: Rags¬ 
dale & Leggett. P.O. Box 349. Raleigh. 
N.C. 27602. Authority sought to operate 
as a contract carrier, by motor vehicle, 
over irregular routes, transporting: 
Lumber, particleboard, waste paper, and 
wood residuals, and paper , between 
points in Virginia, North Carolina, and 
South Carolina, under a continuing 
contract or contracts with Union Camp 
Corporation and restricted to the trans¬ 
portation of paper within the state of 
Virginia having a prior or subsequent 
movement by water. 

Note,—I f a hearing la deemed necessary, 
the applicant requests It be held at either 
Raleigh, N.C4 Norfolk. Va. or Washington. 
DC. 

Passenger Application 

No. MC 1934 <8ub-No. 38). filed No¬ 
vember 13. 1975. Applicant: THE AR¬ 
ROW LINE, INC., 105 Cherry Street. 
East Hartford, Conn. 06108. Applicant's 
representative: Frank Daniels. 15 Court 
Square. Boston. Mass. 02108. Authority 
sought to operate as a common carrier , 
by motor vehicle, over irregular routes, 
transporting: Passengers . in special and 
round-trip operations, beginning and 
ending at Hartford. Meriden. New Brit¬ 
ain. Wallingford. New Haven. Bridge¬ 
port, and Waterbury, Conn, and extend¬ 
ing to the site of the New Jersey Sports 
and Exposition Authority located at 
East Rutherford. N.J. 

Not*.—I f a hearing la deemed necessary, 
U*! applicant requests It bo bold at either 
Hartford or Now Haven. Conn. 

No. MC 2832 (Sub-No. 11). filed No¬ 
vember 21. 1975. Applicant: THE KEL¬ 
LEY TRANSIT COMPANY. INC., 30 


Railroad Square. Torrlngton. Conn. 
96790. Applicant's representative: Thom¬ 
as A. Kelley. Jr. (same address as appli¬ 
cant). Authority sought to operate as a 
common carrier , by motor vehicle over 
irregular routes, transporting: Passen¬ 
gers and their baggage in the same vehi¬ 
cle with passengers, in special and round 
trip operations, beginning and ending at 
points in Litchfield County, Conn., and 
Waterbury. Conn, and extending to ski 
areas located at Manchester, Waits field. 
Wilmington. Jay, Marlboro. Killington, 
Londonderry. West Dummerston. Mount 
Snow, Ludlow, Rutland. Stratton. War¬ 
ren. and Stowe. VL; New Ashford and 
Great Barrington. Mass.; and Hillsdale. 
N.Y. 

Non—If * hearing la deemed neceaaary, 
the applicant request* it be held at either 
Hartford. Conn, or Springfield. Mm 

No. MC 10302 (Sub-No. 7). filed No¬ 
vember 18. 1975. Applicant: THE 

CHIEPPO BUS COMPANY. 192 FOrbes 
Avenue. New Haven, Conn. 06501. Ap¬ 
plicant’s representative: Frank Daniels. 
15 Court Square. Boston. Mass, 02108. 
Authority sought to operate as a com¬ 
mon carrier . by motor vehicle, over ir¬ 
regular routes, transporting: Passengers 
and their baggage , when moving in the 
same vehicle, in special round-trip op¬ 
erations. beginning and ending at New 
Haven. Conn., and extending to the sites 
of Aqueduct Race Track. New York, 
N.Y.; Belmont Park. Eimont, N.Y.: Sar¬ 
atoga Springs. N.Y.; Lincoln Downs 
Race Track, Lincoln, R.L, and Narra- 
ganset Park. Pawtucket, R.L 

Note—I f a hearing Is deemed necessary, 
the applicant requaau It be held at New 
Haven, Conn. 

Freight Forwarder Application 

No. FF-322 (Sub-No. 1), filed Novem¬ 
ber 24, 1975. Applicant: SUNPAK MOV¬ 
ERS. INC.. 100 West Harrison Plaza, 
Seattle, Wash. 98119. Applicant's repre¬ 
sentative: Alan F. Wohlstettcr, 1700 K 
Street NW., Washington. DC. 20006. Au¬ 
thority sought to engage in operation, in 
Interstate commerce, as a freight for- 
warder, through use of the facilities of 
common carriers by rail, motor, water 
and express, in the transportation of (a) 
Used household goods and unaccompa¬ 
nied baggage, and <b) used automobiles 
between points in the United States in¬ 
cluding Hawaii and Alaska, restricted in 
(b) above to the transportation of ex¬ 
port and import traffic. 

Nor*.—The purpose of thii application is 
to add Alooka to applicant** pment au¬ 
thority Common control may be involved. 
If a hearing 1* deemed recwwuy, the appli¬ 
cant request* It be held at Seattle, Wash. 

No. FF-366 (Sub-No. 1), filed Novem¬ 
ber 24. 1975. Applicant: LYON HOUSE¬ 
HOLD SHIPPING. INC., 1950 South Ver¬ 


mont Avenue, Los Angeles. Calif. 90607. 
Applicant's representative: Alan F. 
Wohlstetter. 1700 K Street NW.. Wash¬ 
ington. D.C. 20006. Authority sought to 
engage in operation, in interstate com¬ 
merce, as a freight forwarder, through 
use of the facilities of common carrier* 
by rail, motor, water and express, in the 
transportation of (a) Used household 
goods and unaccompanied baggage, and 
(b> used automobiles, between points in 
tile United States. Including Alaska and 
Hawaii, restricted in <b> above to the 
transportation of export and Import 
traffic. 

Note.—C ommon control may be involved 
The purpose of this application 1* to add 
Alaska to applicant's present authority. If 
a hearing U deemed necessary, the appli¬ 
cant request* It be held at Los Angeles. 
Codlf. 

By the Commission. 

(seal) Robert L Oswald. 

Secretary. 

(FR Doc.75-85164 Filed 12-00-75:8:45 am] 

POSTAL SERVICE 

TEMPORARY POSTAGE RATES 
Effective Date 

In the Federal Register of October 9. 
1975 (40 FR 47589). with minor correc¬ 
tions as made in the Federal Register 
of OcL 24. 1975 (40 FR 49823). the PosLU 
Sendee in compliance with 39 UJ3.C. 
f 3641 gave notice of Its Intent to place In 
effect, on December 28, 1975. temporary 
changes in rates of postage, as shown in 
column 5 of the tables that were pub¬ 
lished in the Federal Register at the 
same time. 

These temporary changes were pre¬ 
vented from going into effect on Decem¬ 
ber 28.1975, as announced, by reason of a 
December 16, 1976 order of the U.S. Dis¬ 
trict Court for the District of Columbia 
in the case of Associated Third Class Mail 
Users, ei al . v. United States Postal Sen- 
ice, et al., D D.C. Civil Action No. 75- 
1809. The United States Court of Ap¬ 
peals for the District of Columbia Cir¬ 
cuit. on December 29. 1975, in its Docket 
No. 75-2227, granted a stay of that part 
of the order of the District Court which 
relates to temporary changes that were 
the subject of the October 9. 1975, Fed¬ 
eral Register Notice. 

Accordingly, the increased rates sched¬ 
uled to become effective on a temporary 
basis on December 28, 1975, pursuant to 
the Notice published In the Federm. 
Register on October 9. 1975 (40 FR 
47589). as corrected, are under 39 U.S.C 
I 3641. the applicable rates of postage 
enforcement of which will commence at 
13:01 AJA. December 31. 1975. 

Roger P. Craig. 
Deputy General Counsel. 

|FR Doc 75-35240 TOed 12-30-75:11:56 am] 
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FEDERAL ELECTION COMMISSION 

(Notice 1976-97] 

ADVISORY OPINIONS 

The Federal Election Commission an¬ 
nounces the publication today of Ad¬ 
visory Opinions 1975-39, 1975—55, 1975- 
84. 1975-95, 1975-99. 1975-105. 1975-106. 
1975-107. The Commission’s opinions are 
In response to questions raised by indi¬ 
viduals holding Federal office, candidates 
for Federal office and political commit¬ 
tees. with respect to whether any spe¬ 
cific transaction or activity by such in¬ 
dividual, candidate, or political commit¬ 
tee would constitute a violation of the 
Federal Election Campaign Act of 1971. 
as amended, of Chapter 95 or 96 of Title 
26. United States Code, or of Sections 
608. 610. 611. 613. 614. 615. 616, or 617 
of Title 18 United States Code. 

The Commission points out that these 
advisory opinions should be regarded ax 
interim rulings which are subject to 
modification by future Commission regu¬ 
lations of general applicability. In the 
event that a holding in either opinion 
is altered by the Commission's regula¬ 
tions. the persons to whom the opinions 
were Issued will be notified. 

Advisory Opinion 1975-39 

SETTLEMENT OF CAMPAIGN DEBTS OWED TO 
CORPORATIONS 

The Federal Election Commission 
renders this advisory opinion under 2 
U.S.C. 437f in response to a request sub¬ 
mitted by Mr. Marvin 8. Schwarzwald on 
behalf of the Metzenbaum Post-Cam¬ 
paign Committee. This request was made 
public by the Commission and published 
in the Federal Register on September 3. 
1975 <40 FR 40676). Interested parties 
were given an opportunity to submit com¬ 
ments relating to the request. One com¬ 
ment was received. 

The requesting party seeks an advisory 
opinion as to whether a candidate’s com¬ 
mittee. which Incurred debts during the 
1974 senatorial campaign, may settle 
those debts with corporate or non-cor¬ 
porate creditors, if the committee has 
made a serious effort to bring down the 
amount of said debts since the date of 
the election and has little likelihood of 
raising additional funds sufficient to pay 
all debts in full. 

After the 1974 election, the Metzen¬ 
baum campaign had outstanding debts 
of $113,000. but subsequently decreased 
that debt to approximately $79,000. The 
Committee expresses concern that, in 
view’ of Advisory Opinions 1975-5 and 
1975-6, *.40 FR 31316. July 25. 1975). 
cash settlements with corporate creditors 
may constitute violations of 18 U.8.C. 
610 or 611. Advisory Opinion 1975-6 
stated that “if the creditor is a national 
bank, corporation, labor organization, or 
government contractor, cancellation of 
the debt may be a ’contribution' of the 
type that have been prohibited under 18 
U.S.C. 1 610 and $ 611 for many years." 

However, in Advisory Opinion 1975-50 
140 FR 58392, December 16, 1975) the 
Commission set forth the conditions 


NOTICES 


under which debts owed by political 
committees to corporations could be 
settled without being regarded as a cor¬ 
porate contribution in violation 18 U.8.C. 
610. The Commission stated: 

The Anal question concerns the applica¬ 
tion of 18 U.S.C. 610 to the settlement or 
forgiveness of debts owed by a candidate or 
political committee to corporations. In gen¬ 
eral. a corporation may not forgive prior 
debts or settle these debts for lees than the 
amount owed by the candidate or committee, 
because settlement or forgiveness of a cor¬ 
porate debt Is a contribution under f 610. 
However, In certain extenuating circum¬ 
stances (which shall be subject to Com¬ 
mission scrunlty on a case by case basis), 
settlement or forgiveness of such a cor¬ 
porate debt may not be considered a contri¬ 
bution under section 610 If a showing is 
made to the Commission that the corporate 
creditor has treated the outstanding debt of 
a candidate or political committee in a com- 
merlcally reasonable manner. 

Such a showing must Include at least the 
following: 

(1) That the initial extension of credit 
to the candidate or political committee was 
made in a manner and on terms similar to 
extensions of credit to a non-political debtor 
or In accordance with regulations prescribed 
by a regulatory Board or Commission pur¬ 
suant to 2 U.8.C 451; 

(2) That the candidate or political com¬ 
mittee bos undertaken an exhaustive eflort 
to satury the outstanding debt; and 

(3) The oorporate creditor has pursued 1U 
remedies In a manner similar In Intensity to 
that employed In pursuit of a non-political 
debtor. 

Should the Metzenbaum Committee wish 
to settle a corporate contribution, the 
Committee and the corporation must 
make a showing that, at the minimum, 
the above criteria have been met. 

The Commission recently concluded in 
Advisory Opinion 1975-82 <40 FR 57757. 
December 11, 1975» that contributions to 
retire pre-1975 campaign debts could be 
solicited, received, and expended for that 
purpose after December 31. 1975, with¬ 
out regard to the limtts in 18 U.S.C. 608 
<b> and (c>. The opinion set forth sev¬ 
eral restrictions on fundraising efforts 
to retire debts incurred with respect to 
1974. and earlier, elections. The Mcfczen- 
baum Post-Campaign Committee is gen¬ 
erally referred to AO 1875-82 as appli¬ 
cable to its situation. In view of the 
Commission's policy reflected in that 
opinion, the Committee must obviously 
undertake additional efforts to retire its 
outstanding debts before corporate cred¬ 
itors can properly settle or forgive debts 
owed to them. AO 1975-50, supra. 

This advisory opinion is Issued on an 
interim basis only pending promulgation 
by the Commission of rules and regula¬ 
tions or policy statements of general ap¬ 
plicability. 

Advisory Opinion 1975-55 

ORGANIZATION CONTRIBUTIONS TO CHARITY 
IN LIEU OT HONORARIUM TO FEDERAL OF¬ 
FICEHOLDER OR SCHOLARSHIP FUND 

This advisory opinion is rendered 
under 2 U.S.C. 437f In response to a re¬ 
quest for an advisory opinion which waa 
submitted by Congressman Ai Ullman 
and was published as AOR 1975-55 in the 


September 3. 1975, Federal Register <40 
FR 40679). Interested parties were given 
an opportunity to submit written com¬ 
ments relating to the request, but none 
were received. 

The request a.4ks generally whether 
money donated by a private organization 
to a legitimate charity or scholarship 
fund, either in lieu of or in addition to 
any honorarium accepted by a Member 
of Congress, is subject to the limitations 
of section 616 of Title 18. United States 
Code. 8peciflcAlly. the request asks 
whether: 

(a) A private organization cah in proper 
ftvfthlon make a donation to a legitimate 
charity either in lieu of, or in addition to 
honorariums that might otherwise be accept¬ 
ed by a Member of Congress from the same 
organization; and 

lb) A Member of Congress can establish 
In a proper fashion a scholarship fund with 
an independent board or directors, and then 
In some manner. Indicate to the organization 
that It consider making a donation to the 
scholarship fund tn lieu of providing him 
with a honorarium, while stressing that such 
a donation would not be a condition for 
the Congressman's appearance. 

It l* the opinion of the Commission, as 
expressed in Advisory Opinion 1975-8 
(Part A>. 40 FR 36747 (August 21. 1975), 
that If the Member of Congress has any 
dominion or control over the money paid 
in lieu of an honorarium to a legitimate 
charity, then he or she has "accepted ‘ 
it as an honorarium and the limits of 18 
U.S.C. $ 616 will apply. For a fuller dis¬ 
cussion of what generally constitutes the 
exercise of dominion and control, see AO 
1975-8. supra. 

The Commission Is. however, of the 
opinion that dominion or control, and 
hence acceptance, will not be Imputed 
where <1> an elected or appointed Fed¬ 
eral officeholder delivers a speech or 
makes an appearance before an organiza¬ 
tion which ordinarily pays honorariums 
In similar circumstances; (2) the office¬ 
holder expressly informs the organiza¬ 
tion that payment of an honorarium is 
not a condition for his or her speech; and 
<3> subsequent to the speech, the orga¬ 
nization makes a gift to a charity to 
which the officeholder has previously 
contributed or otherwise endorsed. 

The Commission stresses that the do¬ 
nation to a charitable organization must 
be voluntary and not contingent upon a 
speech or appearance by the Federal of¬ 
ficeholder. In addition, the charitable 
gift must be in the name of the organi¬ 
zation before which the speech or ap¬ 
pearance occurs, and not in the name of 
the officeholder (otherwise the hono¬ 
rarium will be considered as ’’accepted’ 
by the officeholder, see AO 1975-8, 
(supra)). Accordingly, and subject to the 
foregoing, a charitable contribution by 
an organization that would otherwise pay 
an honorarium for a Federal officehold¬ 
er’s appearance will not be regarded as 
an honorarium for purposes of 18 U.S.C, 
616. This conclusion also applies where 
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the donee Is a properly constituted 
*■‘scholarship fund." 

This advisory opinion is issued on an 
interim basis only pending promulgation 
by the Commission of rules and regula¬ 
tions or policy statements of general ap¬ 
plicability. 

Advisory Opinion 1975-64 

COVERAGE OF AGENT'S TOSS BY KONORARIU M 
LIMITATIONS 

This advisory opinion is rendered under 
2 U.S.C. 437f in response to a request for 
an advisory opinion which was submitted 
by Congressman Tom Rallsback and was 
published as AOR 1975-34 in the Novem¬ 
ber 4, 1975. Federal Register (40 FR 
51355). Interested parties were given an 
opportunity to submit written comments 
relating to the request. No comments 
were received. 

The request asks whether a Member of 
Congress, who retains a speaker's bureau 
or agent to obtain speaking engagements 
or appearances In exchange for a fee 
< computed as a percentage of the 
honorarium accepted for the speech ) 
roav regard the honorarium as reduced 
by the amount of the fee for purposes of 
applying the limits in 16 U S C. 1616. 
Congressman Railsback asks whether 
this percentage fee is to be included 
under the $1,000 per engagement and 
$15,000 annual limits provided In 18 
U-8.C. | 616, or whether these limits ap¬ 
ply only to income actually received by 
the Member. 

It is provided in 18 UJ3.C. 616 that: 

Whoever, while an elected or appointed 
officer or employee of any branch of the 
Federal Government— 

0) Accepts Any bouorarlum of more than 
$1,000 (excluding amounts accepted for ac¬ 
tual travel and subsistence expenses) for any 
appearances speech, or article; or 

(2) Accepts honorariums (not prohibited 
by paragraph (I) of thla section) aggregat¬ 
ing more than SI5.000 in any calendar year. 

nhall be lined oot leaa than $1,000 nor move 
than $5,000. 


This provision clearly limits the 
amount of honoraria which may be ac¬ 
cepted for an appearance, speech or ar¬ 
ticle. The question then arises as to 
whether the honorarium accepted by the 
Member should be reduced by an amount 
equal to the fee paid to some other per¬ 
son for arranging the speech or appear¬ 
ance. In this cose, the Commission con¬ 
cludes that the words "accepts any 
honorarium" and "accepts honorariums* * 
should be read narrowly to reflect only 
the obvious Intent of the statute, and 
should not be interpreted as meaning 
honoraria minus arrangement ex¬ 
penses." 

When Congress enacted 18 U.8.C. 616, 
it specifically exempted "amounts ac¬ 
cepted for actual travel and subsistence 
expenses" from any computation of 
limits (see In general AO 
i^o-8. 40 FR 36746. August 21. 1975). 
The fact that Congress did not provide 
ftn exemption for agents' and speakers* 
bureaus fees requires that they be 
treated identically to any costs which 
may be Incurred in connection with mak- 
mg t,J e appearance, such as travel and 


subsistence expenses when not paid or 
reimbursed by the person or organiza¬ 
tion paying the honorarium. 

Accordingly, it is the conclusion of the 
Commission that any percentage of an 
honorarium, which is paid as a fee to 
an agent or speaker's bureau in consid¬ 
eration for arranging a speaking engage¬ 
ment or other appearance for the Mem¬ 
ber. is part of the honorarium. Thus, the 
total amount of the honorarium shall be 
subject to the limitations of 18 U.S.C. 
616. 

This advisory' opinion is issued only on 
an Interim basis pending the promul¬ 
gation by the Commission of rules and 
regulations or policy statements of 
general applicability. 

Advisory Opinion 1975-95 
SEPARATE committees to receive and 

EXTEND FEDERAL AND NON-FEDERAL FUNDS 

This advisory opinion Is rendered un¬ 
der 2 U.8.C. 437f in response to a request 
by Mr. Carl M. Williams. Chairman of 
the Colorado Republican State Central 
Committee. It was published in the 
Federal Register on November 4. 1975 
(40 FR 51357). Interested persons were 
invited to submit written comments, but 
none were received. 

The Colorado Republican State Cen¬ 
tral Committee (CRSCC) requests the 
Commission's approval of Us plan for 
establishing separate committees for 
State and Federal election campaign 
purposes. 

The request states that In the past. 
CRSCC supported Federal, State, and 
local political candidates and. since 1972. 
reported to the previous supervisory of¬ 
ficers all "funds received and expendi¬ 
tures made" from its general account. On 
June 23.1975, a new committee, the Colo¬ 
rado Republican Committee <CRC) was 
formed to contribute to or expend on be¬ 
half of candidates for State and local 
offices only. CRSCC intends to transfer 
to CRC its remaining cash balance and 
to file a statement of termination with 
the Commission In its January 31. 1976. 
report. 2 U.S.C. 433. 434. 

Before December 31.1975. the Colorado 
Republican Federal Campaign Commit¬ 
tee (Federal Committee) will be estab¬ 
lished to solicit contributions and make 
expenditures for Federal campaign pur¬ 
poses only. CRC will not be a subordinate 
committee to the Federal Committee, and 
will not report to it. CRC and the Federal 
Committee will maintain separate cam¬ 
paign depositories, accounting systems, 
chairmen and treasurers. The Federal 
Committee will pay to CRC "appropriate 
charges" for various items of adminis¬ 
trative overhead. Although both will re¬ 
port to the Secretary of 8tate under Col¬ 
orado law. only the Federal Committee 
will report to the Federal Election Com¬ 
mission. 

It Is the opinion of the Commission 
that the establishment of CRC and the 
Federal Committee. If conducted as ex¬ 
plained above and pursuant to the Com¬ 
mission's proposed regulations on dis¬ 
closure. will be In compliance with the 
disclosure requirements of the Federal 


Ejection Campaign Act of 1971. as 
amended. Contributions and expendi¬ 
tures received or made by the Federal 
Committee arc, of course, subject to other 
applicable Federal laws including 18 
UJB.C. §1591. 608. 610, and 611. The 
Commission notes that its general audit 
authority <2 U8.C. 437d and 438) ex¬ 
tends to both CRC and the Federal Com¬ 
mittee for purposes of verifying that all 
financial operations of the two commit¬ 
tees conform to the representations made 
in the request. 

Tills advisory opinion is issued on an 
interim basis only pending promulgation 
by the Commission of rules and regula¬ 
tions or policy statements of general ap¬ 
plicability. 

Advisory Opinion 1975-99 

APPLICATION Or 18 U.5.C. $11 TO CONTRIBU¬ 
TIONS MADE BY GOVERNMENT CONTRAC¬ 
TORS TO NON-FEDERAL CANDIDATES OR FOR 

NON-FEDERAL POLITICAL PURPOSE 

This advisory opinion is issued pursu¬ 
ant to 2 U.8.C. 437f in response to a re¬ 
quest submitted by the San Francisco 
Republican County Central Committee. 
The request was published on November 
5, 1975. in the Federal Register (40 FR 
51612). Interested parties were then 
given an opportunity to comment, and a 
number of comments were received by 
the Commission. 

The Ban Francisco Republican County 
Central Committee ‘hereinafter the 
Committee) states that it is a political 
committee within the meaning of 18 
U.S.C. 591(d). It conducts various activi¬ 
ties related to State, local and Federal 
elections. The Committee's State and lo¬ 
cal activities are funded out of a separate, 
restricted bank account to which various 
persons (as defined by 18 U.S.C. 591(g)) 
and labor organizations (as defined by 
18 UJ5.C. 610) make contributions. The 
Committee asks whethcr this account 
may receive contributions from persons 
and labor organizations which are gov¬ 
ernment contractors within the meaning 
of 18 U.S.C. 611. 

The Commission concludes that the 
prohibitory language of 18 U.S.C. 611 
extends only to Federal elections. 

The portion of 611 at issue herein gen¬ 
erally forbids parties entering into or 
performing contracts with the Federal 
government from: 

.directly or Indirectly mak(irg) 

any contribution of money or other tiling 
of value, or promiselng) expressly or im¬ 
pliedly to make any ruch contribution, to 
any political party, commute*, or candidate 
for public office or to any person for anv 
political purpose or use; 

It also prohibits any person from "know¬ 
ingly solicit (ing)" any contribution from 
a government contractor. 

Although the preceding language 1$ 
not dispositive of the question raised by 
the Committee. w r hen it is examined in 
the context of the "separate segregated 
fund" clause which was added to sec¬ 
tion 611 by a 1974 congressional amend¬ 
ment. there Is a persuasive suggestion 
that it was intended to apply to Federal 
elections only. 
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The clause states that a government 
contractor may establish a separate seg¬ 
regated fund “for the purpose of Influ¬ 
encing the nomination for election, or 
election, of any person to Federal office 1 ' 

<emphasis added). If the word Federal 
Is not read back Into the prior prohibition 
portion of section 611. there is an ob¬ 
vious internal Inconsistency In the entire 
statute. On the one hand corporations 
and labor unions which are Government 
contractors could make contributions to 
Federal elections out of separate segre¬ 
gated funds; on the other hand, the same 
corporations and labor unions, as well as 
all other persons and parties falling 
within the ambit of section 611. would be 
absolutely prohibited from contributing 
to state and local elections. In short, 
Congress, for no apparent reason, would 
have created a distinction between con¬ 
tributions of Government contractors to 
state and local elections and contribu¬ 
tions to Federal elections. The distinction 
would produce a more restrictive result 
where there Is clearly less of a Federal 
Interest. 

The Commission's conclusions are also 
consonant with the overall rationale be¬ 
hind section 611. This rationale—from 
the time of the statute's enactment in 
1940—la clearly to prohibit improper po¬ 
litical contracts between, on the one 
hand. Federal contractors and. on the 
other, the Federal officials awarding the 
contracts. I8ee Cong. Rec., Vol. 84. Part 
9. p. 9599 < 1939>: Cong. Rec.. Vol. 86. pp. 
2981-82 < 1940) I The likelihood that such 
contracts would result from contribu¬ 
tions to a state campaign is too remote to 
warrant infringement of First Amend¬ 
ment rights by application of section 611. 

It Is also to be noted that the plain 
tntent and meaning of the amendments 
to 18 U.S.C. 591.611 made by the Federal 
Election Campaign Act of 1971 and the 
1974 Amendments thereto, is directed 
at Federal elections. If Congress intend¬ 
ed that $611 apply to 8tate and local 
elections of ter the 1971 Act It would 
seem logical that there would be some 
specific language or legislative history 
to this effect. However, there is none. 
Indeed, if section 611 is deemed applica¬ 
ble to Federal. 8tate and local elections, 
this would make Federal contractors 
more strictly regulated than any cor¬ 
poration or labor organization covered 
only by section 610. 

In rendering this opinion, the Com¬ 
mission is mindful of the fact tiiat under 
the 1974 amendments to the 1971 Act. 
the definition of contribution in section 
591*0, which is restricted to “influenc¬ 
ing” a person's nomination or election 
•'to Federal office." does not govern the 
Interpretation of section 611 if it is “oth¬ 
erwise specifically provided” in that sec¬ 
tion. However, within $ 611 there Is no 
internal definition of “contribution" nor 
of several other crucial terms which are 
defined in §591; nor is there any lan¬ 
guage expressly indicating that the sec¬ 
tion is intended to reach State and local 
as well as Federal elections. Thus, it 
seems evident that the definitions of sec¬ 
tion 591 continue to preclude the appli¬ 


cation of I 611 to State and local elec¬ 
tions. 

The most reasonable construction of 
the language of section 611 prohibiting 
contributors from contributing “to any 
political party, committee, or candi¬ 
date ... or to any person for any politi¬ 
cal purpose or use” is that it was meant 
to be a catchall clause applying to any 
gift of money w’hich affects the Federal 
election process, irrespective of whether 
such gift is to a specific political party, 
committee, or candidate. This would fol¬ 
low the well accepted doctrine of statu¬ 
tory construction that, “where general 
words follow specific words in an enu¬ 
meration describing the legal subject, the 
general words are construed to embrace 
only objects similar in nature to those 
objects enumerated by the preceding 
specific w’ords." 2A J. Sutherland. Stat¬ 
utes and Statutory Construction. I 47.17 
(and cases cited therein): FMC v. Sea- 
train Lines. Inc., 411 U8. 726 (1973). 

This advisory opinion is issued on an 
interim basis pending final promulgation 
by the Commission of rules and regula¬ 
tions or policy statements of general ap¬ 
plicability. 

Advisory Opinion 1975-105 

PRE-PRIMARY NOMINATING CONVENTION AS 
PART Or PRIMARY ELECTION PROCESS 

The Federal Election Commission 
renders this advisory opinion under 2 
U.S.C. 5 437f in response to a request 
submitted by Mr. Jack Stahl on behalf 
of the Republican Party of New Mexico. 
This request was pubished In the Fed¬ 
eral Register on November 12, 1975 <40 
FR 52797). Interested parties were given 
an opportunity to submit comments 
relating to the request, but no comments 
were received. 

Mr. Stahl seeks an advisory opinion 
concerning the New Mexico nominating 
process. New’ Mexico law’ requires that all 
candidates seeking position on the pri¬ 
mary ballot, other than write-in posi¬ 
tions. must seek their party's convention 
designation. Mr. Stahl asks whether such 
a pre-primary convention is a separate 
election as defined by 18 U.S.C. 591<a>. 
and whether limitations on expenditures 
and contributions therefore apply as pro¬ 
vided in 18 U.S.C. 608. 

The Commission is of the opinion that 
a political party's caucus or convention 
held prior to a primary election which 
does not select a nominee is part of the 
primary election rather than a separate 
election. 

18 U.S.C. 608 provides separate con¬ 
tribution and expenditure limitations for 
the period during which nomination is 
sought and for the period when election 
is sought. A pre-primary convention for 
the purpose of gaining access to a pri¬ 
mary ballot would be part of the primary 
process; thus, when a candidate cam¬ 
paigns for selection by such a convention 
he or she would be engaged in an effort 
to secure nomination and the limits 
applicable to that process would be in 
effect. Those candidates would be re¬ 
sponsible for determining what portion 
of their expenditures would be necessary 


for campaigning before the convention 
and what portion would be needed to 
campaign before the primary election it¬ 
self. Competing candidates could, by 
agreement, voluntarily limit expendi¬ 
tures for a convention or caucus to a 
fixed amount so that an adequate 
amount remained to be expended in con¬ 
nection with the actual primary. 

This advisory opinion is Issued on an 
interim basis pending promulgation by 
the Commission of rules and regulations 
or policy statements of general applic¬ 
ability. 

Advisory Opinion 1975-106 

This advisory opinion is issued pursu¬ 
ant to 2 U.S.C. 437f in response to a re¬ 
quest submitted by Michael Kantor on 
behalf of Citizens for Senator Allen 
Cranston <hercinaltcr Committee). This 
request was published in the Federal 
Register on November 7, 1975 <40 FR 
52796). Interested persons were invited 
to submit written comments. No com¬ 
ments were received. 

This request relates to a $10,000 debt 
of the Committee from the 1974 cam¬ 
paign. The Committee wishes to retire 
this outstanding debt from funds raised 
in the next few months. Senator Cran¬ 
ston's current term does not expire until 
1981 and thus he does not expect to be¬ 
come a candidate for quite some time. 

Specifically, these questions have been 
asked: 

1. Whether the 1974 debt is subject to 
the disclosure requirements of the Fed¬ 
eral Election Campaign Act of 1971, as 
amended «the Act); 

2. Whether the contribution limits of 
18 U.S.C. 608 will be applied to persons 
contributing to retire the 1974 debt; and 

3. Whether the funds used to retire the 
1974 debt w ill be charged against the ex¬ 
penditure limits of 18 U.SC. 608(C) of 
Senator Cranston should he become a 
candidate with respect to a Federal elec¬ 
tion in 1980. 

The Commission in Advisory Opinions 
1975-5 and 1975-6 <40 FR 31316. July 25. 
1975), an Interim Guideline (40 FR 
32950, August 5.1975) and a Policy State¬ 
ment <40 FR 32952. August 5, 1975), out¬ 
lined requirements for the disclosure of 
prc-1975 campaign debts. These publi¬ 
cations point out generally that the limits 
in 18 U.S.C. 608 <b> and <c> do not apply 
to contributions and expenditures related 
only to retiring past campaign debts. 
Further. In Advisory Opinion 1975-82 
<40 FR 57757, December 11. 1975) the 
Commission extended the time In which 
candidates and political committees could 
solicit contributions for the repayment 
of pre-1975 debts. The Cranston Com¬ 
mittee is referred to AO 1975-82 for spe¬ 
cific guidance in reporting contributions 
and expenditures to retire Its 1974 debt. 
The Commission thus answers the first 
question in the affirmative. 

With reference to question two. the 
limits of 18 U.S.C. 608<&) on the amount 
a candidate or his immediate family may 
expend on a candidate's behalf are ap¬ 
plicable to a 1974 debt. Therefore. Sena¬ 
tor Cranston <or his immediate family) 
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may not at any time expend in excess of 
$35,000 with respect to the 1974 cam¬ 
paign. The limits of 18 U.S.C. 608(b). 
however, will not be applicable to con¬ 
tributions by others given solely for re¬ 
tirement of pre-1975 campaign debts. 

The Commission answers the last ques¬ 
tion in the negative. The Commission 
recognizes the obligation and responsi¬ 
bility of candidates and committees to 
retire their debts and encourages the 
liquidation of these debts at the earliest 
ijossible date. But whether or not the 
Senator decides to become a candidate 
with respect to an election in 1980. the 
Commission will not count expenditures 
related to the retirement of a 1974 debt 
against any 5 608(c) limits applicable 
in a future Federal election. 

This advisory opinion Is issued on an 
interim basis pending promulgation by 
the Commission of rules and regulations 
or policy statements of general applica¬ 
bility. 

Advisory Opinion 1975-107 

EXPENSES FOR A TELEVISION SKOW 

This advisory opinion is Issued pursu¬ 
ant to 2 U.S.C. 437f in response to a re¬ 
quest submitted by Representative Ed¬ 
ward P. Beard as to whether his costs for 
a television show are expenditures within 
the meaning of the Federal Election 
Campaign Act of 1971. as amended 
FECA). Tiie request was published as 
AOR 1975-107 in the December 1. 1975 
Federal Register <40 FR 55827*. Inter¬ 
ested parties were given an opportunity 
to submit written comments pertaining 
to the request. No comments were 
received. 

The request states that the television 
show is a “newsletter of the air. 1 ' Supple¬ 
mental communications with the Con¬ 
gressman make it clear that the TV show 
will consist of a review of the Congress¬ 
man's past year, problems that face the 
Congressman’s district, major areas of 
national concern, and a personal holiday 
greeting. The show will be aired on De¬ 
cember 23. 1975. over two television sta¬ 
tions which cover the Congressman's dis¬ 
trict. All production and air time costs 
are proposed to be paid out of the Con¬ 
gressman's personal account. 

Representative Beard indicates that he 
has not yet decided whether to run for 
re-election. Reports filed by his author¬ 
ized political committee which was cre¬ 
ated for his 1974 campaign and has con¬ 
tinued in existence do not make clear 
whether he has received contributions or 
made expenditures with a view toward 
"influencing (his) nomination for elec¬ 
tion, or • • • election • • • to Federal 
ofllce." (See 2 USC 431 <c\ <f» and 18 
l S C. 591 (e> and «f>. 1 

Based on the particular facts alleged 
by Congressman Beard, the Commission 
“ of the view and the costs 1 of the show 


Since, regardless of whether or not he I* a 
randldAt*. Congressman Beard would not 
have to report in 1975 “the value of • • • 
recording services furnished to him by 
the • • • House Recording Studio.** 12 
Yuw C ' S434(d )l this opinion does not deal 
with costs so Incurred. However. It should be 


need not be counted as expenditures 
within the meaning of the FECA and may 
be paid from the Congressman’s personal 
funds so long as the show relates to legis¬ 
lative business and not to an upcoming 
campaign. Payment from campaign 
funds would, however, raise a presump¬ 
tion that the program is political in na¬ 
ture and an expenditure within the 
meaning of 18 U.8.C. 591(f). This con¬ 
clusion is premised on an assumption 
that the Congressman Is not a candidate 
within the meaning of 2 U.S.C. 431(b) 
and 18 U.S.C. 59Kb). 

An expenditure Is defined under the 
FECA as "a purchase, payment, distribu¬ 
tion, loan, advance, deposit, or gift of 
money or anything of value .. . made for 
the purpose of Influencing the nomina¬ 
tion for election, or election of any per¬ 
son to Federal office.” ISee 2 U8.C. 5 431 
<f>; 18 U.S.C. 5 591(f).] In the view of 
the Commission, a brief television show 
summarizing a Congressman's activities 
and shown on a single occasion to his 
constituents does not. at least in a non- 
electlon year, fall within the scope of this 
definition. 

This advisory opinion is issued on an 
interim basis only pending promulgation 
by the Commission of rules and regula¬ 
tions or policy statements of general 
applicability. 

Dated: December 18. 1975. 

Thomas B. Curtis, 
Chairman for the 
Federal Election Commission . 

|FR Doc 75-34716 Filed 12-30 75;8 45 am) 


| Notice* 1975 98, AOR 1976-122 through AOR 
1975-124) 

ADVISORY OPINION REQUESTS 

In accordance with the procedures set 
forth in the Commission's Notice 1975-4, 
published on June 24, 1975 (40 FR 
26660). Advisory Opinion Requests 1975- 
122 through 1975-124 are published to¬ 
day. 

Interested persons wishing to com¬ 
ment on the subject matter of any Ad¬ 
visory Opinion Request may submit 
written views with respect to such re¬ 
quests on or before January 10. 1975. 
Such submission should be sent to the 
Federal Election Commission. Office of 
General Counsel, AdvJsory Opinion Sec¬ 
tion, 1325 K Street. NW„ Washington 
D.C. 20463. Persons requiring additional 
time in which to respond to any Advisory 
Opinion Request will normally be 
granted such time upon written request 
to the Commission. All timely com¬ 
ments received by the Commission will 
be considered by the Commission before 
it issues an advisory opinion. The Com¬ 
mission recommends that comments on 
pending Advisory Opinion Requests refer 
to specific AOR number of the Request 


noted that the I 434(d) exemption does not 
apply for “recording service* furnished dur¬ 
ing the calendar year before the year In which 
the Member s term expire*.’* In other words, 
the value of recording service* provided in 
calendar year 1976 would be reportable 


commented upon, and that statutory 
references be to the United States Code 
citations, rather than to the Public Law 
Citations. 

AOR 1975-122: Contribution* from An In¬ 
corporated Membership Organisation. 
(Request Edited by the Commission) 
Dear Mr. Curtis: 


The Council For A Livable World was 
founded In 1962 by the world-renowned phys¬ 
icist and biologist Leo Szilard. It is a non¬ 
partisan. national political organization with 
headquarters in Washington, D.C. The prin¬ 
cipal purpose of the Council Is to help clarify, 
in the minds of the public, the Administra¬ 
tion. and the Congress, what needs to be done 
to reduce the danger of war, to further elimi¬ 
nate war as an Instrument of national policy, 
and to advance the creation of livable world 
wherein acceptable standards of freedom and 
economic well-being prevail in as large a 
part of the world as possible. • • • 

In pursuit of ita purpoeo, the Council fa¬ 
cilitates discussions between scientists, 
scholar*, and other well informed persons 
with members of the Administration and 
members of Congress. • • • 

In the course of Its mult If acted activities, 
which also Include the publication of a news¬ 
letter to ita Individual subscribing members 
the Council solicits contributions for political 
candidates campaigning tor Federal office 
Clearly, the Council holds no economic lever¬ 
age over any potential contributor nor will 
the latter realize any personal pecuniary 
profit by support of the Council or candi¬ 
dates it recommends. As a result. It Is sub¬ 
mitted that the Council has characteristics 
which distinguish It from most, but not all. 
groups which seek to encourage and support 
political candidates. 


I Although now unincorporated, the Coun¬ 
cil is couildcring incorporating for liability 
purposes only.) The dilemma facing the 
Council Is clear: If it Incorporates to protect 
Ita members from civil liability, It must be 
wary in expressing its viewpoints lest it be¬ 
come liable to criminal prosecution under 
the ambiguous provisions of 18 U.8C. 610 
relating to nonmonetary campaign contribu¬ 
tions. The Council is concerned that, if it 
incorporates, almost any statement It makes 
about elected officials or candidates tn its 
newsletter to Its members might be viewed 
as a campaign “contribution** because of the 
ambiguous definition of that term In section 
610. • • • 

Finally, if the Council Incorporates, would 
It be required to qualify as a new committee 
for the contribution limits allowed by 18 
UIJ.C. 606(b)(2), or would tts prior unin¬ 
corporated status under that section remain 
applicable? 

Terry F. Lcnsuicr. 

Source: Terry F. Lenxner, Attorney for the 
Council For A Liveable World. 910 17th Street 
NW„ Washington. D.C 20006. (December 5 
1075.) 

AOR 1975-123: Treatment of Transportation 
Offered to a VJB. Senator Who I* Not a 
Candidate (Request Edited by the 
Commission). 

Gentlemen: 


Senator Bumpers was elected in 1974 and 
took his seat In 1976. His term will expire in 
January of 1981. He has taken no steps to 
qualify as a candidate to succeed himself, 
nor has he mode a decision whether to run 
for re-election He is not a candidate for any 
other office. 

• • • This inquiry la directed toward the 
following situations: 
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A Sen *tor Is Invited to speak to the Cham¬ 
ber of Commerce, the Bar Association, the 
Insurance Association, etc., tn h!» home state. 
The sponsoring organization or a person who 
is a member of such organization furnishes 
an airplane to pick the Senator up and return 
him either to his home within the state, or 
Washington. The airplane may be owned by 
an individual or by a corporation. Has a 
political contribution or expenditure been 
made within the meaning of the law? 

Assume the same situation except that the 
airplane Is furnished by an Individual or 
corporation who Is not a member of the 
organization, but who is simply making a 
friendly gesture on behalf of the organization 
or some member of the organization. In such 
event has a contribution or expenditure been 
made? 

Please also assume for purposes of your 
opinion that none of the Senator's appear¬ 
ances or speeches is for. or on behalf of. a 
campaign or candidacy or any other person. 
• • • • • 

Richard S. Aimold. 

Source: Richard 8. Arnold. Legislative As¬ 
sistant. Senator Dole Bumpers. United States 
Senate, Washington, D.C. 5K>510. (Decem¬ 
ber 9. 1975.) 

AOR 1975-124: Status of Copies of Federal 
Election Reports Piled with tho Various 
Secretaries of State; Effect of Federal 
Election Law* on Florida Elections Laws 
(Request Edited and Paraphrased by the 
Commission) fA Condensation of Two 
Letters). 

Dear Sul: You are advised I have filed as a 
candidate for the office of President of the 
United States. 

• • • • • 

As I am now a candidate, it Is requested 
your office provide me with an Advisory 
Opinion * • 4 


1. Is It Illegal for anyone to use for political 
fund raising purposes the information con¬ 
tained in the campaign contribution report 
submitted by various candidates tor public 
o0loo and /lied with the various Secretaries 
of 8tate? 

2. Do the copies (not submitted to the 
Federal Election Commission) fall within 
the category of items contemplated by the 
Federal Freedom of Information Act and 
becomes public information for use by any 
person for any purpose? 

3. Do the ‘'copies’* of the Federal campaign 
contribution reports fllod with the Secre¬ 
taries of State ever become subject to state 
laws which prohibit use of contribution re¬ 
port* for fund raising purposes? 

4. WU it Illegal to use for political fund 
raising purposes the names ldentlJled in the 
General Accounting Office publication or con¬ 
tributors who provided montea to the 1972 
presidential candidates? 

6. Has the subsequent amendment to the 
election laws (with later re-ollgncnent of 
responsibility) changed the law so that the 
use of the alphabetical listing of 1972 Presi¬ 
dential Campaign Receipts la now legal? 

5. Has the current Federal Election Law 
totally preempted state laws lor congressional 
and presidential elections? 

7. Has the Federal law requiring a candidate 
to have a committee mode It unnecessary for 
a Federal candidate to file his own separate 
contribution and expenditure report? 

8. In the event the current Federal law has 
only partially preempted state election laws, 
have the following Florida laws been nullified 
by the current Federal law? 

A. Has the Federal requirement for a com¬ 
mittee nullified state laws requiring the 
candidate to file a report? 

B. Did the current Federal election pro¬ 
vision requiring a campaign treasurer and 


committee nullify Florida law permitting the 
candidate to be his own campaign treasurer? 

C. Did the current Federal election pro¬ 
visions nullify Florida law permitting the use 
of one or more ' Deputy Campaign Treasur¬ 
ers " who have the same power and authority 
as a campaign treasurer? 

D. Did the • • • Federal election law 
nullify the provisions of the Florida law 
which prohibited expending funds for "print¬ 
ing" and "renting of halls" until approxi¬ 
mately 60 days before an election? 

9. • • • |I]n the event your office deter¬ 
mine* that all use of campaign contributions 
lists for fund raising purposes are Illegal, we 
would appreciate an opinion on the legality 
of using "testimonial fund raiding lists'* for 
fund raising purposes. 

10. Is It necessary to repiiter the cam¬ 
paign committee (required by the Federal 
statute) with the states that require regis¬ 
tration of political committees? 

11. We propose to use as voluntary work¬ 
ers two persons who receive Federal funds. 
One of the individuals receive* Aid to De¬ 
pendent Children and the other Individual 
Is totally disabled and receives a small In¬ 
come as welfare. The Florida State Rehabil¬ 
itation and the 08, 8oc!al Security Ad¬ 
ministration have indicated both funds are 
VJ3. Social Security funds. | Would the use 
of such voluntary workers be prohibited by 
the Federal Election Campaign Act of 1971. 
as amended? 1 

Robert L. Biuwerrxji. 

8ourcc: Robert L. Brewster, 2100 Howell 
Branch Rd.. Plantation Apt. 36B. Maitland 
Florida. iNovembcr 19, 1975.) 

Dated: December 22. 1975. 

Neii. Staebler. 

Vice Chairman for the 
Federal Election Commission. 

|FR Doc.75-34849 Filed 12-30-75:8:45 am] 
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Title 16—Commercial Practices 

CHAPTER I—FEDERAL TRADE 
COMMISSION 

SUBCHAPTER C— RULES. REGULATIONS, STATE* * 
MENTS. AND INTERPRETATIONS UNDER MAG* 
NUSON MOSS WARRANTY ACT 

PART 701—DISCLOSURE OF WRITTEN 
CONSUMER PRODUCT WARRANTY 
TERMS AND CONDITIONS 

PART 702—PRE-SALE AVAILABILITY OF 

WRITTEN WARRANTY TERMS 

L History of the Proceeding. The Fed¬ 
eral Trade Commission, pursuant to 
Title I, sections 109 and 110 of the Mag- 
nuson-Moss Warranty—Federal Trade 
Commission Improvement Act, Pub. L. 
93-637 <15 U.S.C. 5*2309, 2310). here¬ 
after referred to as “the Act*, has con¬ 
ducted a proceeding for the promulga¬ 
tion of two Rules, one setting forth the 
terms and conditions to be disclosed in 
written consumer product warranties, 
and another setting forth requirements 
for making written warranties available 
to consumers prior to sale. 

Notice of this proceeding, including 
the proposed rules, was published in the 
Federal Register on July 16. 1975 <40 
FR 29895 (1975)>. The notice urged all 
interested persons to express their ap¬ 
proval or disapproval of the proposed 
rules, or to recommend revisions thereof, 
and to give a full statement of their 
views, supplemented by all appropriate 
documentation. The documents support¬ 
ing the proposed rules, and a report of 
the Commission stall discussing the pro¬ 
posed rules and the supporting docu¬ 
mentation. ytcre placed on the public 
record and made available for examina¬ 
tion and copying. 

Interested parties were thereafter af¬ 
forded opportunity to participate in the 
proceeding through the submission of 
written data, views and arguments, and 
to appear and express their views orally 
and to suggest amendments, revisions, 
and additions to the proposed rules. A 
period of 60 days was allowed for sub¬ 
mission of written comments on the pro¬ 
posed rules. Public hearings, as an¬ 
nounced in the notice, were held in 
Washington. D.C., September 16-18, 
1975; in Chicago, Illinois, September 
22-25, 1975; In Los Angeles. California, 
September 29 through October 1, 1975; 
and in San Francisco, California on Oc¬ 
tober 2, 1975. Every person who had ex¬ 
pressed a desire to present his or her 
views orally at these hearings was ac¬ 
corded an opportunity to do so. The pub¬ 
lic record remained open thirty days 
following the hearings for receipt of any 
other written data, views or arguments. 

Upon careful analysis and review of 
the written and oral comments, the Com¬ 
mission has made certain modifications 
to the proposed Rules published July 16. 
1975. The rules, the rationale for the 
modifications, and the record relating 
thereto, arc discussed within the State¬ 
ment of Basis and Purpose appearing 
below as part of this notice. The modi¬ 
fications do not raise issues of law or 
fact which were not fully addressed in 
and supported by the record. Therefore 


RULES AND REGULATIONS 

the Commission Is promulgating these 
rules without further invitation for com¬ 
ment on the modifications. 

IL Background. (A) The Magnuson- 
Moss Warranty Act. Recognizing the 
need for minimum warranty protection 
for consumers, for consumer understand¬ 
ing of warranties, for assurance of war¬ 
ranty performance, and for better prod¬ 
uct reliability, the 93rd Congress passed 
the Magnuson-Moss-Fedcral Trade Com¬ 
mission Improvement Act, 1 which was 
signed into law on January 4. 1975. 

An examination of the legislative his¬ 
tory of the Act reveals the congressional 
intent in requiring the disclosure of 
written warranty terms and conditions. 
The statements of Messrs. Moss and 
Magnuson in introducing the warranty 
legislation, as well as the Senate Report 
accompanying the legislation, highlight 
the need for warranty disclosures. 

Congressman Moss, stated: 

•The need for warranty reform has been mo 
apparent ever since the mid-sixties, when 
the Federal Trade Commission and the Sen¬ 
ate Commerce Committee began Investigat¬ 
ing consumer product warranties. 

. . . One of the most important effects of 
tills bill will be Ua ability to relieve con¬ 
sumer frustration by promoting understand¬ 
ing and providing meaningful remedies. This 
bill should also foster Intelligent consumer 
decisions by making warranties understanda¬ 
ble. At the same time, warranty competition 
should be fostered since consumers would 
be able to Judge accurately the content and 
differences between warranties and compet¬ 
ing consumer products . . . 

Perhaps one of the potentially most im¬ 
portant and long range effects of this bill 
resides In Its attempt to assure better prod¬ 
uct reliability. The bill . . . attempts to 
organize the rules of the warranty game In 
such a fashion as to stimulate manufacturers, 
for competitive reasons, to produce more 
reliable products. This Is accomplished using 
the rules of the marketplace by giving the 
consumer enough information and under¬ 
standing about warranties so as to enable 
him to look to the warranty duration of a 
guaranteed product as an Indicator of prod¬ 
uct reliability." 1 

As further illumination on the back¬ 
ground and need for the warranty leg¬ 
islation, and for disclosure of written 
warranty terms, the Senate report ac¬ 
companying S. 356,* the Senate version 
of tiie warranty legislation, stated: 

For many years warranties have confused 
and misled the American consumer. A war¬ 
ranty is a complicated legal document whose 
full essence lies burled in myriads of re¬ 
ported legal decisions and In complicated 
State codes of commercial law. The con¬ 
sumer's understanding of what a warranty 
on a particular product means to him fre¬ 
quently does not coincide with the legal 
meaning. 

This was not always the esse. When the 
use of a warranty In conjunction with the 
sale of a product first became commonplace. 


1 Magnuson-Moas Warranty-Federal Trade 
Commission Improvement Act, 15 U.S.C. 2301 
ct scq. 

* 119 Cong. Rec 972 < January 12, 1973) (re¬ 
marks of Congressman Moss). 

* Senate Comm, on Commerce. Report on 
8. 356. 3 Rep No. 93-151. 93d Cong., 1st 8 cm. 
(1973) |hereinafter referred to as "Senate 
Report" j. 


It was typically a concept that the contract¬ 
ing parties understood and bargained for, 
usually at arms length. One could decide 
whether or not to purchase a product with a 
warranty and bargain for that warranty ac¬ 
cordingly. 8lnce then, the relative bargain¬ 
ing power of those contracting for the pur¬ 
chase of consumer products has changed 
radically. Today, most consumers have little 
understanding of the frequently complex 
legal Implications of warranties on con¬ 
sumer products. Typically, a consumer today 
cannot bargain with consumer product 
manufacturers or suppliers to obtain a war¬ 
ranty or to adjust the terms of a warranty 
voluntarily offered. Since almost sll con¬ 
sumer products sold today are typically done 
so with a contract of adhesion, there Is no 
bargaining over contractual terms. 8. 356 at¬ 
tempts to remedy some of the derecta result¬ 
ing from this gross Inequality In bargaining 
power, and return the sense of fair play to 
the warranty field that has been lost through 
the year* as the organizational structure of 
our society has evolved. The warranty provi¬ 
sions of 8. 356 are not only designed to make 
warranties understandable to consumers, but 
to redress the ill effect* resulting from the 
Imbalance which presently exists In the rela¬ 
tive bargaining power of consumers and sup¬ 
pliers of consumer products." • 

Senator Magnuson’s remarks in intro¬ 
ducing S. 356 to the Senate also described 
the necessity for requiring disclosure of 
warranty terms and conditions; 

. . |Warranties have for many years 
confused, misled, and frequently angered 
American consumers . . „ Consumer anger is 
expected when purchasers of consumer prod¬ 
ucts discover that their warranty may cover 
a 25-cent part but not the $100 labor charge 
or that there Is full coverage on a piano so 
long a* It Is shipped at the purchaser's ex¬ 
pense to the factory .. 

", . . (TJhe bill Is designed to promote 
understanding. Far too frequently, there is a 
paucity of Information supplied to the con¬ 
sumer about what In fact L* offered him In 
that piece of paper proudly labeled 'war¬ 
ranty.' Many of the most Important question* 
concerning the warranty are usually unan¬ 
swered when there Is some sort of product 
failure. Who should the consumer notify U 
his product stops working during the war¬ 
ranty period? What are his responsibilities 
after notification? How soon can he expect 
a fair replacement? Will repair or replace¬ 
ment coat him anything? There is a growing 
need to generate consumer understanding by 
clearly and conspicuously disclosing the 
terms and conditions of the warranty and 
by tolling the consumer what to do if his 
guaranteed product becomes defective or 
malfunctions. Presently the consumer only 
learns of the extent of his warranty coverage 
when hit guaranteed product becomes defec¬ 
tive or malfunctions and he Is told that the 
guarantee In question does not cover the part 
that failed, or that the retailer doe* not 
handle the manufacturer's repair work, or 
that the guarantee does not cover labor coats 
and so forth." • 

The Act, among other things, provides 
disclosure standards for written con¬ 
sumer product warranties. The Proposed 
Rule on Warranty Disclosures was based 
upon the disclosure requirements set 
forth in Section 102(a) of the Act. The 
Act also requires the Commission to pre¬ 
scribe rules to assure the availability of 
warranty information prior to the actual 


• Id., at 6. 

* 119 Cong. Rec 068 (January 12. 1973) (re¬ 
marks of Senator Magnuson). 

pliers of consumer products/* 
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purchase. The Proposed Rule on Pre-Sale 
Availability of Written Warranty Terms 
was based on the authority given to the 
Commission In Section 102(b) <1) (A) of 
the Act. 

<B> FTC Guides Against Deceptive 
Advertising of Guarantees. The items 
authorized for disclosure In written war¬ 
ranties in Section 102(a) of the Act are 
substantially the same as those which 
have been required by the Commission’s 
Guides Against Deceptive Advertising of 
Guarantees (the "Guides"): which cod¬ 
ify the FTC case law concerning disclo¬ 
sure requirements for warranties. The 
Guides, applicable to both actual war¬ 
ranty documents and advertisements of 
warranties, enunciate the policy that in 
conjunction with any representation that 
a product is guaranteed there must be 
full and accurate disclosure of the 
terms, conditions, and limitations of such 
guarantee. As stated In the Guides, the 
representation must disclose the nature 
and extent of the guarantee, 16 CFR 
239.1(a). the manner in which the guar¬ 
antor will perform, 16 CFR 239.1(b), and 
the identity of the guarantor. The Guides 
also contain special provisions dealing 
with pro-rata adjustment of guarantees, 
"satisfaction or your money back" rep¬ 
resentations. lifetime guarantees, sav¬ 
ings guarantees, and guarantees under 
which the guarantor does not or cannot 
perform. Since the Guides were promul¬ 
gated in 1960, there have been well over 
1.000 Informal actions under them. The 
Guides have been cited in several cases 
and advisory opinions rendered by the 
Commission^ 

With the proliferation of new prod¬ 
ucts on the market and the increased 
use of product warranties as marketing 
devices in recent years, new problems in 
the area of warranties have arisen which 
necessitate a revision of the I960 Guides. 
The steady influx of consumer com¬ 
plaint letters regarding warranties serves 
as further indication of the need to ex¬ 
pand the Guides to encompass a wider 
range of warranty problems.* 

<0 House Interstate and Foreign 
Commerce Committee . Subcommittee on 
Commerce and Finance Staff Report On 
Consumer Product Warranties. The staff 
of the House Interstate and Foreign 
Commerce Committee, Subcommittee on 
Commerce and Finance, at the direction 
of Chairman John E. Moss, published a 
study on September 17, 1974 concerning 
consumer product warranties currently 


'Guide* Against Deceptive Advertising of 
Guarantees. 16 CFR 239. adopted April 26. 


f Sea, eg. Ftngrrhvt Manufacturing Com* 
Pa**, et al „ 65 FTC. 751 (1964), Consoli¬ 
dated Searing Machine Co., etc. 71 P.T.C. 356 
(1967), Benrus Watch Company, Inc., et al., 
W P.T.C. 1018 (1964), Wilmington Chemical 
Corporation, et al., 69 F.T.C. 628 (1966), 
Montgomery Ward Co., Inc. 70 F.TXL 52. 
canned 279 P. 2d 666 (7th Otr. 1967) Scoff 
ytitch t a House. Inc. et al ^ 73 P.T^T. 523 
U968). Advisory Opinion No. 248 (1968). Ad- 
vtoory Opinion No. too (1966). Advisory 
Opinion No. 427 (1970). 

'JTEp Warranty ComplainU Tabulation. 

Correspondence Section. July 7.1975. 


being used in commerce * The purpose of 
this study was to determine the effect of 
various government studies, including 
The President's Task Force Report on 
Appliance Warranties and Service * * * * * * * * 9 * and 
the 1966 FTC investigation of automobile 
warranties, as well as voluntary action 
throughout the past decade on the qual¬ 
ity of warranties for consumer products 
presently on the market. The staff of the 
House Commerce and Finance Subcom¬ 
mittee examined approximately 200 war¬ 
ranties from 51 American manufacturers. 
The products involved included house¬ 
hold appliances, mobile homes, auto¬ 
mobiles, television and radio receivers 
and stereo equipment. The Subcommit¬ 
tee staff found that no significant 
changes had occurred in warranty docu¬ 
ments since 1969. According to the staff 
report: 

~(A)ny actions taken cm the part of manu¬ 
facturer* and trade associations to dean up 
these guarantees during the past five years 
appear to have had minimal result*. These 
certificates, often marked 'WARRANTY* and 
printed on good quality paper with a fancy 
filigree border. In many cases serve primarily 
to limit obligations otherwise owed to the 
buyer as a matter of law. This is done by dis¬ 
claimers and exemptions and by ambiguous 
phrases and terms. All too often the warran¬ 
ties shroud and effectively cover-up the obli¬ 
gations of the seller.'* u 

The conclusion of Congressman Moas 
highlighted the need for action on war¬ 
ranties: "It is all but fraud when a guar¬ 
antee declares In large print that the 
manufacturer is giving protection to the 
buyer and In the fine print attempts to 
take away common-law buyer protec¬ 
tion." “ 

(D) NBCCA and MACAP Reports. The 
business community, too. has recognized 
the need to re-examine and reformulate 
current warranties. A report "Product 
Warranties: Business Guidelines to Meet 
Consumer Needs," written by the Sub- 
Council on Warranties and Guarantees 
of the National Business Council for 
Consumer Affairs u reflects the business 
community’s own interest in straightfor¬ 
ward warranty content. The Council, 
composed of over 100 business leaders, 
was established by former President 
Richard M. Nixon in 1971 for the purpose 
of advising the Federal government on 
consumer affairs. The Sub-Council's re¬ 
port represents an effort to assist the 
business community in re-examining its 
warranty policies and practices in the 
light of consumer expectations. It rccora- 


• Staff of House Interstate and Foreign 

Commerce Oonun , Subcomm. on Commerce 

and Finance. Report on Consumer Product 
Warranties (1974) ("House 8ubcomm. Staff 

Report"). 

11 Task Force On Appliance Warranties 

and Service. The President's Task Force Re¬ 

port On Appliance Warranties and Services 
(1969). 

u House Subcomm Staff Report, supra note 

9. at 30. 

w Washington Post, Sept. 19, 1974. f B. at 
16. col. 1. 

11 Sub-Council on Warranties and Guaran¬ 
tees of the National Business Counsel Pur 
Consumer Affairs Product Warranties: Busi¬ 
ness Guidelines to Meet Consumer Needs 
(1972) (hereinafter "NBCCA Report"). 


mends action which businesses might 
take to Improve warranty practices. 

The Major Appliance Consumer Action 
Panel <MACAP>. sponsored by the Asso¬ 
ciation of Home Appliance Manufac¬ 
turers (AHAM >, the Gas Appliance Man¬ 
ufacturers Association (OAMA). and the 
National Retail Merchants Association 
(NKMA>, has conducted two studies on 
warranties In the major appliance indus¬ 
try.’* The first study, conducted In 
1971-72, analysed seventy warranties 
voluntarily submitted by members of the 
industry. These were evaluated against 
recommended warranty guidelines draft¬ 
ed by the Panel. 

A more extensive follow-up study, un¬ 
dertaken in 1973. elicited response from 
106 companies. In the 1973 study, the 
Panel’s evaluation criteria were drawn 
from the appliance industry’s voluntary 
recommended guidelines, published by 
the three associations that sponsor 
MACAP. The 1973 study found that 75% 
of the appliance Industry was In com¬ 
pliance with MACAPs guidelines. The 
same decree of compliance was cited In 
MACAP’s 1971-72 study. Only 17 of the 
106 warranties submitted fulfilled all the 
guidelines. The appliance industry's In¬ 
ability to meet even industry-established 
criteria for warranties, as evaluated by 
industry members, lends further support 
for the necessity for Commission action 
on warranty disclosure 

m. Disclosure of Written Consumer 
Product Warranty Terms and Condi¬ 
tions. The items required for disclosure 
by this Rule are material facts about 
product warranties, tlie non-disclosure 
of which constitutes a deceptive practice. 

Numerous Commit Ion decisions * have 
affirmed the principle that the failure to 
disclose material facts in circumstances 
where the effect is to deceive a sub¬ 
stantial segment of the purchasing public 
Is a violation of 8cction 5 of the Federal 
Trade Commission Act.’* 

In addition to these cases, the Commis¬ 
sion's Octane Rule w and Ught Bulb 
Labeling Rule ,m indicate that the failure 
to disclose facts which are essential to 


" Major Appliance Consumer Action Panel, 
MACAP Analysts of Major Appliance War¬ 
ranties (1971, 1973 ("MACAP Report"). 

* Sm cases cited in Statement of Basis and 
Purpose. Trade Regulation Role for the Pre¬ 
vention of Unfair and Deceptive Advertising 
and Labeling of Cigarettes in Relation to 
Health Hazards of .Smoking (1961). 23 Fed 
Reg 8324 (July 2. 1964) (hereinafter referred 
to as Cigarette Statement), at 8351 8352. nn. 
73. 74 and 75. 

* 15 U.RC. 45. 

TT Statxnent of Basis and Purpose to accom¬ 
panying Trade Regulation Rule on Pasting uf 
Minimum Octane Numbers on Gasoline Dis¬ 
pensing Pumps (hereinafter cited as Octane 
Rule) 1972, at 8: "Failure ... to Identify the 
gasoline . . may constitute a deception and 
an unfair trade practice tn that it fails to 
provide the consumer with a criterion to 
which he can relate the gasoline with engine 
requirements ofhu automobile " 

u Statement of Basis and Purpose accom¬ 
panying Trade Regulation Rule on Incan¬ 
descent Lamp (Light) Industry; Failure to 
Disclose Lumens. Life Coat and Other Data 
("the Ught Bulb Rule") (1972). 
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the consumer** ability to make an In¬ 
formal purchasing decision Is a deceptive 
practice. Likewise. the failure to disclose 
Information about consumer product 
warranties which is material to the mak¬ 
ing of an intelligent and knowledgeable 
consumer choice Is deceptive. 

Under the M technical truth** rule, 1 * * a 
claim or representation which is literally 
true is found to be deceptive because of a 
failure to disclose material facts that 
qualify and explain the claim. The ra¬ 
tionale behind this principle is that the 
deception stems from the false or mis¬ 
leading impression which is created In 
the mind of the consumer by virtue of 
the fact that the claim is removed from 
its proper context. The concern is with 
the truth as viewed by the consumer, 
rather than with the technical truth. As 
a further example of the application of 
this Rule, the Commission, in Clinton 
Watch Co.** held that it was a deceptive 
trade practice for the respondent watch 
manufacturer to advertise a “lifetime 
guarantee” without disclosing that there 
was a charge for warranty service. Like¬ 
wise. the failure to disclose all conditions, 
limitations, and exclusions as to product 
warranties renders any affirmative 
claims about warranties deceptive. "To 
tell less than the whole truth is a well 
known method of deception.*' 11 By the 
same token, absolute silence on a mate¬ 
rial fact may be deceptive where the pub¬ 
lic assumes from this silence that a state 
of facts exists when, in fact, affirmative 
disclosure would reveal that these as¬ 
sumptions are unfounded. In such in¬ 
stances. the consumer's normal and rea¬ 
sonably foreseeable expectations are ex¬ 
ploited. and a false or misleading impres¬ 
sion is created. 

The omission of any material terms or 
conditions from a warranty may prevent 
the intelligent use of the warranty as 
Informational Input into the consumer's 
purchasing decision, and may contribute 
to the generation of unrealistic consumer 
expectations about product reliability 
or efficacy. Thus, consumers may be in¬ 
duced to make purchases that they would 
not otherwise have made, with a result¬ 
ing gap between anticipated and actual 
product and warranty performance. 

8 ilence on the subject of product war¬ 
ranties and warranty terms can lead 
consumers to make erroneous assump¬ 
tions and decisions. For example: 

(1) In the absence of a disclosure as to the 
Identity of the warrantor, the consumer 
might assume that the warrantor is tho re¬ 
tailer. whereaa In fact the warrantor might 
be the manufacturer. 

(2) If a warrantor la silent a* to which 
parts, components, characteristics or proper¬ 
ties are covered by the warranty, the con¬ 
sumer might erroneously assume that war¬ 
ranty coverage 1a more extensive than It ac¬ 
tually t*. 

(3| Silence as to the fact that limitations 
on implied warranties are unenforceable in 
certain states may erroneously lead consum- 


•P. Lori!lard Co. v. FTC , 186 P. 2d 52 (4th 
Clr. H>60|. 

•57 PTC 222. afTd sub nom. Clinton Watch 
v FTC . 291 P. 2d 838 (7th Clr. 1961). 

F . Lorillard Co. v. FTC, 180 P. 2d 52, 58 
(4th Clr 1950). 
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era In such Jurisdictions to assume that the 
warranty document states the full extent and 
limit or their warranty rights. 

These examples illustrate some of the 
ways in which some warranty documents 
in their current form can have the ca¬ 
pacity or tendency to mislead consumers. 
Affirmative disclosure of warranty terms 
will serve to eliminate deception by pro¬ 
viding material facts, the absence of 
which could lead consumers Into pur¬ 
chasing one product, instead of a com¬ 
peting item, on the basis of what is osten¬ 
sibly a better, more extensive warranty, 
but which in fact provides more limited 
coverage and falls to fully disclose all of 
its conditions and limitations, A require¬ 
ment of minimum uniformity in war¬ 
ranty disclosures should enable consum¬ 
ers to make valid and informed compari¬ 
sons of warranties for similar products, 
and insofar as their purchasing decisions 
ore influenced by such comparisons, bet¬ 
ter able to make educated buying choices. 

IV. The Final Rule. 1. § 701.1 Defini¬ 
tions. Except as discussed below, the defi¬ 
nitions in the final Rule are those set 
forth in proposed Part 701. As the defini¬ 
tions used in Part 702 haw been made 
to conform to the corresponding defini¬ 
tions in Part 701. the following discus¬ 
sion applies to both Parts. 

The definitions given in the proposed 
Rule for *'The Act”, “written warranty**, 
“implied warranty”, “remedy”, “sup¬ 
plier**, and “binder” have not been modi¬ 
fied. With the exception of the terms 
“The Act” and “binder”, the definitions 
correspond to those used in the Act. No 
substantial comment was received as to 
the use of these definitions. 

a. “ Consumer product”, “ consumer” 
and “ seUer ” Comments from Standard 
Oil Co. of Indiana, Mohasco Corporation 
and others concerning the definitions of 
“consumer product” and “consumer*’ 
stated that the proposed Rule did not 
deal adequately with the problem of in¬ 
dustrial or commercial use of products 
normally used for personal family, or 
household purposes.* Several comments 
including those of Toyota Motor Sales, 
and the National Sporting Goods Asso¬ 
ciation, recommended that warranties 
extended to commercial or industrial 
users of consumer goods should be ex¬ 
empted from the requirements of the 
Act." O. M. 8cott and Sons claimed that 
the proposed Rule would have allowed 
industrial users to put consumer goods 
to commercial use and then to claim the 
benefits of warranty protection intended 
for consumers.** 

For the purposes of these rules only, 
the definition of “consumer product” was 
Amended by adding the following lan¬ 
guage: “Products which are purchased 
solely for commercial or industrial use 

•(The Public Record is hereinafter cited m 
”R M .) R 1-3-1, 11-12. O. M. Scott A 8ons; 
R 1-3-1, 56. Mohasco Corp ; R 1-3-2. 678 -79, 
Toyota Motor Sales. USA., Inc ; R 1-3-2. 694. 
Standard Oil Co. Indiana: R 1-4-1, 21 Na¬ 
tional Sporting Good* Association; R 1-6. 
156. Connecticut Citizen Research Group. 

* R 1-3-1. 56. Mohasco Corp.; R 1-3-2. 678- 
79, Toyota Motor Sales. U.8A., Inc.; R 1-4-1, 
21. National Sporting Goode Association. 

** R 1-3-1, 11. O. M. 8cott A Sons. 


are excluded solely for purposes of this 
Part’*. Paralleling this revision, the fol¬ 
lowing underlined language was inserted 
In the definition of “consumer**: “Con¬ 
sumer” means a buyer (other than for 
purposes of resale or use in the ordinary 
course of the buyer's business of any con¬ 
sumer product.. . w m 

The definition of “seller** was revised as 
follows: “ 'Seller* means any person who 
sells or offers for sale for purposes other 
than resale or use in the ordinary course 
of the buyer's business Any consumer 
product.” * This definition was changed 
to conform to the definition adopted for 
“consumer”. It is not the Commission s 
intent to apply these rules to purely 
commercial users. 

b. “Warrantor”. Sears Roebuck and 
Co. (“Sears”) suggested that the defini¬ 
tion of “warrantor” be limited to those 
offering written warranties and not in¬ 
clude those only obligated under implied 
warranties. As proposed, the definition of 
“warrantor” would have made a seller 
who did not offer a written warranty of 
his own. but who was obligated under an 
implied warranty by operation of law. a 
“warrantor,” and thus subject to the 
duties of a “warrantor” as well as a 
•'seller” under $ 702.3.” 

Exxon Co. and Engine Service Asso¬ 
ciates , Inc. commented on the addition 
of the language “. . . arising under state 
law ... in connection with the sale by 
a supplier.” in § 702.1(d) * 

For the purposes of these rules, the 
definition of “warrantor” has been re¬ 
drafted to Include only persons who give 
or offer to give a written warranty. The 
Commission concluded thAt the Act’s 
definition was overly broad for purposes 
of a rule concerning disclosures In 
written warranties. 

c. “On the face of the warranty” Sec¬ 
tion 108 of the Act * and section 701.3(a) 
(7) of the final Rule require that any 


•“Many products ‘normally* bought by 
consumers are also purchased by industrial 
and commercial accounts for uses other than 
resale, 1 e., they may be consumed entirely in 
the process of manufacture or Indirectly be¬ 
come components In products for eventual 
resale, and so on. Much of the difficulty could 
be eliminated by inserting the underlined 
language as follows: 

“ ‘Consumer* means a buyer (other than 
for purposes of resale or other use in buyer * 
ordinary course of business) . , .** R 1-3-2, 
694. Standard Oil Co. (Indiana). 

M . . . (R)evlse Section 7014(b) so that It 
reads as follows: ‘Consumer* means a buyer 
(other than for purposes or resale or for pur¬ 
poses of use in its ordinary course of busi¬ 
ness) . . ,** 

•‘Similarly, the definition of 'seller' lu 
1702.1(e) should be revised as follows: 
‘Seller* means any person who sells or offers 
for sale for purposes other than resale or 
other use In buyer's ordinary course of busi¬ 
ness any consumer product/* R 1-3-3, 625, 
Standard Oil Co. (Indiana). 

R 1-3 2, 657. Sears Roebuck A Co 

•R 1-3-2, 427, Exxon Company, US A ; 
R 1-4-1, 220, Engine Service Association. Inc 

•Section 108(b) of the Act states that 
**. . . (Implied warranties may be limited in 
duration ... If such limitation ... la set 
forth in clear and unmistakable language 
and prominently displayed on the face of the 
warranty/* 
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limitations on the duration of implied 
warranties be disclosed "on the lace oX 
the warranty/’ 

Section 104 of the Act requires that 
a warrantor" offering a full warranty 
*\ . . may not exclude or limit conse¬ 
quential damages for breach of any writ¬ 
ten or implied warranty on such prod¬ 
uct unless such exclusion or limitation 
conspicuously appears on the face of the 
warranty." " 

The definition of "on the face of the 
warranty" was added to clarify the re¬ 
quired location of disclosures under Sec¬ 
tions 104(a)(3) and 108(b). The final 
Rulr* * provides: 

"(i) On the face of the warranty 

mcana-^ : 

(1) where the warranty U a single 
pheet with printing on both sides of the 
sheet, or where the warr&uty is com¬ 
prised of more than one sheet, the sheet 
on which the warranty text begins: 

(2) where the warranty is Included as 
part of a longer document, such as a use 
and care manual, the page in such doc¬ 
ument on which the warranty text 
begins." 

The intent of this definition is to place 
Important warranty Information on page 
one of the multipage warranty where it 
can easily be scanned by a reader review¬ 
ing the designation (s). The "face" of a 
one page, one sided document is evident. 

2. | 70L3 Disclosure of Written war - 
ranty terms . Scope of the Rule . “Actu¬ 
ally Costing the Consumer Afore than 
US.Oor Section 701.3 of the Proposed 
Rule required a warrantor warranting 
a consumer product "actually costing the 
consumer more than $5.00" to make the 
required disclosures. The duties of the 
seller and the warrantor in proposed 
Part 702 were also triggered by the $5.00 
threshold. Comments on the Record 11 
suggested that the final rules raise the 
threshold from $5.00 to a higher level." 


* 1104(a)(3). 

* The Public Record of this proceeding 
consists of 2540 pagex of transcript from the 
public hearings (hereinafter cited as ‘Tr”), 
live volumes of stair submissions Including 
the staff report. R 215-47-1-2. Vols 1-5 
(hereinafter cited as R 1-2), three volumes 
of comments from business. R 215-47-1-3. 
Vols. 1-3 (hereinafter cited as R 1-3). two 
volumes of comments from trade associa¬ 
tions. R 215-47-1-4. Vols. i-2 (hereinafter 
^"ed as n 1-4), one volume of comments 
from Individual consumers. R 315-47-1-5, 
(hereinafter cited as R 1-5), one volume of 
comments from consumer groups. R 215-47- 
1-4 (hereinafter cited as R 1-6). one volume 
of submissions from federal agencies and 
members of Congress. R 215 47-1-7 (here¬ 
inafter cited as R 1-7), one volume of tub- 

tritons from state agencies and officials, 
R 215-47-1-8 (hereinafter cited as R 1-8). 
one volume of submissions from academl- 
Uaai, R 216-47-1-8 (hereinafter cited as 
R 1-8). and one volume of Exhibits. R 215- 
«. i-13 (hereinafter cited as 1-13). 

! **•*■*• 40 “4h Purolator, Inc.; R 1-4-1. 
‘>-584. American Apparel Manufacturers 
relation (AA.VA); R 1-3-3. 1114, Midland 
^erattves. Inc.; R 1-4-2. 681. Association 
' Home Appliance Manufacturers (AHAM); 

Jltr 3, £?• Natton »! R*t*il Merchants As- 

•Nation (NRMA), 


Two principal reasons were given for 
this suggestion: 

(1) the cost of complying with the re¬ 
quirements of Parts 701 and 702 would be 
prohibitive In relation to the selling price 
of the product; 0 and the extra cost would 
farce manufacturers to eliminate their war¬ 
ranty programs on the Inexpensive Items, 
and thus, the Congressional purpose of ex¬ 
panding the availability of warranties would 
be frustrated; ■* and 

(2) since consumers rarely read warranties 
on relatively inexpensive Items, requiring 
compliance with Part 701, thus increasing 
the length of the warranty, would further 
discourage the consumer from reading war¬ 
ranties prior to sale. 0 

The Commission has concluded that 
applying these rules only to products 
actually casting the consumer more than 
$15.00 would be in the public interest. 
Although the rules liave been modified 
to eliminate unnecessary burdens, they 
will Impose a compliance obligation. Al¬ 
though reasonable, this obligation is not 
a costless endeavor. The Commission is 
persuaded that existing disclosure and 
availability practices pertaining to in¬ 
expensive products, while far from per¬ 
fect, have not caused substantial harm 
to the public. The need for warranty 
information before and after a purchase 
is affected by the cost of the product 
Involved. Section 102(3) of the Act 
recognizes this fact. Faced with the 
possibility that compliance with these 
rules may result in a decision by war¬ 
rantors not to offer written war¬ 
ranties. the Commission has concluded 
that for these products, some warranty 
information is likely to be better than 
none at all. This conclusion Is buttressed 
by the recognition that 8ection 5 of the 
Federal Trade Commission Act and Sec¬ 
tion 110 of this Act provide ample au¬ 
thority to deal with unfairness and de¬ 
ception in the warranty practices asso¬ 
ciated with inexpensive products. The 
Commission will not hesitate to use this 
authority where the public interest re¬ 
quires action. 

The remaining question is whether the 
Act gives the Commission the authority 
to raise the $5.00 figure. Section 102(e) 
provides: 

The provision* of this section apply only 
to warranties which pertain to comumcr 
products actually oostlng the consumer 
more than $5. 

In response to a request from the Com¬ 
mission' staff, the National Consumer 
Law Center submitted that the Commis¬ 
sion does not have the authority to raise 
the $5 figure.* 

Generally, courts have held that an 
agency has wide discretion in interpret¬ 


•R 1-3-1. 38. Purolator, Inc.; R 1-4-1, 
152. American Institute of Nail ana Tack 
Manufacturers; R 1-4-1. 583, AAMA; R 1-3-8. 
1114, Midland Cooperatives, Inc.; R 1-4-2, 
683. NRMA. 

** R 1-4-1, 152, American Institute of Nall 
and Tack Manufacturer!; R 1-4-2. 681, 
AHAM; R 1-4-2. 883. NRMA. 

*R 1-3-1, 38. Purolator. Inc.; B 1-3-8, 
1114. Midland Cooperatives. Inc.; R 1-4-2. 
693. NRMA. 

H R 1-8. 180. National Consumer Law 
Center, Inc. 


ing a statute and that any agency deci¬ 
sion should be given great deference by 
a reviewing court *' Red Lion Broadcast¬ 
ing v. FCC. 395 U.S 367, 381 (1969). The 
Court in Red Lion stated: 

, . . Agency construction of a statute 
should be followed unless there are com¬ 
pelling Indications that It Is wrong. 

Moreover, deference to agency discretion 
is particularly high where the inter¬ 
pretation involves the first Implementa¬ 
tion of the statute, in other words, the 
"setting up of the machinery". 

When faced with a problem of statutory 
construction this court shows great defer¬ 
ence to the Interpretation given the statute 
by the officers or agency charged with 1U 
administration. . . . Particularly Is this re¬ 
spect due when the administrative practice 
at stake ‘Involves s contemporaneous con¬ 
struction of a statute by the men charged 
with the responsibility of setting lu machin¬ 
ery In motion, of making tho parts work 
efficiently and smoothly while they are yet 
untried and new*. Udell v. Tollman , 380 UJB. 
1, 16 (1864) citing in part Power Reactor Co, 
v. Electricians. 367 V3. 396. 408 (1960) 

The legislative intent and the public 
policy behind the Act make it clear that 
the Commission haa the authority to 
raise the $5 figure. 

There are two possible constructions of 
Section 102(e) of the Act. The first is 
that Congress intended affirmatively to 
include all consumer products costing $5 
and above within the scope of the Act. 
The second is that Congress only wanted 
to exclude all consumer products below 
$5 from protection of the Act. In other 
words, paragraph <e> was Intended to 
impose a limit on Commission author¬ 
ity to apply Section 102 to products be¬ 
low $5 but not to prohibit the Commis¬ 
sion from exercising discretion to select a 
higher threshold. Under this interpreta¬ 
tion. the products Congress intended to 
exclude w‘Ould still be excluded by the 
higher figure set by the Commission. 

The legislative history of the Act sup¬ 
ports the latter interpretation. The most 
important evidence of the Intent behind 
Section 102(e) is the Conference Com¬ 
mittee Report. The Report section deal¬ 
ing with dollar limitations, speaks of "ex¬ 
clusion". The Report shows that Con¬ 
gress was concerned with what was ex¬ 
cluded rather than with what was in¬ 
cluded." 


— 8*o also In the Matter of Hollow Tree 
Lumber Company. 81 NL-RJJ. 635 (I860). 
In that com tho Beard noted iu long aland* 
ing practioe not to exercise Its jurisdiction 
to the fullest extent possible under the au¬ 
thority delegated to It by Congress since 
such practice would better effectuate the 
purposes of their Act. The Board required 
that a certain dollar level be reached before 
they would Invoke Jurisdiction. Similarly 
here, the Commission would require a cer¬ 
tain dollar level to be reached ($15) for im¬ 
plementation of the Act. 

"HR. Rep. No. 1580. 83d Cong. 2d Sees. 
24 (1874): 

“3. Dollar Limitations 

Under the Senate bUl. the labeling and 
designation provisions applied only to con¬ 
sumer products actually costing $5 or more. 
Any warrantor who was selling s consumer 
product costing less than $5 who used the 
full warranty designation would have been 

Footnote continued on next page. 
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RULES AND REGULATIONS 


Consequential use of the word “only" 
In section 102(e) Indicates an Intention 
to exclude those Items under $5. If the 
Confess had opted for an “inclusion” 
approach it is likely that the statute 
would have read, “this section shall apply 
to all products actually costing more 
than $5.” 

The $15 figure was chosen in order to 
gain the benefits of raising the $5 figure 
outlined previously, without losing cov¬ 
erage of any significant consumer prod¬ 
ucts. 

Guenther Baumgart. on behalf of the 
Association of Home Applicance Manu¬ 
facturers. pointed out that a $15 figure 
would still bring almost all portable ap¬ 
pliances within the purview of the Act, 
stating: 

'■ Assuming for a moment that the thresh¬ 
old limit was raised to $16.00 (our recom¬ 
mendation). we feel that It would encourage 
the protection of the consumer rather than 
removing such protection. At a $16.00 thresh¬ 
old limit all of the major portable ap¬ 
pliances such as an automatic drip cofTee- 
makcr. rotlsserle. electric aklllet would still 
come within the purview of the Act. The 
portable appliances excluded from the Act 
would be such marginal Items as a com 
popper or bun warmer ... By raising the 
threshold limit manufacturers would be en¬ 
couraged to continue warranties on present 
marginal Items.*' • 

Accordingly. Parts 701 and 702 have 
been amended, raising the threshold 
amount which triggers the duties under 
those parts, to $15.00. 

"In a single document ”, The proposed 
Rule required that the items of warranty 
information be disclosed “in a single 
document” Many comments by war¬ 
rantors were received, citing the poten¬ 
tial costs and other difficulties of a “sin¬ 
gle document” requirement. Westing- 
house Electric Corporation. National 
Electrical Manufacturers Association 
(“NEMA"), and others said that it was 
normal for warranties to be printed on 
the front, back, or mJddle page of a use 
and care manual.* especially in the ap¬ 


subject to the full requirements in the bill. 
The House amendment excluded from the 
disclosure requirement# of the bill products 
costing less than $6; It excluded from the 
designation requirements of the bill products 
costing less than $10. The minimum federal 
standard applicable to full warranties was 
not applicable to products costing less than 
$10. even In situations where warrantors of 
products costing less than $10, used the full 
warranty designation. 

The conference aubstltute excludes from 
the disclosure requirements of the blU war¬ 
ranties on consumer products actually cost¬ 
ing leas than $5 and excludes from the des¬ 
ignation requirements of the bill warranties 
on consumer product* actually costing less 
than $10. However, the conference substitute 
provides that any warrantor giving a war¬ 
ranty characterized as a full warranty must 
comply with the minimum Pederal stand¬ 
ards set forth In section 104. no matter what 
the actual cost of the consumer product to 
which tho warranty applies.' 4 (emphasis 
supplied). 

»R 1-4-3. 601. AHAM. 

* R 1-3-1. 1, Westlnghouse Electric Cor¬ 
poration; R 1-4-1, 18, National Association of 
Chain Drug Stores; R 1-4-1. 00-01. National 
Electrical Manufacturers Association: R 


pliance industry. - The Waltham Watch 
Company and the National Association 
of Chain Drug Stores argued that the 
reprinting of such manuals, to conform 
with the single document rule, w*ould be 
unreasonably costly.* 1 NEMA also sug¬ 
gested that imprinting the warranty di¬ 
rectly on the product 45 might not con¬ 
form to a “single document * rule. 

The Air Conditioning and Refrigera¬ 
tion Institute argued that if the war¬ 
ranty were required to be separate from 
the manual of operating instructions. It 
would be more likely to get lost. whereas 
a manual, which could contain the war¬ 
ranty. would more likely be retained and 
used by the consumer. - 

Standard Oil suggested that, in some 
instances, it would be physically impos¬ 
sible to put all the specifications and 
standards referenced in the warranty in 
a single document - They estimated that 
literal compliance with “the single docu¬ 
ment” rule would add approximately 
$192,500 in annual costs. - 

Thesc comments reflect a misappre¬ 
hension of the purpose of the single docu¬ 
ment language”. “Single” does not equal 
“separate”. The “single document” re¬ 
quirement does not preclude printing the 
warranty in a use and care manual, or 
directly on the product itself. It does 
require that all terms and conditions be 
presented in (at least> one location, as a 
coherent, easily assimilated statement. 

Parties Who Can Enforce 

70/.3<a)(f) The Identity of the party or 
parties to whom the written warranty U ex¬ 
tended. If the enforceability of the written 
warranty is limited to the original consumer 
purchaser or la otherwise limited to persons 
other than every consumer owner during the 
term of the warranty; 

Section 102(a)(2) of the Act author¬ 
izes the disclosure of “the identity of the 
party* or parties to whom the warranty Is 
extended.” MACAP included a similar re¬ 
quirement in its 1971 guidelines for 


1-4-1. 219. Air Conditioning and Refrigera¬ 
tion Institute; Tr. 1694-6. Waltham Watch 
Company. 

•■ R 1-4-1,18 National Association of Chain 
Drug Stores, 

41 "Ms. Berke: Our current regulations pro¬ 
pose that the warranty be a single document 
set apart from any other Information you 
might give on the products. Mr. Felnsmlth; 
Thai is going to be very much more expen¬ 
sive then because If we can make It part of 
one document It cuts our costa by at least 
60 percent." Tr. 1696. Waltham Watch Com¬ 
pany; R 1-4-1. 18. National Association of 
Chain Drug Stores. 

u r i- 4 -i, 9 i, National Electrical Manufac¬ 
turers Association. 

ur i-4-l. 219. Air Conditioning and Re¬ 
frigeration Institute. 

44 "For example, the Amoco Oil Company 
Ure warranty grants a replacement allow¬ 
ance based on depth of tread remaining. The 
allowances for each tire type are printed for 
dealers on four 8*4 x 11 pages, and his In¬ 
structions for the proper measurement of 
tread and adjustment of the tires require 
another four pages. The consumer Is unlikely 
to require any of these pages himself espe¬ 
cially since the value of the allowance 
changes from time to time.** R 1-3-2, 690. 
Standard Oil Co. (Indiana). 

“R i-3-2. 697. Standard OU Co (Indiana). 


evaluating warranties. i,e.. “a warranty 
should set forth to whom the warranty 
is extended." This guideline was dropped 
in the 1973 study. MACAP reasoned that 
the failure to state the “warrantee” 
would mean that any owner was covered 
by the subsequent warranty provislon.v, 
and therefore, that the warranty which 
does not make such a disclosure, while 
not meeting the guideline, would offer 
the broadest possible coverage with re¬ 
gard to this factor. - 

The proposed Rule required the dis¬ 
closure of “the Identity of the party or 
parties to whom the warranty is ex¬ 
tended. Including, where applicable, any 
limitation on its enforceability by any 
party other than the first purchaser at 
retail.” Comments submitted by Mont¬ 
gomery Ward, Sears. Proctor Silex and 
others followed the reasoning of the 1973 
MACAP study; i.e.. that the consumer 
would (properly) infer from the absence 
of words of limitation that the warranty 
would extend to anyone in possession 
during the warranty period. 45 The Carpet 
and Rug Institute (CRI) the Boating In¬ 
dustry* Association (BIA>, the National 
Retail Merchants Association <NRMA> 
and others argued that the disclosure 
should be required only when the war¬ 
ranty does not extend to the original 
purchaser - and all transferees during 
the period of the warranty. - NRMA also 
suggested that this paragraph refer only 
to the written warranty, to clarify that 
the warranty need not serve as a “trea¬ 
tise on privity.*' ** 

The National Association of Photo¬ 
graphic Manufacturers recommended 
that the language “first purchaser at re¬ 
tail.” used in the proposed Rule, be al¬ 
tered to read “original consumer pur¬ 
chaser”, since the word “consumer” Ls 
clearly defined in 5 701. and since the 
avoidance of the words “at retail*' would 
prevent misinterpretations where the 
warranted consumer product was sold In 
wholesale or discount stores at prices 
below suggested list price* 

The final Rule Incorporates the three 
recommendations discussed above. The 
Commission has concluded that the 
changes reflected in the final Rule would 
be consistent with consumer understand¬ 
ing and would simplify warranty lan¬ 
guage. 


- R 1 2-2. 778. MACAP. 
n R 1-3-2. 491. Montgomery Ward Ac Co. 
Inc.: R 1-3-2. 606. Proctor-SIlex; R 1-3-2. 
646. Sears. Roebuck and Co.: R 1-4-1. 664-65. 
Boating Industry Associations; R 1-4-1, 600. 
National Retail Merchants Association: R 
1-3-2.600. SCM Corporation. 

••Note that under Sections 104(b)(4) and 
101(3) of the Act. a warrantor offering * 
full warranty is precluded from limiting 
warranty coverage to the original purchase: 

«R 1-3-1, 126. Carpet and Rug Institute, 
R 1-3-2, 491 Montgomery Ward & Co*. Inc ; 
r 1-3-2. 606 Proctor-Silex; R 1-3-2. 
Seam Roebuck and Co.; R 1-4-1. 564-65. 
Boating Industry Associations; R 1-4-1. 800. 
National Retail Merchants Association: R 
1-3-2. 606. SCM Corp. 

*• R 1-4-1. 601. National Retail Merchant.- 
Association. 

“R 1 -4-4, 193 99. National Association of 
Photographic Manufacturers. Inc. 
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WARRANTY COVERAGE 

701.3(a) (2) A clear description and Iden¬ 
tification of products, or parts, or character- 
t a tics, or components or properties covered by 
and where necessary for clarification, ex¬ 
cluded from the warranty; 

Sections 102<a> «3> and <12> of the 
Act provide for the disclosure of “the 
product or parts covered" and "the char¬ 
acteristics or properties of the products 
or parts thereof, that arc not covered by 
the warranty". The MACAP guidelines 
similarly require "the product or specific 
parts covered and against what". * * The 
NBCCA report states that "written war¬ 
ranties should specify the extent of parts 
coverage,"** 

The Guides require that; 

• In general, any guarantee In adver¬ 
tising shall clearly and conspicuously 
disclose— 

(a) The nature and extent of the guaran¬ 
tee. This include* disclosure of <l> What 
product or part of the product is guaranteed, 
t2) What characteristics or properties of the 
designated product or part thereof are cov¬ 
ered by. or excluded from, the guaran¬ 
tee . . 

A long line of FTC orders have re¬ 
quired the disclosure of "the nature and 
extent of the guarantee and the manner 
in which the guarantor will perform."* 1 
Although none of these orders delineates 
the meaning of "the nature and extent 
of the guarantee" or "the manner in 
which the guarantor will perform." the 
Guides establish that this general lan¬ 
guage encompasses the characteristics or 
properties covered by or excluded from 
the guarantee, the duration of the guar¬ 
antee. the guarantor s manner of per¬ 
formance. the product or part guaran¬ 
teed. and the purchaser's obligations. 
Thus, there is support for including this 
paragraph on the basis of past Commis¬ 
sion case law. 

A consumer letter, illustrative of the 
problems which this paragraph is de¬ 
igned to solve, complained that the con¬ 
sumer's automobile warranty explicitly 
did not extend to "service items ', but 
did not enumerate those items which 
were considered "sendee items" by the 
manufacturer; as a result, it did "not In¬ 
dicate that l the automobile manufac¬ 
turer ] is using this term in an extremely 
broad and uncommon sense so a to cx- 


** R 1-2-2, 779. MACAP 
° R 1-2-3. 821, National Busine&a Council 
for ConHumcr Affairs. 

* Guides, supra note 6, at I 239J. 

**Sce, eg., In the Matter of General Trans¬ 
mission Corporation of Washington . et at 
73 rrc 399 ( 1908); in the Matter of Coleman 
Company, Inc, 73 FTC 724 (1968); In tft 4 
Matter of Delco Carpets. Inc., trading as Del- 
Carpet Mills, Inc., 70 FTC 1706 (I960); 
In the Matter of Midas, Inc . cf a/ , 66 FTC 
(1960); In the Matter of Comstock 
Chemical Co.. Inc., et al„ 66 FTC 33 (1969); 
/« the Matter of Stewart Auto Upholstering 
» PTC U67 (1961): In the Mattei 
of Stem d Co., et al., 69 FTC 1418 (1961); 
Laffer of Fred B. Miller, et at., 56 FTC 
: ,n *** Matter of Milton Watch 
* <;(<** Co > l*C. ft at., 61 FTC 742 (1063) 
Matttr °t L T Baldwin, 69 FTC 97fi 

( IjMJ 1), 


elude the myriad of Items which would 
be included under other warranties using 
the same terminology 

The proposed Rule required the dis¬ 
closure of: 

a clear description and identification of 
porta, characteristic®, components and prop¬ 
erties covered by. and excluded from the 
warranty. 

Baldwin Plano, Sunbeam Corp. and many 
other participants found the words 
"characteristics'' and properties" vague 
and urged deletion ,' 1 The final Rule 
amends the phrase containing these 
terms to read " products , or parts, or 
characteristics, or components or prop¬ 
erties." The disjunctive language makes 
it M ... clear that a warranty covering all 
defects in a product ‘which is a charac¬ 
teristic) must not also list every* part, 
component, and property of the product 
covered. A reference to all defects in a 
product should Include defects in all 
parts without a statement to that 
effect." • The addition of the w*ord 
"products" uses the statutory language 
set forth in 5 102<a> (3) of the Act." as 
recommended by Ross, Hardies. O’Keefe. 
Babcock k Parsons ("Ross. Hardies"). 
SCM Corp., and Thermador.** 

Warren Tool Corp.. MACAP and 
NRMA and others suggested that war¬ 
rantors be required to disclose either the 
items covered or those not covered by 
the warranty. -1 Gambles stated: 

(T)he requirement could become rather 
cumbersome If the warrantor had to identify 
all the parte of a product not covered by the 
warranty if the warranty was limited to only 
one component or part of the product." ~ 

"An example utilizing a major appliance 
can beat show the problem* which thin pro¬ 
vision would pose. Assume a product with 
two hundred parts carries a full one vear 
warranty and thereafter a limited four year 
warranty on Ua major component. A* draft¬ 
ed the regulation would require a detailed 
luting of 400 parts In the warranty text 

"For the full one year warranty period 
there would have to be a listing of each and 
every part contained In the product and an 
Indication that those parts are covered by 
the warranty. 

"The text of a limited portion of the war¬ 
ranty would have to Indicate that the major 
component la covered and contain a listing of 
every other part as being excluded from that 
portion of the warranty. This Is clearly un¬ 
necessary and unworkable and would only 


'■* R 1-2-2. 729-31. 

*R 1-3-1, 26. Baldwin Piano; R l-3-l. 200. 
Roas, Hardies. O'Keefe. Babcock & Parsons; 
R 1-3-2, 366. Sunbeam Corp.; R 1-3-2, 007. 
SCM Corp.; R 1-3-2. 711, White Consolidated 
Industries; R 1-4-1, 220. Air Conditioners and 
Refrigeration Institute; R 1-4-1. 476-77, As¬ 
sociation of Home Appliance Manufacturers; 
R 1-3-2, 606 -07, SCM Corp. 

*• R 1-3-2. 640. Sears Roebuck & Co 
• "The products or parts covered* 4 (em¬ 
phasis added). 

•* R 1-3-1. 200, Ross, Hardies. O’Keefe. 
Babcock k Parsons: R 1-3-2. 607. SCM Corp; 
Tr 2314. Thermador, 

R 1-3-2. 347. Gambles; R 1-3-2, 492. 
Montgomery Ward k Co.: R 1-3-3, 787, 
Warren Tool Corporation; R 1-4-1, 372-73. 
MACAP; R 1-4-1. 601, National Retail Mer- 
chantn Association. 

** R 1-3 2; 347. Gambles. 


tend to confuse rather than enlighten even 
those consumers who would try to read and 
understand It."* 

Toyota Motor Sales, the National Paint 
and Coatings Association, and the South¬ 
ern Furniture Manufacturers Association 
(SFMA > stated that if a warrantor lista 
those items which are covered, those 
which are not listed should implicitly' be 
excluded."* 

The final Rule Is similar to proposals 
submitted by Sears and NRMA." Under 
this language the items not covered by 
the warranty need only be disclosed if 
the disclosure of what is covered is un¬ 
clear. standing alone. 

For example, a common warranty U one 
which cover* all defect* in material and 
workmanship It should not be necessary to 
aUo Include a Hit of all the possible causes 
of malfunctions of the product which 
would not be defects, e.g., misuse. abuse, ex¬ 
ternally caused casualties. . . . However. . , . 
If some part of the product covered by such 
a warranty were not covered os to a defect 
In that part, a clear statement that that 
part la excluded ahould be Included in the 
warranty, e g.. "This warranty covers defect* 
in material or workmanship la this product 
(except in light bulbs)." Without the state¬ 
ment of exclusion In such a warranty. It 
would appear to cover more than it does.« 

For ease of communication to con¬ 
sumers, it should not be necessary in all 
cases to enumerate every covered part if 
the warranty covers the entire product 
with the exception of one or two minor 
parts. In such instances, the following 
language would meet the requirements of 
* 701.3<aM2>. “XYZ Company warrants 

your I..1, except tile t_ 

.J 

Tlie Association of Home Appliance 
Manufacturers < AHAM), in their written 
submission, stated: 

Practice U; the appliance and other Indus¬ 
tries is to warrant a product against manu¬ 
facturing defects and to Ust the exclusion*, 
such as Ught bulbs in a refrigerator or dam¬ 
age from misuse. Are. flood and the like.- 

The Rule is intended to permit this 
practice. Conversely, if the warranty cov¬ 
ers only a few parts, or characteristics, 
the warranty might state: "This product 
Is not warranted in any way except 
against rust" or “Tills warranty covers 
the drive shaft only.” A disclosure of the 
exclusions from the warranty accom- 


“ R 1-3-2.492, Montgomery Ward. 

•* R 1-3-3, 1103. Toyota Motor Sales. USA., 
Inc ; R 1-4-1. 132, National Paint and Coat¬ 
ings Association: R 1-4-1. 316. Southern 
Furniture Manufacturers Association. 

* "A clear description and Identification of 
parts, character la tics, components and or 
properties covered by and, where necessary far 
clarification, excluded from the warranty." R 
1-3-2, 640. Sears Roebuck it Co. 

. . (P)ermlt either a clear statement of 
what Is covered or a clear statement of what 
la not covered, and . . . add that If there 
ore ambiguities language sufficient to clarify 
any such amblguiuei la required." R 1-4-1. 
601. NRMA 

•• R 1-3-2. 640. Sears Roebuck & Co. 

«*R 1-3-2, 647-40. Nixon, Hargrave. Devans 
k Doyle. R 1-4-1, 470. Association of Home 
Appliance Manufacturers; R 1-4-1, 372. 
MACAP; R 1-3-2. 606-607, SCM Corp. 

- R 1-4-1. 476. AHAM. 
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panled by a statement such as “all other 
[ parts 1 are covered by this warranty**" 
would also satisfy the requirements of 
this paragraph. 

WARRANTY PERFORMANCE 

7014(a)(3) 

A slat®meat of what the warrantor wUl do 
in the event of a defect, malfunction or fail¬ 
ure to conform with the written warranty. In¬ 
cluding the items or services the warrantor 
will pay for or provide, and. where neoe«ery 
for clarification, thoee which the warrantor 
will not pay for or provide; 

Section 102(a)(4) of the Act author¬ 
izes the disclosure of “a statement of 
what the warrantor will do in the event 
of a defect, malfunction, or failure to 
conform with such written warranty—at 
whose expense—and for what period of 
time * *. The MACAP guidelines require the 
warrantor to state: “In case of a claim: 
Exactly what the warrantor will do and 
at whose expense.'* * 

The Guides require the disclosure of: 

The manner In which the guarantor will 
perform This constate primarily of a state¬ 
ment of exactly what the guarantor under¬ 
take* to do under the guarantee. Examples of 
thi« would be repair, replacement, refund. If 
the guarantor or the person receiving the 
guarantee has an option as to what may 
satisfy the guarantee, this should be set out,** 

Past FTC warranty orders have con¬ 
sistently required the disclosure of the 
manner in which the warrantor will per¬ 
form. (Sec the discussion and citations 
in the explanation of section 701.3(a) 
<2*. supra,) 

The Commission has received a num¬ 
ber of letters from consumers indicat¬ 
ing the need for clarification In war¬ 
ranty documents as to what items or 
services the warrantor will and will not 
pay for or provide in the event of a 
failure defect or malfunction In the 
product. 11 

The proposed Rule required the dis¬ 
closure of 

a statement of what the warrantor will do 
to remedy a defect or malfunction In the 
product, or failure to conform with the 
written warranty. Including but not limited 
to the Items or nervlcea the warrantor will 
and will not pay for or provide. 

Many industry comments were re¬ 
ceived to the effect that it would be 
unnecessarily verbose to require a state¬ 
ment reciting what the warrantor will 
not do in a warranty which clearly states 
what the warrantor will do.* Armstrong 


• B 14-2. SOS. Sunbeam Oorp; R 144, 
021. Am ana Refrigeration. Inc. 

* R 1-2-2, 772. MACAP. 

« Guide*, supra note 6. at I 239.1(b). 
n Seo. eg. R 1-2-2. 735 36 (undisclosed 
charge for service call during warranty pe¬ 
riod): R 1-2-2. 737-38 (undisclosed charge 
for warranty service call and for delivering 
product to and from repair shop): R 1-2-2, 
741 (undisclosed “check-out" fee for In¬ 
warranty inspection of defective product): 
R 12-2. 742-44 (undisclosed labor charge 
for m-warranty repairs). 

w R 1-3-1, 7, Coleman Co ; R 1-3-1. 126. 
130 32. Carpet and Rug Institute; R 1-3-2. 
419. Armstrong Cork Company; R 1-3-2. 847. 
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Cork Co. argued that compliance with 
this paragraph would unduly lengthen 
warranties, and that M a delineation of 
each conceivable Item or service which 
will not be paid or provided would tax 
even the wildest imagination.* 

The language adopted in this para¬ 
graph of the final Rule parallels that in 
section 701.3(a)(2), discussed supra . As 
suggested by Sears, a warrantor need 
only state what he will not do if the dis¬ 
closure of what he will do. standing 
alone. Ls unclear.* 

For example. ir a warranty provides that 
the product will be replaced at no charge If 
the product la returned to the store, tt 
should not be necemory to also recite that 
the product wUl not be repaired, or that the 
warrantor will not pay for travel expenses. 
The affirmative statement In such a war¬ 
ranty clearly states what the warrantor will 
do. and there is no Implication that anything 
else will be done.’* 

The requirement of this sub-part could 
be satisfied by stating, for example; “We 
will pay for parts and service only;" or 
by disclosing the services which the war¬ 
rantor will not perform, accompanied by 
a statement such as: “You must pay all 
other expenses Incurred In obtaining re¬ 
pairs.** 71 

A number of industry representatives 
objected to the use of the word “remedy” 
in the proposed Rule* The language used 
in Section 102(a)(4) of the Act* was 
preferred. A warrantor is not required to 
“remedy ** a product unless the applicable 
warranty Is designated as a “full (state¬ 
ment of duration) warranty.*’ The final 
Rule substitutes the statutory language, 
“in the event oP for the word “remedy.” 

WARRANTY DURATION 

70/ J (a) (4) 

The point in timo or event on which the 
warranty term commence*. If different from 
the purchase date, and the time period or 
other measurement of warranty duration. 

Section 102(a) (4) of the Act calls for 
the disclosure of **a statement of what 
the warrantor will do in the event of a 
defect, malfunction or failure to conform 


Scare Roebuck it Co.: R 1-3-3. 783. Warren 
Tool Corporation; R 1-4-1. 601, National Re¬ 
tail Merchants Axaoctatlon. 

<*U 1-3-2. 419 Armr.trong Cork Company. 

*See R 1-3-2, 847. Sears' suggested lan¬ 
guage: “A statement of what the warrantor 
will do to remedy a deroct or malfunction 
In the product, or a failure to conform with 
the written warranty. Including but not lim¬ 
ited to the Items or services the warrantor 
wUl pay for or provide, and, where neces¬ 
sary for clarification, what the warrantor 
will not pay for or provide.** 

»R 1 -3-2. 647. Sears Roebuck and Co. 

TTR 1-4-1. 801 National Retail Merchants' 
Association. 

n r i-3-i, 57. Mohasco Corporation; R 
1-3-2. 430 432, Defrees A Flake; R 1-2-2. 643. 
Nixon. Hargrave. Devana A Doyle; R 1-4-1, 
13-19, Natl Association of Chain Drug Stores. 
Inc.; R 1-4-1, 92 Natl Electrical Manufac¬ 
turer! Association; R-4-1. 220. Air Condition¬ 
ing and Refrigeration Institute: R 1-4-1. 477. 
Association of Home Appliance Manufac¬ 
turers. 

» “A statement of what the warrantor wUl 
do In the erenf of a defect . . .“ (emphasis 
added). 


with such written warranty . . . and for 
what period of time.** MACAP’s guide¬ 
line, requiring “the specific time for 
which the product or parts are covered’’ * 
was fulfilled by 95% of the warranties 
submitted In the 1973 study. The Guides. 
too. require the disclosure of “what is 
the duration of the guarantee**." The 
NBCCA report states that “written war¬ 
ranties should specify the specific dura¬ 
tion of the warranty/* * 

Paragraph 701.3(a)(4) also requires 
the warrantor to specify the point in time 
(if other than the purchase date) when 
Uie warranty term begins. This is to en¬ 
sure that the purchaser Is informed as to 
whether the warranty terms starts to run 
immediately ubon manufacture, pur¬ 
chase. delivery, or the date on which the 
product is first used. Several consumer 
letters illustrate the need for the dis¬ 
closures required by this paragraph." 

The proposed Rule required the dis¬ 
closure of: 

The point In time or event on which the 
warranty term commences, and the time pe¬ 
riod or other measurements of duration for 
which tho product and/or lta parts, charac¬ 
teristics. components, or properties are war¬ 
ranted. 

Montgomery Ward, Timex, and NRMA 
took the position that the consumer’s 
normal expectation Is that a warranty 
takes effect on the date of purchase. 
Therefore, the warrantor should be re¬ 
quired to moke a disclosure about the 
beginning of the warranty only when this 
is not the case.** The final Rule Incorpo¬ 
rates the language submitted by Mont¬ 
gomery Ward.“ and requires that the 
commencement date of the warranty 
need only be disclosed “if different from 
the purchase date.** 

CONSUMER DUTIES 

79/4(0) (5) 

A atep-by-step explanation of the proce¬ 
dure which the consumer should follow in 
order to obtain performance of any war¬ 
ranty obligation. Including the persons or 
class of persona authorized to perform war¬ 
ranty obligation (a). This Includes the 
nomc(s) of the warrantor(s). together with: 
tho mailing address (es) of the warrantor fa), 
and/or the name or Utlo and the address of 
any employee or department of the warrantor 
responsible for the performance of warrantor 
obligations, and/or a telephone number 
which consumers may use without charge 
to obtain information on warranty perform¬ 
ance; 


«* R 1-2-2, 779. Major Appliance Consumer 
Action Panel. 

« Guides, supra Note 8. 

• R 1-2-2. 821. NBCCA. 

«*R 1-2-2, 748 (warranty expired one year 
prior to the time consumer had purchaser* 
the product): R 1-2-2. 748 (warranty did not 
disclose that It ran from the date of produc¬ 
tion of the appUanoe). 

- R 1-3-2, 495. Montgomery Ward A Co 
Inc.; R 1-3-3. 033. Timex Carp.; R 1-4-1. 602 
National Retail Merchants Association. 

• “The point in time or event on which the 
warranty term* commences, if different from 
the purchase date, and the time period or 
other measurements of duration for which 
the product and/or lie parte, characteristic^ 

component* or properties are warranted 
R 1-3-2. 490 Montgomery Ward A Co* Inc. 
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Section 102(a) (7> of the Act authorizes 
the disclosure of “the step-by-step pro¬ 
cedure which the consumer should take 
in order to obtain performance of any 
obligation under the warranty, including 
the identification of any class of persons 
authorized to perform the obligations 
set forth in the warranty." 

MACAP found that its analogous re¬ 
quirement. i.e„ that the warranty state 
“in case of a claim: exactly what the 
consumer must do and at whose ex¬ 
pense"* was the guideline most fre¬ 
quently not fulfilled in the 1973 study. 
According to MACAP. this guideline “re¬ 
quires that a warranty describe the steps 
the appliance owner should follow to ob¬ 
tain in-warranty service", 47 The NBCCA 
report states that "written warranties 
should specify “the obligations of the 
owner." “ 

The Guides require the disclosure of 
“what, if anything, anyone claiming 
under the guarantee must do before the 
guarantor will fulfill his obligation under 
the guarantee, such as return of the 
product and payment of service or labor 
charge."* - The fact that not all warran¬ 
ties currently fully disclose all the re¬ 
quirements which must be fulfilled by 
consumers in order to obtain warranty 
performance is illustrated by several con¬ 
sumer complaints * 

The disclosures required by paragraph 
701.3(a)(5) are intended to inform the 
consumer of the full extent of his or her 
obligations under the warranty, and to 
eliminate confusion as to the necessary 
steps which he or she must take in order 
to get warranty performance. 

This sub-paragraph of this section 
also requires that the warrantor apprise 
the consumer of the persons or organi¬ 
zations authorized to perform warranty 
service. This provision conforms with 
recommendations in the NBCCA report 
that “written warranties should specify 
where warranty service can be ob¬ 
tained." « 

The proposed Rule required the dis¬ 
closure of: 

A step-by-step explanation of the pro¬ 
cedure which the purchaser should follow 
In order to obtain performance of any war¬ 
ranty obligation. Including the persons or 
organization* authorized to perform war¬ 
ranty service, or a telephone number which 
consumers may use without charge from 
which Buch Information may be obtained. 
This Information shall Include the name and 


“R 1-2-2. 789. Major Appliance Consumer 
Action Panel. 

‘ R 1-3-2. 781, Major Appliance Consumer 
Action Panel. 

**R 1-2-2. 821. National Business Council 
for Consumer Affair*. 

* Gutdes, tupra note 6. at I 239.1. 

-R 1-2-2, 749 (warranty did not disclose 
that consumer was required to ship defective 
18-foot boat back to factory and pay for 
shipping costs In order to get warranty per¬ 
formance); R 1-2-2. 751 (warranty did not 
dUcloee that a sales slip and validated certif¬ 
icate to Indicate date of purchase were 
required for In-warranty service); R 1-2-2. 
758 (undisclosed charge for postage and han¬ 
dling); R i-a-2, 767 (undisclosed charge 
for warranty coverage). 

4 R 1-2-2, 821 .NBCCA 
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address of any corporate officer or depart¬ 
ment responsible for the resolution of such 
matters, and/or any telephone number 
which consumers may use without charge 
for such purposes; 

Many industry comments were re¬ 
ceived which stated that the number of 
service outlets or representatives were 
far too numerous to list in the war¬ 
ranty.* 1 * AHAM, in its written sunbmis- 
sion stated that 

(a) literal Interpretation of the require¬ 
ment . . . would require the listing of hun¬ 
dreds or thousands of persons or organiza¬ 
tions in a warranty.* 

Also, independent or other service out¬ 
lets used by a warrantor change from 
time to time." 4 * Tims, any listing of such 
outlets compiled when a product is 
manufactured and shipped could be out- 
of-date by the time the product Is dis¬ 
played or sold. AHAM noted that: 

Frustration would Inevitably result should a 
consumer read in a written warranty that the 
ABC Service Center will provide warranty 
service, only to find that ABC Is no longer 
tn business, through no fault of the warran¬ 
tor. when a caU for service Is made • 

McOraw Edison Co., Sunbeam. Amana. 
and others claimed that the alternative 
of maintaining a telephone number 
which consumers can use without charge, 
from which such Information could be 
obtained, would be too costly* Many 
other negative comments from warran¬ 
tors concerning the use of toll-free lines 
are included in the record, 1 "’ 

EIAstated that: 

(P)arsons calling on such a line could not be 
expected to confine their inquiries to obtain- 

■R 1-4-1, 481, Association of Home Ap¬ 
pliance Manufacturers; R 1-3-1. 312 , Briggs 
A Stratton Corp.; R 1-3 2. 348, Gambles- 
Skogmo. Inc.; R 1-3-2. 368-369, Sunbeam 
Corp.: R 1-3-2. 383, Rockwell International; 
R 1-3-2. 648. Nixon. Hargraue. Dev An* & 
Doyle; R 1-3-2. 660. Sears, Roebuck * Co.. 
R 1-3-3, 936, Timex Corp.; R 1-4-1, 184. 
Electronic Industries Association; R 1-3-1. 
19 20. Walker Manufacturing; R 1-3-3. 840. 
General Electric Co. 

* R 1-4-1. 481. AHAM. 

* R 1-3-1, 342. Zenith Hearing Instrument 
Corp.; R 1-3-2. 348, Oamble-Skogmo. Inc.: 
R 1-3-2. 368-369. Sunbeam Corp ; R 1-3-2, 
646. Nlvon, Hargrave. Dcvans A: Doyle; R I- 

3- 2. 660. Sears. Roebuck Sc Co.; R 1-3-3, 936. 
Timex Corp.; R 1-4-1. 482, Association of 
Home Appliance Manufacturers; Tr. 2275. 
California State Electronics Association. 

* R 1-4-1, 482 83. Association of Home 
Appliance Manufacturers. 

* R 1-3-1. 171-172. McOraw Edison Co.; 
R 1-3-1. 201, Ross. Hardies. O'Keefe. Bab¬ 
cock & Parsons; R 1-3-0, 369. Sunbeam Corp.; 
R 1-3-3, 923. Amana Refrigeration. Inc.; 
R 1-3-3.936. Timex Corp,; R 1-4-1, 124, Auto¬ 
motive Parts A Accessories Association, Inc.; 
R 1-4-1, 481-82. Association of Home Appli¬ 
ance Manufacturers: Tr. 2316-17, John 
Schlcwe. Ass't Vice President, Marketing and 
Product Manager. Thermador Wash-King. 

«R 1-3-1. 134-136, CRI; R 1-3-1. 312. 
Briggs A* Stratton Corp.; R 1-3-2.348, Gamble 
Skogmo, Inc.; R 1-4-1. 39. National Associa¬ 
tion of Furniture Manufacturer*. Inc.: R 1- 

4- 1, 184-186. EIA; R 1-3 3. 848, General Elec¬ 
tric. 

“A toll-free number to a remote location 
would be a duplication of a cost for OenerAl 
Electric In view of our well-Identified local 
service faculties.*' 
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ing names of repairmen. Persona on the re¬ 
ceiving end of such telephone lines would 
necessarily have to be well Informed and 
skJUcd In handling complaints. . * . (T)heie 
. . , would be Insufficient profit margin of a 
toU free telephone service.... In many cases, 
the manufacturers have no control over, and 
In fact may not even know who la authorized 
to sell and repair their products* 

Nixon, Hargrave, Devnns and Doyle 
(“Nixon, Hargrave"). Colt Industries, 
and others suggested use of the language 
used in 8 102(a)(7) of the Act, “person 
or class of persons." * The Air Condition¬ 
ing and Refrigeration Institute and 8CM 
recommended that the Language “types 
of organizations" be adopted. 

The final Rule requires the disclosure 
of the “persons or class of persons au¬ 
thorized to perform warranty obliga¬ 
tions". Tlie final Rule would permit 
a warrantor to use language such as “any 

authorized C__] dealer," m or 

“contact your local dealer for warranty 
service." '* provided that consumers 
liave ready access to a listing of author¬ 
ized facilities. This may be accomplished 
by supplying a listing with the product, 
providing a source for such information 
in the warranty, or where a national 
service network is provided, through ref¬ 
erence to a telephone directory. 

Further industry comments received 
on the proposed Rule stated that the 
warrantor should not be required to in¬ 
clude the name and address of a cor¬ 
porate officer responsible for the resolu¬ 
tion of warranty complaints. Union Car¬ 
bide Corporation suggested that this be 
deleted or at least changed to permit 
the name of any person in the war¬ 
rantor's employ, and not just a corporate 
officer. * or any appropriate depart- 
ment.’** The Gas Appliance Manufac¬ 
turers Association (GAMA) argued that 
if disclosure of a name of a corporate 
officer were required, personnel shifts 
would necessitate the reprinting of the 
warranty. 3 * 

NRMA submitted that the name and 
address or the phone number of a war¬ 
ranty “referee" should only be required 
if such a disclosure is applicable to the 
warrantor."* GAMA and NEMA com¬ 
mented that the phrase “resolution of" 


-R 1-4-1. 184 86, EIA 

*R 1-3-2, 419. Armstrong Cork Co.: R 
1 -3-2, 646. Law firm of Nixon, Hargrave*. 
Devanis ic Doyle, Washington. DC.; R 1-3-2. 
587. Colt Industrie*; R 1-3-3, 023. Amana 
Refrigeration. Inc.; Tr. 1722, David V. Kahn. 
Attorney. Chicago, Illinois; R 1-3-3. 844. 
General Electric. 

**R 1-4-1. 222, Air Conditioning and 
Refrigeration Institute; R 1-3-2, 61. SCM; 
R 1 -3-3. 956-967. Whirlpool Corp. 

IW R 1-3-1. 8. The Coleman Co. Inc.; R 
1-3-1. 342, Zenith Hearing Instrument Corp ; 
R 1-4-1.184, EIA. 

>*R 1-3-2, 348. Gamble-Skogmo, Inc. (“or 

contact your nearest__ store"); 

R 1-3-2, 496. Montgomery Ward A Co.. Inc,; 
R 1-4-1, 134. EIA 

•^R 1-3-1, 287, Union Carbide Corpora¬ 
tion. 

l *R 1-3-1, 287, Union Carbide Corpora¬ 
tion. See also R 1-3-2, 612. SCM. 

J *R 1-4-1. 26. Oas Appliance Manu¬ 
facturer* Association. Inc. 

R 1-4-1, 603, NRMA. 
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should be deleted since it Implied that 
there was a dispute, which would not be 
the case when the warranty was 
extended. 1 * 

The Anal Rule deletes the words “reso¬ 
lution of such matters'* and substitutes 
• the performance of warranty obliga¬ 
tions." It provides three alternative 
means for the disclosure of how the con¬ 
sumer may contact the warrantor. 

Armstrong Cork, Scars. NEMA, and 
Nixon. Hargrave stated that paragraph 
(a) of the proposed Rule, which required 
the disclosure of the "full name(s) and 
addressees) of the warrantor." overlap¬ 
ped with paragraph The sub¬ 

stance of former paragraph »a) was in¬ 
corporated as one of the three alterna¬ 
tives in section 701.3(a)(5) of the Anal 
Rule. The purpose of this disclosure is 
to provide an address which the con¬ 
sumer can use to communicate with the 
warrantor concerning warranty 
claims. * Such information need not be 
provided twice in the same warranty. 

Section 102(a) a) of the Act author¬ 
izes the Commission to require the dis¬ 
closure of "the clear idenUAcation of the 
names and addresses of the warrantors". 
The MACAP guidelines similarly require 
the inclusion of "the name and address 
of the warrantor, on the same page as 
the body of the warranty." w The 
NBCCA report states that "written war¬ 
ranties should specify the Identity of the 
warrantor. M m 

The Guides require the disclosure of 
"the Identity of the guarantor." stating 
that: 

the identity of the guarantor should be 
clearly revealed In all advertising, as welt 
as In any documents evidencing the guaran¬ 
tee. Confusion of purchasers often occurs 
when It is not clear whether the manufac¬ 
turer or the retailer is the guarantor.' a 

A consumer complaint. Indicating that 
the absence of the warrantor’s address 
has been a problem, related that neither 
the warranty nor the package for a mat¬ 
tress cover, nor the cover Itself disclosed 
the address of the warrantor. Thus, when 


,¥r R 1-4—1, 26. Oas Appliance Manu¬ 
facturers Association. Inc.: R 1-4-1. 92-23. 
National Electrical Manufacturers Associa¬ 
tion. 

**R 1-3-2, 418, Armstrong Cork Oo.; K 1- 
3-2. 647. Law firm of Nixon, Hargrave. 
Dev am & Doyle, Washington, D.C.; ft 1-3-2, 
044. Sears Roebuck and Co; R 1-4-1. 91, 
National Electrical Manufacturers Associa¬ 
tion. 

*'• R 1-3-1. 56 Mohasco Corporation. 

** R 1-2-2. 779, MACAP Report (1973), 

**« R 1-2-2, 821. NBCCA Report 
tu R 1-2-1, 269 Guides, at 1239.1(c). See 
also In the Matter of Royal Audio Instru¬ 
ments. et al. 66 PTC 089 (1964): In the Mat¬ 
ter of A OF Warehouse , Inc., et al. 6 Q PTC 1267 
(1964); In the Matter of P. R. Page Com¬ 
pany. et al. 66 PTC 1319 (1964); In the Matter 
of Universal Sewing Service, Inc., et al. 54 
PTC 643 (1957). 

The address, as well as the name of the 
guarantor, has been required by the Com¬ 
mission. In the Matter of World Wide Tele¬ 
vision Corporation, et al. 66 FTC 961 (1061); 
affirmed 352 F. 2d 203 <3rd Clr. 1965). See 
also In the Metier of Central Sewing Center, 
Inc., et al. dba. Tri State Distributing , 
(63 PTC 788 (1963)). 
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the cover ripped, the consumer was un¬ 
able to locate the warrantor «o as to se¬ 
cure performance on the Ave-year war¬ 
ranty . Ui Another consumer stated, after 
having suffered considerable delay in 
having a hot w r ater tank repaired, 

I honestly believe some of this confusion 
could have been eliminated If my warranty 
had spelled out exactly what department 
of the company warranty requests should be 
forwarded to. Maybe the FTC should require 
such information be included In warranty 
statements. 114 

Hie Anal Rule permits the warrantor 
to include such a department or an em¬ 
ployee of the warrantor responsible for 
the performance of warranty obligations. 
The "corporate officer" language was 
dropped, in accordance with the com¬ 
ments discussed previously. It is not nec¬ 
essary to identify an individual In order 
to provide the consumer with proper ac¬ 
cess for obtaining warranty perform¬ 
ance. 

} 701.3(a) (5) of the Rule also permits 
the warrantor to maintain a telephone 
number which consumers may use with¬ 
out charge. Use of such a device is not 
required. The purpose of the last sen¬ 
tence in section 701.3< a) (5) is to provide 
the consumer with a means for con¬ 
tacting the warrantor, and the use of 
any or all of the three alternatives set 
forth will satisfy this requirement. 

Finally, it should be noted that the 
word "purchaser" has been replaced by 
the word "consumer." since the Rules 
deAne the word "consumer/* and since 
the person invoking the warranty need 
not in fact be a "purchaser** of the 
product."* 

INFORMAL DISPUTE SETTLEMENT 
MECHANISMS 

701 3(a)(6) 

Information respecting the availability of 
any Informal dispute settlement? mechanism 
elected by the warrantor In compliance with 
Part 703 of this subchapter; 

Section 102tau8) of the Act author¬ 
izes the inclusion in warranties of "in¬ 
formation respecting the availability of 
any informal dispute settlement pro¬ 
cedure offered by the warrantor . . /*. 
The Senate Report provides the ra¬ 
tionale behind the analogous provision 
in the Senate version of the bill: 

. . , (T|he consumer should be notified of 
bit ability to seek redress through . . . any 
informal dispute settlement mechanism* that 
the warrantor may offer. Furthermore. Lf the 
warrantor U required to Inform the consumer 
of his rights in the event the warrantor falls 
to perform, the Committee bellows that the 
warrantor will have greater incentive to per¬ 
form as promised. 1 * 

As the NBCCA report states: 

(T|he consumer's need for warranty Infor¬ 
mation continues and la more pronounced 
after the product has been purchased . • . 
some companies have begun to encourage 
consumers to make toll-free calls to a cen¬ 
tralized location ... In other cases, metro- 


n *R 1-2 2. 728 (consumer letter). 

««r 1*6-. 524 (Consumer letter). 

"»R 1-3-2. 546, Low firm of Nixon. Har¬ 
grave. Dev mi s & Doyle. Washington. D.C. 

** R 1-2-2.167, Senate Report. 


polilan consumer response offices have been 
established to serve these needs. However or¬ 
ganised, some convenient means of obtain¬ 
ing information on the product , . . war¬ 
ranty should be available to consumers after 
sale”? 

The proposed Rule required the dis¬ 
closure of "(Dnformatlon respecting the 
availability of any informal dispute set¬ 
tlement procedure as specified in Part 703 
of tills subchapter." Mohasco Corp. and 
CRI stated that such Information should 
be required only where such a procedure 
is offered or required by the warrantor, 
and not wherever a procedure is merely 
"available," regardless of whether or not 
the warrantor offers or requires it*■ In 
order to clarify the intent of this section 
the language of this provision has been 
revised to read "mechanism elected by 
the warrantor In compliance with Part 
703 of this subchapter.** 

LIMITATION ON IMPLIED WARRANTIES 
AND REMEDIES 

7013(a)(7) 

Any Urn l tat Iona on the duration of implied 
warranties, disclosed on the face of the war¬ 
ranty as provided In Section 108 of the Act. 
accompanied by the following statement: 

"Some states do not allow limitations on 
how long an Implied warranty lasts, ao the 
above limitation may not apply to you " 

7013(a)(8) 

Any exclusions of or limitation* on relief 
such as Incidental or consequential damage}*, 
accompanied by the following statement, 
which may be combined with the statement 
required In sub-paragraph (7) above: 

"Borne states do not allow the exclusion or 
limitation of Incidental or oon»eqtientuU 
damages, so the above limitation or exclu¬ 
sion may not apply to you." 

Section 102'aH6> of the Act provides 
for the disclosure of "exceptions and ex¬ 
clusions from the terms of the warranty.” 
The MACAP guidelines require disclosure 
of "exceptions, disclaimers or exclusions 
with the same prominence as the affirma¬ 
tive statements in the body of the 
warranty." *" 

The Uniform Commercial Code. <"U.C. 
C.*’> which, with variations. Is the law 
in the District of Columbia and in evert’ 
state except Louisiana, provides, at 55 2- 
314 and 2-315, that in a contract for sale 
certain warranties arc implied by law. 
The implied warranties of merchanta¬ 
bility (which encompasses the concept 
that goods must be At for the ordinary 
purpose for which they are used» and At- 
ness for a particular purpose < which may 
arise when a seller has reason to know 
the particular purpose for which the 
goods are required and that the buyer 
is relying on the seller's skill or Judgment 
to furnish suitable goods) in certain cir¬ 
cumstances may provide a buyer with 
broader protection and rights than a 
wTitten w arranty document. 

Although the U.C.C. provides a proce¬ 
dure whereby such implied warranties 
may be disclaimed and excluded, several 
states have prohibited disclaimers or ex- 

u: R 1-2-2.822. NBCCA Report. 

,w R-l-31-1, 57-58. Mobanco Corporation: 
R 1-3-1.137-138, CRI. 

*" R 1-2-2, 780. MACAP Report (1978). 
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elusions and have made them legally un¬ 
enforceable. 1 " The use of disclaimers or 
exclusions of Implied warranties and 
limitations and exclusions of remedies 
under implied warranties in any state 
where such a clause or clauses are 
enforceable as written has the clear 
capacity and tendency to deceive pur¬ 
chasers in those states as to the true 
nature of their warranty rights and 
remedies. A consumer may reasonably 
be expected to believe that a war¬ 
ranty document states the full extent and 
limit of his warranty rights and remedies 
and rely on that belief. This reliance 
tends to eliminate attempts to determine 
whether such a written warranty states 
limitations, disclaimers or exclusions 
fully or correctly. 

Paragraph (It) (1) of the proposed Rule 
provided that: 

‘ Where any such modification, limitation, 
or exclusion le unenforceable under applica¬ 
ble State law. that fact ahail be disclosed in 
a manner which specifically names such 

j urisdlctlona/* 

This proposal elicited substantial in¬ 
dustry opposition. Many warrantors 
claimed that this requirement was un¬ 
duly onerous In that It would necessitate 
research of the case law in every state in 
which a product Is offered for sale, often 
in all fifty states.*" Many industry rep¬ 
resentatives noted that a constant moni¬ 
toring and review of state law would be 
required in order to keep abreast of any 
modifications. 1 * Warranties would have 


m Se*. e.g.: 12-312 et $eq. t replaced by 
new Title Consumer Warranties. CALIF. 
CIVIL CODE ch 1333, Stala. 1970. W VA 
CODE, 148-8-107 (supp. 1974). MASS. GEN 
LAWS ch. 106. | 106. 12-316 A (supp. 1974). 
MD. Ann. Code. art. 96 B. I 2-316 (A) (Supp 
1974). WASH. REV. CODE K 62 A. 2-316(4) 
(Supp. 1974). OREOON STAT. Ch. 413. 
11723010-3200 (enacted Aug 19. 1973). 

MAINE REV. STAT. ANN., Title 11. | 2-316(6) 

< Supp. 1974). 

m R 1-3-1. 27. Baldwin Plano and Organ 
Co.; R 1-3-1, 41. Purolaior. Inc.: R 1-3-J. 58, 
Mohasco Corporation; R 1-3-1, 71. Law firm 
of Ouren. Merritt. Sogg Be Cohen. Cleveland, 
Ohio: R 1-3-1. 81 82. Flreetone Tire Be Rub¬ 
ber Co ; R 1-3-1. 191 Association of Auto Be 
Truck Recycles: R 1-3-1. 201-202. Bruce J. 
McWhlrter. Attorneys R 1-3-1. 288 , Union 
Carbide Corp; R 1-3-2. 350. Mark J. Lowen- 
n*ln. Attorney; R 1-3-2, 408. Boise Cascade 
Corp.; R 1-3-2, 649-550. Law firm of Nixon. 
Hargrave. Do van St Doyle, Washington, DC.; 
R 1-4-1. 125, Automotive Parts Be Accessaries 
Association. Inc.; R 1-4-1. 134, National Paint 
and Coating* Association. Inc.; R 1-3-3, 789. 
Warren Tool Corporation; R 1-4-1. 259. CRI; 
R 1-4-1. 478. Association of Home Appliance 
Manufacturer*; Tr. 2047, Berkoon. Counsel. 
Singer Sewing Machines. 

m R 1-3-1, 27. Baldwin Plano and Organ 
Co.; R 1-3-1, 58. Mohoaco Corp.; R 1-3-1. 81- 
83. Firestone Tire Be Rubber Co.; R 1-3-2. 
356. Law firm of Altheimer A Gray. Chicago, 
Illinois; R 1-3-2, 370-371. Sunbeam Corp.; 
R 1-8-2, 408 Boise Cascade Corp.; R 1-3-2, 
499, Montgomery Word Be Co., Inc.: R 1-3-2. 

Sears. Roebuck and Co.; R 1-4-1. 134, 
National Paint and Coatings Association, 
Inc 4 R 1-3-3, 789. Warren Tool Corporation; 
« 1*4-1, 282. Specialty Equipment Manufac¬ 
turers Association; R 1-4-1. 259. CRI; R 
* *3-8. 849. General Electric; Tr. 2047, Berk¬ 
un, Counsel, Singer Sewing Machine*. 


to be revised continuously and reprinted 
because of changes In state law.** Arm¬ 
strong Cork argued that because state 
law is constantly changing, the warranty 
could ‘'be incorrect by intervention of 
Judicial act before the ink was dry... l * 
North American Philips Corp. stated that 
this could cause , . confusion to the 
consumer because it would be impossible 
to avoid having different warranty cards 
being distributed at the same time be¬ 
cause of the products that would be in 
the distribution pipeline whenever a 
change occurred/* “* 

Another line of criticism challenged 
the Rule’s imposition on warrantors of 
the duty to interpret uncertain unsettled 
state law.** Standard Oil of California 
stated that this could lead to “public con¬ 
fusion resulting from inconsistent and/or 
Inaccurate monitoring and reporting of 
state law by various warrantors.” *** War¬ 
ren Tool, the Electronic Industries As¬ 
sociation <ELA). and others objected that 
this would require warrantors to advise 
consumers as to complex Issues of law.*" 
The Association of Auto & Truck Re- 
cyclers (NATWA) argued that the Rule, 
“in effect, precludes many warrantors 
from modifying, limiting or excluding 
implied warranties or consequential dam¬ 
ages. although the Act itself specifically 
allows these types of modifications, lim¬ 
itations or exclusions.” ** Others stated 


4 »R 1-3-1, 27. Baldwin Plano A Organ Co; 
ft 1-3-1. 48-49, North American Philips 
Corp.; R 1-3-1. 172. McGraw-Edlson Co.; 
R 1-3-1. 288, Union Carbide Corp; R 1-3-2. 
350-351, Standard Oil Co. of California; 
R 1-3-2, 350. Law firm of Altheimer Be Grav. 
Chicago, III.; R 1-3-2, 370-371, Sunbeam 
Corp.; R 1-3-2. 384. Rockwell Inth; R 1-3-2. 
388. Bcovlllc Housing Products Group; 
R 1-3-2. 408, Boise Cascade Corp.; R 1-3-2. 
499. Montgomery Ward A Co.. Inc.; R 1-3-2. 
550, Law firm of Nixon. Ilargrave, Devon* Be 
Doyle. Washington. D C.; R L3-2. 053. Scar*. 
Roebuck and Co.; R 1-3-3, 790, Warren Tool 
Corporation; R 1-4-1, 282. Specialty Equip¬ 
ment Manuafcturern Association: R 1-4-1. 
259, CRI; Tr. 2047. Berkacn. Counsel. Singer 
Sewing Machine*. 

m R 1-3-2. 420. Armstrong Cork Co. See 
also R 1-3-2. 499. Montgomery Ward Be Co.. 
Inc.; R 1-3-2. 653. Sean. Roebuck and Co; 
R 1-4-1. 222, Air Conditioning and Refrigera¬ 
tion Institute; R 1-4-1. Day. 180-187, Elec¬ 
tronic Industrie* Association; R 1-3-2, 613. 
SCM; R 1-3-3, 849. General Electric Co. 

m R 1-3-1. 48-49, North American Philips 
Corp 

lM R 1-3-1. 8-9, The Coleman Co., Inc ; R 
1-3-1, 22. The Coleman Co., Inc; R 1-3-1.202, 
Bruce J. McWhlrter, Attorney. Chicago, Il¬ 
linois: R 1-3-2. 392, Shell Oil Co ; “(T)hli 
subsection require* a manufacturer, to make 
interpretive decisions as to the legal sig¬ 
nificance of Judicial opinion* In the various 
state courts when their legal significance may 
be unclear or open to dispute by intelligent 
and knowledgeable parties/*; R 1-3-3. 924, 
Amana; R 1-4-1, 606 NRMA 
m H 1-3-3. 351. Standard Oil Co. of Cali¬ 
fornia. 

«• R 1-3-1. 42, Purolator. Inc.. R 1-3-1, 288. 
Union Carbide Corp: R 1-3-3. 790-791, War¬ 
ren Tool Corporation: R 1-4-1, 188-187 EIA 
**R 1-3-1. 191. Association of Auto and 
Truck Recydrrs. 8ee also R 1-3-2, 612, SCM; 
R 1-3-3, 849. General Electric Co. 
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that compliance with this requirement 
would unduly lengthen warranties.'** 

The proposed Rule also required dis¬ 
closure of “all modifications and limita¬ 
tions on implied warranties, and all ex¬ 
clusions of or limitations on relief such as 
incidental or consequential damages.” 
Nixon. Hargrave noted that this lan¬ 
guage appeared to permit the modifica¬ 
tion of implied warranties. 1 * 3 prohibited 
by Section 108(a) of the Act. 4 5 ** 
Paragraph (k> <2 > of the proposed Rule 
required that “any limitation on or ex* 
elusion of consequential damages for 
breach of any written or implied war¬ 
ranty on the consumer product shall be 
disclosed on the face of the warranty, as 
provided In 5 104 of the Act” 

Mohasco. Briggs A Stratton Corp., 
Chrysler Corp.. Nixon, Hargrave, and 
CRI argued that the Commission ignored 
the intention of Congress by imposing 
the requirement of stating exclusions or 
limitations on consequential damages on 
the face of the warranty on “limited” 
warranties/ 33 The Act requires only that 
such disclosure be made on the face of 
“full’* warranties/** 

In light of the substantial criticisms of 
paragraph (k) of the proposed Rule, the 
Commission has deleted this paragraph, 
and has substituted paragraphs 701.3<a> 
(7) and (8). The final Rule docs not re¬ 
quire that warrantors specifically name 
the Jurisdictions in which limitations or 
exclusions are unenforceable under state 
law. It does require that the consumer 
be alerted to the possible inapplicability 
of limitations on the duration of implied 
warranties or exclusions or limitations 
of incidental or consequential damages 
in his or her jurisdiction by the use of 
brief, simple disclosures. These may be 
combined, if both are applicable, and 
may also be combined with the state¬ 
ment required by 5 701.3(a) <9>. discussed 
infra. These disclosures will not serve to 
unduly lengthen warranty statements 
and will put consumers on notice as to 
the possible inapplicability of para¬ 
graphs concerning limitations and ex¬ 
clusions in the warranty. The language 
used in paragraphs (a><7» and (8) is 


“* See eg.. R 1-3-1,202, Bruce J. McWhlrter. 
Attorney. Chicago, nilnoie; R 1-3-1. 313. 
Briggs Be 81ratton Corp., R 1-3-2. 853. 8ear*. 
Roebuck and Co; R 1-4-1. 006, NRMA: Tr. 
2047. Bcrkson, Singer Sewing Machine*. 

■*R 1-3-2. 549. Law Firm of Nixon, Har¬ 
grave. Dev*ns Bt Doyle. Washington. DC; R 
1-3-3. 1035. General Motor* Oorp. 

m "No supplier may disclaim or modify 
(except a* provided In subsection (to) any 
Implied warranty to a consumer with respect 
to a consumer product ... .* 

**R 1-3-1. 59. Mohasco Corp; R l-3-l. 313. 
Briggs Be Stratton Corp; R 1-3-2, 474. 
Chrysler Corp; R 1-3-2. 550, Law firm of 
Nixon. Hargrave. Devs ns Be Doyle; R 1-4-1, 
260-261. CRI. 

»*i n order for a warrantor warranting a 
consumer product by mean* of a written 
warranty to meet the Federal minimum 
standards for warranty— ... (3) such war¬ 
rantor must not exclude or limit conse¬ 
quential damages for breach of any written 
or implied warranty on ouch product, un¬ 
less such exclusion or limitation conspicu¬ 
ously appears on the face of the warranty/* 
Section 104(a)(3). 
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similar to several proposals made on the 
record.** 4 

The language "all modifications and 
limitations on implied warranties" has 
been changed to "any limitations on the 
duration of Implied warranties,” to elim¬ 
inate any conflict with the requirements 
of Section 108. 

The requirement that limitations on 
or exclusions of consequential damages 
be disclosed as provided in Section 104 
of the Act has been deleted. Full war¬ 
ranties must of course comply with the 
applicable requirements of the Act. 

Finally, the proposed Rule required 
that: 

Any modification, limitation, or exclusion, 
or any statement that such modification, lim¬ 
itation. or exclusion is unenforceable under 
applicable State law shall be set apart from 
the balance of the warranty by the use of 
type size larger than the body copy of the 
warranty, or by the use of all capital letters, 
or by underlining. 

Although this paragraph has been de¬ 
leted from the Ana) Rule, such deletion 
should not be viewed as a tacit state¬ 
ment on the part of the Commission thnt 
limitations arc not to be made conspicu¬ 
ously. Rather, in this instance, the Com¬ 
mission recognizes that some flexibility 
in making such disclosures may be nec¬ 
essary’. The failure to make disclaimers 
conspicuous, as required by S 2-316 of 
the U.C.C.. renders such disclaimers in¬ 
effective. The use of underlining, capital 
letters, or larger type size are examples 
of possible means of satisfying the statu¬ 
tory mandate of prominence and con- 
spicuouaness. ,( ~ 

DISCLOSURE OF THE WARRANTY RIGHTS 
?0U(fl)(9) 

A statement In the following language: 

This warranty gives you specific legal 
right*, and you may also have other rights 
which vary from state to state. 

Section 102(a)<9) of the Act author¬ 
izes the Commission to require the inclu¬ 
sion of a "brief, general description of 
the legal remedies available to the con¬ 
sumer." 

The full and accurate disclosure of 
warranty terms is a major element In the 
warranty enforcement program created 
by the Act. The Act is designed to give 
individuals the information they need 
to enforce their warranty rights. To do 
this, the individual must have at least 
a threshold understanding of the legal 
significance of the warranty document. 

If attempts by consumers to assert 
their warranty rights are to be made 


»"R 1-3-1, 27 Baldwin Plano and Organ 
Co. ("Some slate* do not penult limitation* 
on the duration of an implied warranty and 
some states require warrantor to award inci¬ 
dental and consequential damage*. . . ."); 
R 1-3-1, 117, Ford Motor Co. (“Modifica¬ 
tions. limitations or exclusions on Implied 
warranties may be unenforceable In some 
states. . . R 1-3-1. 601. Montgomery 
Ward <**. . . The modification or limitation 
on implied warranties set forth in this war¬ 
ranty is unenforceable In some states. . . .“) 
»*See R 1-3-3, 849, OE ("The provision 
describing how to make modifications, limita¬ 
tions, etc., conspicuous or prominent should 
If considered at all. be by way of example") 


easier and encouraged, as Congress in¬ 
tended. written warranties must dis¬ 
close information about the buyer's legal 
rights and remedies. As the record amply 
demonstrates, there is substantial room 
for improvement in the public’s general 
understanding of buyer's rights and 
remedies. The Act recognizes the writ¬ 
ten warranty as the logical and efficient 
means of accomplishing this result. The 
warranty is, in the end. simply part of 
the agreement between buyer and seller. 
It Ls wholly proper that the terms and 
significance of the agreement be under¬ 
stood by the buyer as well as the seller. 
The free market economy depends upon 
adequately informed buyers to stimulate 
competition. 

The proposed rule sought to achieve 
the goals described above without un¬ 
duly lengthening the written warranty. 
The proposed rule required the disclo¬ 
sure of one of the statements below: 

This warranty give* you specific legal 
right*. You also have implied warranty rights. 
In the event of problem with warranty serv¬ 
ice or performance, you may be able to go to 
a smalt claim* court, a State court, or a Fed¬ 
eral diitrlct court. 

or 

This warranty give* you specific legal 
rights You also have Implied warranty rights. 
Including an implied warranty of merchant¬ 
ability which means that your product must 
be fit for the ordinary purposes for which 
such good* are used. In the event of a problem 
with wararnty service or performance, you 
may be able to go to a small claim* court, a 
State court, or a Federal district court. 

The proposed disclosures elicited sub¬ 
stantial comment, both adverse and fa¬ 
vorable. While some voiced a basic dis¬ 
agreement with the Act's basic goal of 
informing buyers of their rights and 
remedies, several lines of comment de¬ 
veloped on the record. Westinghouse, 
Sunbeam. Shell Oil, Walker Manufac¬ 
turing Co. and others expressed the con¬ 
cern that consumers would be encour¬ 
aged to go to court, rather than trying 
the normal remedies outlined in the war¬ 
ranty. or dealing directly with the war¬ 
rantor initially." - Sears argued that the 
proposed language "could mislead some 
consumers Into the belief that they must 
resort to the courts to obtain any per¬ 
formance under the warranty." Husky 
Oil Co., Ouren. Merrit, Sogg fc Cohen 
("Guren. Merritt"), and others felt that 
inclusion of such a provision would en¬ 
courage litigation '■ in already con- 


u* R-1-3-J, 2, Weatinghouae Electric Corp.: 
R I-3-2, 372, Sunbeam Corp; R-l-3-2. 303. 
Shell Oil Co; Rr-1-3-2, 703. Standard Oil Co., 
(Indiana); R-l-4-1, 3-4, California State 
Electronics Association; R-l-4-1. 223. Air 
Conditioning and Refrigeration Institute; R- 
1-3-1, 10, Walker Manufacturing: R-1-3-3. 
660. General Electric Co.: Tr. 2276. Wool la - 
craft. California State Electronics Associa¬ 
tion. 

R-l-3-2. 665. Sears. Roebuck and Co.; 
See also R-l-3-2, 724. Boee Corporation; R-l- 
3-3. Waltham Watch 

R-I-3-1, 72. David A. Schaefer. Attorney. 
Cleveland Ohio; R-l-3-2. Zenith Radio Corp.; 
R-l-3-2. 432. Henry J. Underwood. Jr . At¬ 
torney. Chicago. Illinois; R-l-4-1, 93. Na¬ 
tional Electrical Manufacturers Aseoc.: R-l- 


gested courts. 1 * Lear Slcglcr. Inc. and 
National Association of Photographic 
Manufacturers argued that the disclo¬ 
sures were in conflict with the legisla¬ 
tive Intent of the Act to encourage in¬ 
formal settlements ^ 

North American Philips Corp.. AHAM 
and others claimed that the proposed 
statements would serve to confuse rather 
than Inform consumers. 1 * SCM Corp 
stated: 

The implication of both version* of the 
specified statement la that Judicial remedies 
are readily available without cost or dimculty 
to a consumer who l* dLmatiafied with war¬ 
ranty performance. The fact that jurisdic¬ 
tional requirements may bar an action In 
federal court, that federal or state court pro¬ 
cedure must be followed, that an attorney 
may be necessary, and the fact that there 
may be coats to the consumer which may or 
may not be reimbursable at the end of the 
proceeding make the Inclusion of the pro¬ 
posed statement* unreasonable and mislead¬ 
ing to consumer*.’ 4 * 

AHAM. in its written submission, stated 

Encouraged by a written warranty to seek 
redress In court, unable In many instance* to 
find the proper court, and finding in most 
Instance* that the assistance of a lawyer Is 
necessary, a dissatisfied purchaser would be 
rewarded only with dl*lllu*lonmcnt and frus¬ 
tration. Unfortunately, the frustration and 
disillusionment and resulting animosity 
would be directed against the warrantor .. 

General Mills Fun Group and Eddie 
Bauer commented that insertion of such 
statements would subject them to a bar¬ 
rage of questions from consumers as to 
their legal rights, and that answering 
such Inquiries would increase their op¬ 
erating casts. 1 " Westinghouse, Black and 
Decker, Sears. EIA and others expressed 
the view that these statements were ap¬ 
propriate for a consumer education cam¬ 
paign. but not for disclosure In warran¬ 
ties themselves. 14 * Westbend Co,, among 
others, argued that the nuances of im¬ 
plied warranties and legal rights could 
not adequately be explained to consumers 
in Just five or six lines.*" Zenith Radio 


4-1. 135, National Paint and Coating* Asso¬ 
ciation, Inc.; Tr. 2048. Berkeon. Counsel. 
Singer Sewing Machines. 

*» R~l-3-i. 07. Goodyear Tire & Rubber 
Company; R-l-3-1. 164. Lear Slegier, Inc 

»" R-l-3-1. 165, Lear Stegler. Inc.: R-I-4-1. 
203. National Association of Photographic 
Manufacturer*. Inc. 

m R-i- 3 -i. 49 . North American Philip" 
Corp.; R-l-3-1. 313. Briggs A Stratton Corp 
R-l-3-2. 393. Shell OH Co.; R-l-3-2. 655 
Sear*. Roebuck and Co.; Tr. 166. Ray Afller- 
bach. Executive Director, American Institute 
of Kitchen Dealers: Rr- 1-4-1, 484. AHAM. R 
1-4-1, 539, Motor 6c Equipment Manufac¬ 
turer* Association. 

iu R-l- 3 - 2 . 616, SCM. See also R-l-4 t 
136. National Paint and Coating* Associa¬ 
tion. Inc. 

*** R-l-4-1, AHAM. 

R-l-3-2. 458-457. General Mill* R-l-3 
2.463. Eddie Bauer. 

w R-l-3-1. 2. Weatinghouae E16fctrtc Corp 
R-l-3-1. 189 Black and Decker; R-l-3-:\ 
Sear*. Roebuck A Company; R-l-3-2, 703. 
Standard Oil Co. (Indiana); R-l-4-1, 27. 
GAMA; R 1-4-1. 126. Automotive Parts and 
Accessories Assoc., Inc.; R-l-4-1. 187. El A* 
R-l-3-1. 79, West Bend Co.: R-1-3-1. 
189. Black and Decker; R~ 1-3-3. 958. Whirl¬ 
pool Corp. 
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Corp.. Nutone Division, and others 
claimed that even the Inclusion of the 
existing statements would unduly 
lengthen warranties.** 

The need for some form of disclosure 
as to the consumer's legal rights is docu¬ 
mented in the record.** Hershel Elkins, 
California Deputy Attorney General, In 
h*5 testimony stated: 

. . . (T)he experience we have have Indi¬ 
cates that consumers, if they have an occa¬ 
sion to look at their warranty ... believe that 
that restrict* their right* to go further. In 
fact, we have had Individuals who have gone 
back to the aeUcra. and the sellers have said 
Look: take a look at your warranty. It says 
right here that this Is the only protection you 
have.* And consumers often do not realize 
that they have other theories. They have 
implied warranty. There Is also negligence 
even without warranties. There are all sorts 
of breach of contract theories which mlffht 
be utilized; and that It not an end all .. 

The final Rule does not require the 
disclosure of either of the two alterna¬ 
tives as proposed. Since the proceeding 
did show the need for some kind of dis¬ 
closure concerning warranty rights, a 
brief general statement was adopted, 
which puts the consumer on notice that 
other rights might accrue to him or her, 
in addition to those cited In the war¬ 
ranty. The substance of the language 
used in this statement follows several 
.suggestions offered in the written com¬ 
ments on paragraphs <k' and <1> of the 
proposed Rule.*** By the use of such 
statement, suggests NRMA. the con¬ 
sumer can 

be Informed generally of his or her con¬ 
tract, tort, and strict liability rights in a 


5rr See eg., R-l-3-1, 2, Wc«t1nghon»e Elec¬ 
tric Corp.; R-l-3-2. 388. ScorHl Rousing 
Products Oroup; R~ 1-8-2. 401, Zenith Radio 

Corp. 

**TV. 738. Doldberg (**the deaf community 
like many other minority communities docs 
not really know that they have legal rights**); 
Tr 1280. Kaufman. Assistant Attorney Oen- 
eral. State of Illinois ("1 think ... If you 

**ld to 100 (people) on the street, ‘what la 
an Implied warranty?*; I dont think they 
would be able to answer your question.**): 
Tr 234-1-42, Max Factor, Deputy City At¬ 
torney. ton Angeles. California (**70l.3(k) Ac 
Ul ... I* one of the heart* of the 
statute . , . That Is telling the consumers 
whnt their right* are.-); Tr. 2381. Julian D. 
Rhine. Assistant Dtstrlct Attorney. Ban Fran¬ 
cisco, California (*T dont think the con¬ 
sumer Is really aware of his right.-). 

••Tr. 3032. Elkins, 


® R-l-3-l. 288. Union Carbide Corp 
( * . . (T)hls section should . . . Include 
a generally stated requirement that warran 
tte* must Include a statement that consura 
may have Implied warranty rights In ad 
ditloo to the right* provided by the wrlttei 
R-i-3-2,501, Montgomery Wart 
f This warranty gives you • specific lega 
right*. You also have Implied warrant 
right* ...-): R-l-3-3. 849, «E (-This war 
ranty gives you specific legal rirhts. You mv 
alio have Implied warranty rights which vnn 
rrcim state to state .. ,•); R-l-3-1, 4 i 
North American Phillips Corp. (-This war 

UFOJEm 7011 1*8*1 rights. Becausi 

or pertinent statutes in your state you mv 
have additional right* . . ,’*): R-l- 4 - 1 , 60 « 
f™**. warranty gives you spec in- 

tcgal right*, and you may also have othe 
right*, which vary from Mate to state.-). 


manner that suggest* that further Inquiry 
as to the nature of those rights might be 
fruitful, but without confusing or mislead¬ 
ing a* to the detail*. 111 

The Commission concluded that para¬ 
graph (a)(9) of the final rule can ac¬ 
complish this task without Imposing un¬ 
reasonable burdens on warrantors. The 
warranty need not be a legal treatise. 
Indeed, the final rule should preclude 
such a result. However, the warranty 
must at least contribute to the buyer's 
understanding of Its legal consequences. 
To require less could result in misleading 
the public by failing to negate the as¬ 
sumption • often incorrect) that the war¬ 
ranty sets forth the buyers only re¬ 
course. The final rule will go far to cor¬ 
rect this situation and will adequately 
implement the intent of Congress. 

SEALS OF APPROVAL 

7013(b) 

Paragraph (aMl)-(O) of thU section ahall 
not be applicable wllh rcupect to statement* 
of general policy on emblems, seals or In¬ 
signias issued by third parties promising 
remedial action with respect to a consumer 
product, which statements contain no 
representation or aotttronoe of the quality 
or performance characteristic* of the prod¬ 
uct; provided that (1) the disclosures re¬ 
quired by paragraph (a)(l)-(9) are pub¬ 
lished by such third parties In each Issue or 
a publication with a general circulation, and 
(2) such disclosures are provided free of 
charge to any consumer upon written 
request. 

This paragraph was added to the final 
Rule In response to concerns expressed 
by Parents and Good Housekeeping 
Magazines that the proposed rule would 
force the elimination of -seal" pro¬ 
grams. 1 * It relieves these and other simi¬ 
lar seal programs from having to set 
forth the disclosure requirements set 
forth in 701.3(a) in the actual seal itself. 
These disclosures must, however, be set 
forth In a publication. The required dis¬ 
closures are thus the same for seal pro¬ 
grams as for other warranties; only the 
medium for disclosure has been altered. 

A specific provision for seal programs 
has been granted because of circum¬ 
stances which the Commission believes 
are unique. First, third party seals are 
too small to contain the disclosures re¬ 
quired by the rule and still remain legibly 
printed and readable by the consumer. 1 * 
Also, magazines such as Parents and 
Good Housekeeping are not in the chain 
of distribution of products bearing the 
seal. They arc merely third-party guar¬ 
antors.'* 4 Finally, the public policy stated 
in 102<a) of the Act of "improving com¬ 
petition in the marketing of consumer 
products" would not be served by a rule 
which terminated seals of approval such 
as Parents and Good Housekeeping/** 


"R-l-4-1, 008. National Retail Manufac¬ 
turer* Association. 

"•R-l-3-1. 202-301. Oood Housekeeping 
Magazine, R-1-3-3. 1051, Arcnt. Fox. Ktntncr. 
Plotkln Sc Kahn. 

*■ R-l-3-1. 202-301, Good Housekeeping 
Magazine. Tr. 403, Parents Magazine. 

"R-l-3-1. 208. Oood Housekeeping Mag¬ 
azine. Tr. 305- 96, Parent* Magazine. 

•"R-l-3-1. 1050, Arcnt. Fbx. Klntner, Plot¬ 
kln Ac Kahn. 


Whatever the merits of such programs, 
we do not choose to eliminate them at 
the stroke of a pen. The Commission 
has Instructed its stall to monitor the 
impact of this exception and to recom¬ 
mend modifications If needed to protect 
the public. 

OWNER REGISTRATION CARDS 

701A 

When a warrantor employ* any card such 
as an owner*’ registration card, a warranty 
registration cord, or the like, and the return 
of the card la a condition precedent to war¬ 
ranty coverage and performance, the war¬ 
rantor ahull disclose thU fact In the war¬ 
ranty. If the return of such card reasonably 
appear* to be a condition p r ecedent to war¬ 
ranty coverage and performance, but 1* not 
such a condition, that fact shall be din- 
closed In the warranty. 

The disclosures required by this sec¬ 
tion are in accord with specific dis¬ 
closures required by the Act Section 102 
(a) (5) authorizes the disclosure of "lal 
statement of what the consumer must 
do and the expenses he must bear." Sec¬ 
tion 102(a) (7) provides for the disclosure 
of "(tlhe step-by-step procedures which 
the consumer should take In order to 
obtain performance of any obligation 
under the warranty . . . M Section 701.4 
which requires the warrantor to dis¬ 
close In the warranty document Itself, 
the purposes for which the card is in¬ 
tended. is necessary in order to alert the 
consumer as to whether or not the re¬ 
turn of the card is a precondition to 
warranty service or performance. 

MACAP'* 1973 evaluation of warran¬ 
ties notes that an Increased number of 
companies stated In their warranties 
that the consumer was required to return 
a warranty registration card in order to 
have the warranty honored. A special 
questionnaire was sent to the 48 com¬ 
panies who included such a requirement 
to ascertain (1) whether in practice the 
rotfim of the warranty registration card 
was required in order for the company 
warranty to be honored: (2) whether 
the warranty would be honored without 
the return of such card; and (3) whether 
there were other reason* why the return 
of such card was helpful to the com¬ 
pany Twenty-eight of the thirty-two 
companies that responded to this Inquiry 
replied that the warranty would be hon¬ 
ored In practice even if the registration 
card was not returned. MACAP ni*o 
found, in evaluating the comments of the 
responding companies, that there are a 
number of uses for warranty registration 
card information. The predominant uses 
were < 1) verification of warranty statu* 
in dispute situations; (2) Identification 
of the "original owner"; <3> identifica¬ 
tion of the product location for purposes 
of product modifications, product recall, 
and evaluation of the need for service 
centers and/or parts distributors; and 
<4) marketing or sales purposes. On the 
basis of this information, MACAP recom¬ 
mended that appliance warrantors who 
use such cards "candidly and clearly 
state the purpose of the card, if other 


m R-1-4-1, 434. Major Appliance Con¬ 
sumer Action Panel. 
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than or in addition to registration of 
the product to assure warranty sen- 
ice/’ " 

The NBCCA report lends further sup¬ 
port to MACAP’s recommendation as to 
warranty registration cards. The report 
states: 

registration* on consumer usage may be 
reasonable but should be used only when 
the restriction has a real purpose For ex¬ 
ample. consumers ahould not be misled to 
believe that mailing a registration cord It 
necessary precondition to obtaining the ben¬ 
efits of a warranty. In sum. any restriction 
or other obligation imposed upon the con¬ 
sumer should be clearly defined and care¬ 
fully explained In the material available to 
the consumer at the time of purchase. 1 * 

The practice of stating that the card 
is a prerequisite to warranty coverage 
and performance, even where this is 
never enforced, may chill the assertion 
and exercise of warranty rights. Some 
purchasers may not request warranty 
service If they did not return the card 
in the prescribed period of time, because 
of the mistaken (although logical» be¬ 
lief that the warranty accurately states 
the warrantor’s intentions. 

Furthermore, a requirement, that a 
purchaser complete and return a war¬ 
ranty registration card appears to be un¬ 
enforceable under Section 2-313 of the 
U.C.C. An express warranty must be "a 
basis of the bargain”, or part of the 
actual sales transaction. According to the 
House Subcommittee Staff Report, 

most warranties and warranty registration 
cards appear to be of the type that are pack¬ 
aged with the product. . . . This discovery 
often takes place at home, long after the 
actual sales transaction has been completed. 
Thus, the requirement of filling out and re¬ 
turning a warranty registration card in order 
to obtain full warranty protection . . . U 
likely to be held invalid by most courts.'"* 

The House Subcommittee Staff states 
further that 

some of the warranties that had these 
cards did not expressly require that the card* 
be flUed out and returned, but instead state 
to *pleosc’ do so. However, the fact that it U 
labeled ’Warranty Registration Card 1 and U 
attached to the warranty cats nevertheless 
convey the Idea that the card Is needed to 
validate the warranty . . . (XI) oat of these 
cords appear to be clearly for the benefit 
of the manufacturer—to obtain marketing 
Information . .. Questions seeking this kind 
of information can pose a threat to privacy, 
especially if It It given under the mistaken 
notion that the buyer will obtain full war¬ 
ranty protection by doing so.** 

This section of the Rule is intended to 
eliminate the deception inherent in the 

»« 436 , Major Appliance Consumer 

Action Panel. 

u'R-i-2-2. 818. National Business Council 
for Consumer Affairs. 

** R-l-2-1, 87, House Subcommittee Staff 
Report. 

See Korllmtr t\ Chrytlcr-Motor*. Carp. 0 
Conn Clr. 478, BUOC Rep. Scrv. 668 (1970). A 
properly worded disclaimer clause contained 
in the operator’s manual for a new truck 
was held Ineffective by a Connecticut court 
because the manual was delivered after the 
sale had been consummated. 

** R-l-2-1, 57, House Subcomm. Staff Re¬ 
port. 


situation where ft warrantor purports to 
condition warranty protection upon a 
timely return of the registration card, 
while in fact using such cords solely for 
marketing or other purposes. 

The original proposal had also re¬ 
quired a disclosure in the warranty of the 
purpose for which a card was used. If 
the return of such card was not a con¬ 
dition precedent to warranty coverage.’' 11 
NEMA, AHAM. 8CM, and others argued 
against including a statement about an 
unrelated subject (e.g., market research! 
In an already lengthy warranty. 1- * 3 4 * Cox, 
Langford, and Brown stated that ”(8> uch 
a requirement may encourage manufac¬ 
turers to condition their warranties on 
the return of such cards, and therefore 
reduce the protection given to con¬ 
sumers,” m Scars claimed that “ts«uch 
a disclosure in the warranty may even 
mislead consumers into believing that 
since the disclosure is in the warranty 
that the card must have something to do 
with the warranty.’*** 

This requirement has been modified in 
the Anal Rule, which requires disclosure 
only if the card is or reasonably appears 
to be required for warranty performance. 
The strictures of Section 5 of the Fed¬ 
eral Trade Commission Act, 15 U.SC. 45, 
are adequate to deal with any other de¬ 
ceptive uses of non-warranty related 
cards. 

PARAGRAPHS D 1-LET ED FROM Till PROPOSED 
RULE 

70i,J(o> Section 701.3(a>, which re¬ 
quired the disclosure of ”the full 
name(s) and address(es) of the war- 
rantor(s>'\ has been incorporated as an 
alternative in paragraph 701.3<a>(5)» 
(See discussion of paragraph 701.3(a) 
<5>. supra.) 

701. 3(e> Paragraph 701.3(e) of the 
proposed Rule required the disclosure of: 

The period of time, stated In terms of 
hours, business days or days, within which, 
after notice of a defect, malfunction, or 


’•“flection 701.4ib)(2) of the proposed 
Rule stated: 

“It the return of such cord 1* not a condi¬ 
tion precedent to warranty coverage, the 
warrantor shall clearly And conspicuously 
disclose in the warranty document the pur¬ 
pose for which such card la utilized. In such 
instance, the warrantor shall not designate 
the cord os ’warranty registration card’, but 
shaU appropriately label or title the card 
according to the purpose or purposes for 
which it Is intended, eg., ’marketing re¬ 
search card’, or ’product safety registration 
card’.” 

••R-l-2-1, 3. WesUughou.se Electric Cor¬ 
poration; R-l-2-1, 172, Me Ora w-Edison 

Company. R-l-2-1, 314. Briggs and Strat¬ 
ton Corporation: R-1-3-2, 602, Montgomery 
Ward and Co; R-l-3-2. 704. Standard Oil 
Company; R-l-4-1, 28. Oas Appliance 

XIanufacturers Association; R-l-4-1, 93-04. 
National Electrical Manufacturers Associa¬ 
tion: R 1-4-1. 222. Air Conditioning and 
Refrigeration Institute; R-l-4-1. 488. Asso¬ 
ciation of Homo Appliance Manufacturers; 
R-l-3-2. 617, Proctor-Silex Corporation. 

*•* R-l-3-2. 713. White Consolidated In¬ 
dustries, Inc. 

•* R-l-2-2. 657. Sears. Roebuck and Com¬ 
pany. 


failure to conform with the warranty, the 
warrantor will perform any obligations un¬ 
der the warranty. 

This provision evoked much negative 
comment from warrantors. Many in¬ 
dustry representatives stated that the 
warrantor could not control the length 
of time within which warranty obliga¬ 
tions could be performed because of the 
use of independent contractors, such as 
retail dealers. 1 * Other warrantors 
claimed that they could not control the 
length of time because of problems in 
securing parts or supplying replacement 
parts. ** CRI, EIA. NRMA and many 
others argued that requiring the inclu¬ 
sion of such a time period would not be 
helpful to consumers because it would 
lead warrantors to set long, maximum 
times for performance, representing the 
most extreme cases.** Montgomery 
Ward. General Electric, and others 
stated that averages could not be ob¬ 
tained ** and would not be useful even 
if they could be derived.** 

Many warrantors cited the variables 
which make setting a time for perform¬ 
ance exceedingly difficult. In different 


R-1-3-1, 7. Coleman Co . Inc.; R-l-3-1 
14. Engineering Product* Co : R-l-2-1. 92-07 
Goodyear Tire and Rubber Co.; R-l-3-1. 188 
Black A Decker Tool Co.: R^l-2-1, 204, Roe* 
Hardies, O'Keefe. Babcock A Parson*; R-l- 
3-1. 311. Briggs and Stratton Corp ; R-1-3-1. 
341-342, Zenith Heating Instrument Corp 
R- l-3-2, 360-67, Sunbeam Corporation; R-l- 
3-2. 382-83. Rockwell International; R-l-2-2. 
386-87, Nutone Division. R-l-2-2, 392. Shell 
OH Company; R-l-2-2, 407-8, Boise Cascade 
Corporation: R-l-3-2, 425-26, Exxon Com¬ 
pany. US A : R-l-2-2. 440. J. I. Caoe Co 
R 1-3-2. 438. Outboard Marine Co.. R 1-3-3. 
934-35, Timex Corp. 

•-See. eg., R-l-3-1. 19. Walker Manufac¬ 
turing. R-l-3-1, 96-97. Goodyear Tire A Rub¬ 
ber Co.; R-l-3-2, 347-48, Gomble-Skogmo 
Inc.; R-l-3-2, 366-67, Sunbeam Corp.; R-l- 

3- 2, 382-83. Rockwell International; R-l- 
2-2. 466. J. J. Case Oo.: R-l-3-2.493-95. Mont¬ 
gomery Word A Co.. Inc.; R- l-3-2, 675. Bea¬ 
trice Food* Co.; R-1-3-3. 1023-26, General 
Motor* Corp.; R-l-4-1. 123-124. Automotive 
Parts and Accessories Association, Inc.; R-l- 

4- 1. 199-200. National Association of Pho¬ 
tographers Manufacturer*. Inc.; R 1-4 l. 
215-16, Texas Automobile Dealers Associa¬ 
tion. 

** See, e g., R-l-3-1, 128-27. Carpet and 
Rug Institute; R-l-3-1. 188. Black and 

Decker Power Tools Co.; R-l-2-2, 347-48 
Oamblc-flkogmo, Inc.; R-l-2-2, 382-83. Rock¬ 
well International; R-l-3-2, 392, Shell Oil 
Co.: R-l-3-2. 466. J. L C**e Co ; R-l-32. 458 
Outboard Marines, Co.; R-l-3-2. 648, Nixon 
Hargrave, Devans A Doyle; R-l-3-2. 047-49 
Sears, Roebuck and Co.; R~ 1-3-3, 921-22. 
Amalia Refrigeration. Inc.; R-1-3-3, 934 3& 
Timex Corp.: R-l-4-1, 19, National Associa¬ 
tion of Chain Drug Stores; R-l-4-1. 145-4«k 
National Association of Bedding Manufac¬ 
turers; R-l-4-1. 199-200, National Associa¬ 
tion of Photographic Manufacturer*: R l 
4-1. 183-184. Electronics Industry Associa¬ 
tion; R-l-4-1. 597, National Retail Merchant* 
Association. 

*• R-l-3-2. 493-95. Montgomery Ward k 
Co.; R-l-3-2. 548, Nixon, Hargrave. Devon* 
A Doyle; R-l-4-1. 123-24. Automotive Part* 
A Accessories Association; Br-1-3-3. 847, Gen¬ 
eral Electric Corp. 

— R-l-3-2. 493-95. Montgomery Ward A 
Co ; R-l-3-3, 955-56, Whirlpool Corp R l 
3-3, 847. General Electric Corp. 
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areas, a different service organization or 
differing backlog may account for a vari¬ 
ation in the amount of time needed for 
performance of obligations. 1 '’ 

A compelling argument, directed at the 
effects of the insertion of the proposed 
language, was presented by Thomas W. 
Clark. Director of Marketing Services of 
Bang L Olufsen of America, Inc. < M B & 
O A'*). In his testimony he stated: 

. . . (L)arge manufacturer* could use their 
*heer size to gain a competitive edge. . . . 
iMunjr of B & O A’* authorized service sta¬ 
tion* repair a great many different brand* 
A large manufacturer whose product* repre¬ 
sent. for instance, 30-40 percent of a repair 
facility's bUHlneas has the economic power 
to promise consumers a three-day repair 
period and force the repair facility to honor 
it at the expense of one such as B A O A 
whose products represent leas than one per¬ 
cent of the facility’s business. The ultimate 
result of this provision could well be to 
reduce competition in the market place, a 
result directly contrary to the Interest of the 
consumer It Is meant to “protect'\ m 

This paragraph was proposed because 
consumer complaints had indicated that 
securing timely repairs under warranty 
was a major problem. If the consumer 
were apprised at the outset of the period 
of time within which the warrantor 
would perform any warranty obUgatfbns, 
he or she would be better able to differ¬ 
entiate among similar warranties for 
competing products, and any false expec¬ 
tations as to time for repairs could be 
dispelled. However, although the problem 
of obtaining timely warranty perform¬ 
ance which motivated the inclusion of 
this paragraph is serious, the Commis¬ 
sion. having reviewed the record, is of the 
opinion that the insertion of this para¬ 
graph in this Rule is not the appropriate 
means for addressing this problem. Be¬ 
cause warrantors might be encouraged, 
on the basis of the inclusion of such a 
provision, to set and operate under a 
longer time for repair than currently 
exists in practice, the best interest of the 
consumer would be served by deletion of 
this requirement. 

701 J(flr) Section 701.3<g> of the pro¬ 
posed Rule required the disclosure of 

any requirement or duty which muil be 
fulfilled by the purchaser as a condition 
precedent to securing warranty performance, 
including any expenses which must be borne 
by the purchaser. 

Of the comments which were received 
concerning this paragraph, mast were 
directed at the interrelation and overlap 
between paragraphs <g) and <h> of the 
proposed Rule. 1 * The Commission has 


"•R-l-3-1. 188. Black A Decker Power 
Tools; R-1-3-2, 106-67. Sunbeam Corp., R-l- 
3-2, 493-85, Montgomery Ward A Co.; R-l-3- 
2. 675, Beatrice Poods Co.; R-1-3-3. 921-22. 
Amana Refrigeration, Inc.; R-l-3-3. 1023-20. 
General Motor* Corp.: R-l-3-3. 1069, Argosy 
Manufacturing Co.; R-l-3 3. 846. General 
Electric Corp.; Tr 2316-16, John Schlewe. As¬ 
ti* Unt Vice President. Marketing and Prod¬ 
uct Manager, Thcrmador Waste-King. 

1,1 Tr. 1980-90. B A O A. 
m R-l 3-2. 649. Sear*. Roebuck aud Co,; 

38, National Association of Purnl- 
tur * Manufacturer*; R-l-4-1. 73. National 
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determined that the information dis¬ 
closures called for in <g> arc fully ad¬ 
dressed by i 701.3(a) (3> and (5) of the 
Anal Rule. The information required by 
those sub-paragraphs includes dis¬ 
closure of all responsibilities which the 
consumer must perform in order to ob¬ 
tain warranty performance. Therefore, 
paragraph <g> was deleted from the final 
Rule. 

70/.3</> Paragraph (J) of the proposed 
Rule required the disclosure of 

any limitations on the time of day or day* 
of the week during which the warrantor will 
perform his warranty obligations If such per¬ 
formance 1* not available Monday through 
Saturday. 9:00 a m, to 6:00 p.m. local time. 

This paragraph spawned a deluge of 
negative comments from warrantors. 
Many warrantors stated that they pro¬ 
vided for too many service facilities to 
specify the working hours of each in the 
warranty . ' Others, such as The Coleman 
Co. and Kohler Co., claimed to have no 
control over the hours during which war¬ 
ranty service is available.’ 14 Others simply 
did not know the hours that their serv¬ 
ices were open for business.'* Baldwin 
Piano, Altheimer A Gray, and SFMA 
complained that since different stores 
had different hours, warrantors would 
have to determine the ultimate destina¬ 
tions of their products and would be 
forced to print several different war- 
ranties."* Sunbeam. Chrysler Corp. and 


Retail Merchant* Association; R 1-3-1, 312. 
Briggs A Stratton Corp.: R-l-3-3. 936. Timex 
Corp ; R-l-3-2. All. Proctor-Silex Corp. 

lT3 R-l-3-1, 14. Engineering Products Co.; 
R-1-3-1. 58. Mohasco Corp.; R-l-3-1. 76, 
Kohler Co.; R-l-3-1. 78. West Bend Co.; 
R-l 31. 164. Lear Sleglcr. Inc.; R-1-3-1. 188. 
Black A Decker Tool Co.: Rl-3-1. 201 Row. 
Hardies, O’Keefe. Babcock A Parsons; R 
1-3 1, 256-57. Arthur. Dry A Kallah: R-l-3-1, 
342, Zenith Hearing Instrument Corp.; R- 
1-3-2. 384. Rockwell International; R-I-3-2, 
447. J. I. Caae. Inc.; R-l-3-2, 548-49, Nixon. 
Hargrave. Devan* A Doyle, R-l-3-3, 936, 
Timex Corp.; R-l-3-3. 1028. General Motor* 
Corp.: R-l-4-1. 132. National Paint* A Coat¬ 
ings Association: R 1-4-1. 227. Engine Serv¬ 
ice Association. Inc.; R-l-4-1, 281-82. Spe¬ 
cialty Equipment Manufacturer* Association; 
R-l-3-1. 201. Row. Hardies. O’Keefe. Babcock 
A Parsons; Tr. 2046-47, Daniel Berkaon, Cor¬ 
porate Counsel. Singer Sewing Machines. 

m R-l-3-1. 5. Coleman Co.; R 1-3-1, 76. 
Kohler Co : R-l-3-1, 127-128. Carpet and Rug 
Institute: R-l-3-1. 164, Lear Slegter. Inc.; 
R-l-3-2. 348. Gamble-Skogmo. Inc.; R-l-3-2, 
384. Rockwell International; R-l-3-2, 387-88. 
Nutone Division; R-l-3-2. 392. Shell Oil Co ; 
R-l-3-2. 438, Outboard Marine Co.; R-l-3 2. 
425 26 Exxon Company; R-l-4-1. 40. Na¬ 
tional Association of Pumiture Manufac¬ 
turers; R-l-4-1. 124. Automotive Part* A 
Accessories Association. Inc., R-l-4-1. 222. 
Air Conditioning and Refrigeration Institute; 
R-l-4-1. 567, Boating Industries Association; 
R-l-3-3, 789. Warren Tool Corp.: R-1-4-1, 
281-82, Specialty Equipment Manufacturers; 
R-l-3 3. 848. General Electric Corp.; Tr. 
2316-17. John Schlewe. Assistant Vice Presi¬ 
dent. Marketing and Product Manager. 
Thermador WaatcKlng. 

m R-l-3-3. 936, Timex Corp.: R-l-3-1, Car¬ 
pet and Rug Institute; R-l-3-3. 789. Warren 
Tool Corp. 

**R-l-3-1, 27. Baldwin Plano and Organ 
Co.; R-l-3-2,355, Altheimer A Gray; R-1-3-3. 
789-90. Warren Tool Co. 
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others stated that the hours for service 
establishments changed frequently, mak¬ 
ing compliance with this paragraph 
difficult.'" CRI. Sears, Questor Corp.. 
and others claimed that this pantgr&pli 
would force servicers to conform bo the 
same hours, exceeding the Commission's 
authority under Section 102(a).Other 
industry representatives stated that the 
hours set forth in the proposed para¬ 
graph were not consonant with those of 
most businesses.'* 

This paragraph was inserted in the 
proposed Rule because it w’as felt that 
the consumer should know whether or 
not a warrantor’s service hours were 
more limited than those normally offered 
by others in the same or similar line of 
business. This information could play a 
part In the consumer's purchasing 
decision. 

The Record is replete with comments 
stressing that the inclusion of this para¬ 
graph would lead to voluminous war¬ 
ranties. and that the servicers would be 
forced to conform to the same hours. 
Therefore, although the Commission 
feels that this paragraph might have 
provided useful Information to con¬ 
sumers, it has decided that the public 
interest is best served by its deletion, 
since the language as originally pro¬ 
posed would have created a disincentive 
for the setting of flexible hours. 

701 Jim) 

Paragraph <m> of the proposed Rule 
required that the warranty contain: 

If the terms “Life”, •‘Lifetime", or words 
of similar meaning are used to indicate the 
duration of a warranty, a clear and con¬ 
spicuous disclosure of the lire referred to. 

Although this paragraph does not ap¬ 
pear in the final Rule, the disclosure 
which it requires, i.e.. that of the life 
referred to. is required by Section 701.3 
<a>(4), which requires the disclosure of 
the duration of the warranty. Further- 


m R-l-3-1. Association of Auto A Truck 
Recyclers: R 1-3-1. 256-67, Arthur, Dry A 
Kalish: R-l-3-2. 369, Sunbeam Corpora¬ 
tion, R-l-3-2, 651-52, Sears Roebuck and 
Co.; R-l-4-1, 202. National Association of 
Photographic Manufacturer*; Tr 2040-7. 
Daniel Berkaon. Singer Sewing Machine; 
R 1-3-2, 497-98. Montgomery Ward and Co.. 
Inc. 

Rr-1-3-1* 128. Carpet and Rug Institute; 
R-l-3-1, 335. Questor Corp.; R-l-3-2, 369. 
Sunbeam Corp.; R-l-3-2. 651-52. Sear* Roe¬ 
buck and Co: R-l-4-1, 567. Boating Industry 
Association; Tr. 2316-17. John Schlewe. Vice 
President, Thermador WasteKlng. 

R-l-3-1, 68. Mohasco Corp.; R-l-3-2, 
369. Sunbeam Corp.: R-l-3-2. 419-20. Arm¬ 
strong Cork Co.; R-l-3-2. 432. Defrcca A 
PUhcr; R-l-3-2. 447. J. I. Caie; R-l-3-2. 
548-49, Nixon. Hargrave*, Dcvans A Doyle; 
R-l-3-2. 723, Dow Corp.; R-l-3-3. 923. 
Amana Corp.; R-l-3-3. 1028, General Motor* 
Corp.; R-l-4-1. 202. National Association of 
Photographic Manufacturer*: R-l-4-1, 227. 
Engine Service Association. Inc.; R-l-4-1. 74. 
National Retail Merchant* Association; R- 
1-3-3. 1070, Alrstream and Argony Inc.; R-l- 
3-3, 957. Whirlpool Corp *. Tr. 2275-6. H. O. 
Woollocraft. California Bute Electronic* As¬ 
sociation: Tr. 2316-17. John Schlewe. Vice 
President Thermador WasteKlng; R-l 3-3, 
497-98. Montgomery Ward and Co. 
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more. Section 103(a) (1) of the Act re¬ 
quires a warrantor offering a "fuU" war¬ 
ranty to disclose the duration of the 
warranty in the warranty designation.*** 

It should also be noted here that the 
Commission still retains Us Jurisdiction 
over unfair and deceptive warranty prac¬ 
tices under Section 5 of the Federal 
Trade Commission Act 1 * 

Past Commission orders have required 
the disclosure of the lifetime referred to 
by the warrantor giving a lifetime guar¬ 
antee. In Matter of Bur stein-Applcbce 
Company, cl al.. 69 F.T.C. 16 *1966). re¬ 
spondent retailer advertised that their 
wrlstwatches were "guaranteed for 
life", whereas in fact such watches were 
not guaranteed for the life of the pur¬ 
chaser. The Commission ordered the re¬ 
spondent to cease and desist from 

Using the word 'Lifetime* or any other 
term of the same Import to refer to any guar¬ 
antee which la not for the duration of the 
life of the purchaser or original uaer with¬ 
out clearly and conspicuously disclosing the 
life to which such reference la made; or rep¬ 
resenting. In any manner, that the duration 
of a guarantee la other than respondents are 
able to establish la the fact. 

See also In the Matter of 5olmica. /nc.. 
ct al 66 F.T.C. 566 (1964). In the Matter 
of Fingcrhut Manufacturing Company, 
ct al. 657 F.T.C. 751 (1964). A warrantor 
choosing a "lifetime" duration must thus 
disclose the lifetime referred to In the 
warranty, and must recognize that the 
warranty obligation cannot be revoked 
or modified so long as the measuring 
"life" continues. 

A separate Rule provision on lifetime 
warranty duration is unnecessary. The 
final Rule requires a simple and readily 
understandable disclosure of warranty 
duration. Standing alone, the word 'life¬ 
time" does not meet this requirement. 

OTHER COMMENTS 

Virginia Knauer, Director of the Office 
of Consumer Affairs for the Department 
of Health. Education, and Welfare testi¬ 
fied that "the proposed rule on disclosure 
of warranty terms will cause warranties 
to be lengthened in verbiage, which could 
in turn cause key facts to be submerged 
in information clutter unless the presen¬ 
tation of such facts is highlighted 
through rules or guidelines for presenta¬ 
tion." *“ Professor Laurence Feldman, of 
the University of Illinois, commented 
that the proposed Rule "fails to recog¬ 
nize. as Shakespeare did that 'They are 
stick that surfeit with too much, as they 
that starve.' • ** Many others cited the 
need for a requirement of some type of 
standardized format and headings, 1 * be- 


"If the written wnranty meet* the Fed¬ 
eral minimum standards for warranty . . „ 
then it shall be conspicuously designated a 
•full (statement of duration) warranty'." 

« IS US.C. 45 (1070). 

*• TT. 7. Knauer. 

*“ R-7-1-9. 13, Laurence P. Feldman. PhU. 
m R-1-3-3. 070. A mans Refrigeration, Inc.; 
R-7-1-4. 3, Council on Aging for Southeast¬ 
ern Vermont; R-7-1-6, 13-13. Texas Public 
Interest Research Group; R-7-I8. 150-153, 
Wisconsin Dept, of Justice; Tr. 21-2 Knauer; 
Tr. 774-77. Zweibcl; Tr. 1327-1328 Jeffries; 
Tr. 2131 Drury; Tr. 2218-10 PownelL 
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cause of the potential length of warran¬ 
ties complying with the requirements set 
forth in Part 701. 

The Commission recognizes the need 
for warranties to be simple, understand¬ 
able. end concise. The final Rule has been 
simplified and streamlined to accomplish 
that result The Cammlnsion does not 
believe that th* final rule will contribute 
to the evils of undue length and com¬ 
plexity. It is not prepared, on the basis of 
the record, to impose a standardized for¬ 
mat on all consumer product warranties. 

V. Pre-Sile Availability of Writteu 
Warranty Terms. Section 102(b)(1)(A) 
of the Act directs the Federal Trade 
CommLnskm to "prescribe rules requir¬ 
ing that the terms of any written war¬ 
ranty on a consumer product be made 
available to the consumer (or prospective 
qomumer) prior to the sale of the prod¬ 
uct to him." 

Consumer product warranties are not 
always made available to the consumer 
prior to the sale of the product Instead, 
the terms and conditions of the warranty 
are often available only after the sale 
has been consummated and the package 
opened or product delivered. A consumer 
complaint regarding a wrist watch war¬ 
ranty illustrates the types of problem 
which may arise with respect to pre¬ 
packaged consumer products: "The buy¬ 
er is Instructed that while the watch is 
'guaranteed', there is a 'service charge* 
of $2.75 for repairs during the warranty 
period. This information is not known 
prior to purchase, and due to the type 
of packaging of this item, the existence 
of a charge for any warranty service is 
not known until the sale is completed." *■ 

If the warranty Is in fact only avail¬ 
able after the sale, the use of the war¬ 
ranty as an informational input in the 
consumer's purchasing decision and as 
a tool for making product comparisons 
Is precluded. Furthermore, it may be 
argued that an express warranty undis¬ 
closed prior to sale Is Inoperative. Sec¬ 
tion 2-313 of the U.C.C. requires that 
an express warranty be "a basis of the 
bargain," or part of the actual sales 
transaction. Accordingly, the enforce¬ 
ability of a warranty, the existence of 
which the purchaser is made aware only 
subsequent to the actual sales transac¬ 
tion has been completed, would be ques¬ 
tionable. The House Subcommittee Staff 
Report, found that only two of the 51 
participating manufacturers offered 
warranties which were actually designed 
to be part of the actual sales contract. 1 ** 

The other warrant leu examined upper*r to 
be of the ''prepackaged" variety—the type 
packaged with the product resulting often 
in the buyer not being aware of the terra 
of the warranty, or tta existence, until he 
or abe get* home and opens the box con¬ 
taining the product. In such Instances, tt lx 
questionable whether the prepackaged war¬ 
ranty would be a basis of the bargain. 1 * 

Congressman Bob Eckhardt. a mem¬ 
ber of the Conference Committee on 

•* R1-2-2, 761. Letter from ( consumer) 
to Virginia Knauer, referred to FTC, February 
25.1974. 

*•* House Subcom Staff Report, supra note 
0. at 13. 

»" Id. 


S. 356/“ addressed the issue of pre-sale 
availability of warranty information; 

We require the FTC to write rules to as¬ 
sure the availability of warranty informa¬ 
tion prior to the actual purchase. The 
consumer should be able to bero his/her 
decision to buy cm the quality of tha war¬ 
ranty as well as factors such as the coat and 
the appearance of the product It !• unfair 
for a consumer to learn only after arriving 
home and unpacking a sealed carton that 
what was said to be a full 5-year warranty 
does not cover costs of labor and parts. 
There are those who arguo that in the eas* 
of such ‘packaged warranties.* the con¬ 
sumer could legally challenge the effective¬ 
ness of the warranty.This, 1 think, la 

true but It Is an inadequate solution. There 
are only a handful of consumers who know 
that such a challenge could be made and 
even less of them with the financial re¬ 
sources and personal energy to make It, 
especially when a product costa only, say 530. 
Furthermore, we think it Is an unfair burden 
to impose on the Individual consumer. That 
is why we require the FTC to prescribe 
rules to assure availability of warranty 
Information. 1 * 

Availability of warranty terms prior 
to sale is important for consumers in 
light of the increasing trend toward the 
sale of service contracts, particularly for 
major appliances. The scope and dura¬ 
tion of the written warranty must form 
a significant element in the careful con¬ 
sumer’s decision whether, or at what 
point in time, to sign a service contract. 

That warranty information is cur¬ 
rently either unavailable or difficult to 
procure at point of sale is illustrated by 
an informs! survey undertaken by the 
Consumer Affairs Department in Detroit, 
Michigan.’* Some of the findings of the 
survey indicated that 

In no case . .. was a copy of the full war¬ 
ranty available for inspection. The warranty 
comes packed In the box' was the regular 
response • . . The information available on 
lower coat appliances was significantly less 
than that experienced with major appliances 
In no Instance did a salesperson offer any 
information and in no case was a copy of 
the written warranty available ... In genera! 
the results of this survey confirm the need 
for and the validity of the proposed rule- 

Like findings resulted from a similar 
endeavor by Home Furnishings Daily. 

In each instance, no Information was 
volunteered, and when this reporter did get 


•-R 1-0-2, 877. Address by Congressman 
Bob Eckhardt. Gas Appliance Manufacturers 
Association Warranty Workshops, In Boca 
Raton. Florida, April 8. 1075. 

••/d. at 882-883. 

®*R -1-8. 74-76 ("Several staff member* 
went 'shopping' In various stores for a se¬ 
lected group of products. Products Shopped 
for were su to ms ti c washing machines, color 
television sets and vacuum cleaners. ... The 
shoppers were instructed to ask about tbe 
product and see what. If any. information 
was offered by a salesperson. Once the saiea 
'pitch' was concluded the shoppers were in¬ 
structed to ask further questions about the 
warranty, ask to see U In writing. . . . The 
stores selected . . . Included two major . . 
department stores, two appliance chain 
stores, an independent appliance dealer and 
a national chain department store carrying 
its own brand of appliances.") 

•" B-l-3, 74. 


HOERA1 i BOtS T Bt, VOL 40, NO. 251—WIDNESDAV, DECtMIEt 31, 1975 















a iswers to question*, dnta was often vague. 
Frequently, salesmen said warranty informa¬ 
tion was contained In Instruction manuals. 
However, no instruction manuals were 
readily available. Only two lines .. . bad war¬ 
ranty Information on the front of refrigera¬ 
tors.** 

Trying to get warranty Information on 
a refrigerator was likened to “trying to 
defrost the North Pole with an Ice 

pick/* — 

Both of these Informal survey's In¬ 
dicate that warranty data is currently 
difficult to obtain or unavailable at 

present. 

SCOPE OF THE RULE 

1 702.3ia) Duties of the Seller 

Section 702.3(a) of the proposed Rule 
required the seller to 

.,. maintain a binder or a series of binders 
in each department in which any consumer 
product with a written warranty is offered 
for ssle. containing copies of the warranties 
for the products sold In such department. 

The proposal of a binder system as the 
means for making warranties available 
to consumers prior to sale met with con- 
Mdcrable opposition. Many complaints 
were received from retailers concerning 
the logistics and the expense of setting 
up and maintaining a binder system. 1 ' 1 


^SchwarU. Diana, "Warranty Data Dif¬ 
ficult to Oct in N.Y. HFD Shopper Finds,” 
Home Furnishings Dotty, November 5. 1975. 

a: 15 col, 2. 

m See. e.g. Tr. 446-47, Church ('“The binder 
rule would require using square footage in 
a nonvolume way and would drive up square 
footage cost . , . In addition to space costs, 
the binders themselves would represent a 
significant coat . . . 

In our stores 10 departments sell war¬ 
ranted products. In the hardware depart¬ 
ment we sell about 50 Items under war¬ 
ranty. That department, therefore, would re¬ 
quire at least three Identical warranty books. 
The cost per store would be 933. To supply 
all hardware departments would cost 98.811. 
in our music and electronics department we 
sell more than 70 warranted items. For such 
a department I would estimate customer con¬ 
venience requiring four seta of binders with 
two volumes per set. The cost per department 
would be 972, with a total cost for aU depart¬ 
ments running to 919,224. In the appliance 
deportments, where more than 80 warranted 
items are sold, the total cost or three sets 
of warranty books per store would be 915.219. 
To maintain the notebooks. Including cleri¬ 
cal time used in writing manufacturers for 
copies of warranties, filing, and updating the 
warranty book, wo estimate will cost 2,000 
man-hours per year at the minimum wage 
rate of 92.10 per hour, for a total labor cost 
of M.200 In addition to the foregoing costs, 
there will be the cost of replacement of 
binders and protective coverings. We esti¬ 
mate that If the binders were In fact used, 
they would have to be replaced at least once 
a year. 

Therefore, to give effect to the rule, Rose’s 
Stores would have an additional annual cost 
in excess of 9200,000 per year. While those not 
familiar with retailing might consider this 
a small cost, the reality Is that no coat to 
«mall, and most cost must be passed along 
to the customers in the prices they pay for 
good*"); TR 1865. Danners; TR 2106-7, 
Sprouse; Rl-3-3. 1099-1101. City Products. 
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Virginia Knauor and Robert Sprouse. 
President of Sprouse-Reits, among 
others, stated that the binder system was 
inconvenient for consumers to use. that 
It was not consonant with normal con¬ 
sumer buying patterns, and that con¬ 
sumers would not make the effort to use 
it.’* George Zweibel of DC Neighborhood 
Legal Services and J. T. Church of Roses 
Stores Inc. suggested that the use of only 
one set of binders would be insufficient to 
serve consumers* needs.’* The specter of 
consumers fighting to get to the war¬ 
ranty binders was also raised. 1 * 

There was no substantial record sup¬ 
port from consumers or consumer groups 
for the use of the binder system as ini¬ 
tially proposed. 

A major and repeated concern voiced 
In an overwhelming number of comments 
was the inflexibility of the proposed 
rule.'*' The failure of the Commission to 
take cognizance of the range of retail es¬ 
tablishments which would fall under the 
aegis of the proposed Rule was cited by 
NRMA, American Retail Federation 
<“ARF">, and others.** ARF stated; 

The retailers affected . . • encompass the 
full range of merchants from the small. In¬ 
dependent specialty store to the large, tra¬ 
ditional multldcpartment store ... In the 
larger multi-department stores the heavy 
volume of customers and the vast quantities 
of consumer products carried and sold each 
day make the use of warranty binders simply 
impractical. In high volume discount and 
self-service stores, these problems are mag¬ 
nified by tack of sales personnel required to 
keep the binders updated and by the fast 
turnover of consumer products frequently 
sold on a ’one-time* basis only.** 

Other comments as to the inflexibility 
of the proposed rule, including those of 
Montgomery Ward, noted that the Com¬ 
mission had failed to recognize the va¬ 
riety of products encompassed by the 


8 ee. eg. TR 11-12. Knauer ("We fear 
that a binder volume of warranties set apart 
from the price, specifications, and product 
Itself, will not facilitate value compari¬ 
sons . . . (T)he hinder proposal does not 
take into consideration existing, long stand¬ 
ing, and not easily altered consumer pur¬ 
chasing habits. Consumers will not be rap¬ 
idly convinced (If at all) that they should 
run back and forth between display area 
and location of warranty binder . . . M ); TR 
2103-4. Sprouse ("The buying habits of 
customers are ♦ . . varied . . . They defi¬ 
nitely do not come to pore over books filled 
with various warranties ... It to not until 
a major appliance is being purchased that 
warranty Information comes into play. And 
for those customers, . . . requiring them to 
consult binders to get information they need 
wlU not please nor help them. Because they 
will serve as a disincentive to their getting 
the Information they should have.") 

»*8ee. eg. TR. 781. Zweibel; TR 445, 
Church 

■“TR. 22. Knauer. 

m R-1-34, 244. JC Penney: R-l-4-1, 58. 
NRMA; R-1-3-2. 358. 8. 8. Kreage; R-1-3-2. 
439. Outboard Marine; R-3-2. 505, Mont¬ 
gomery Ward; R-1-3-2. 658. Sears. Roebuck: 
R-l-4-1. 109. Wyoming Retail Awn.; R-i-4- 
1. 213. American Retail Federation; R-l-4-1, 
668-589. Boating Industries Assn. 

m See. e* R-l-4-1. 67, NRMA; R-l-4-1. 
212-213. ARF. 

•“ R-l-4-2, 676-677, ARF. 
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Rule.** Similarly, it wag argued that the 
proposed scheme failed to take into ac¬ 
count the “many* different ways that con¬ 
sumer products are sold.** 1 * Further¬ 
more. ARF claimed that “(t> he merger of 
seller and warrantor in the case of pri¬ 
vate brand retailers . . . has . . . been 
overlooked by the Commission staff.’* 

The final Rule heeds the retailers* cry 
for greater flexibility. It provides the sel¬ 
ler with four alternative means by which 
warranties can be made available to pro¬ 
spective buyers prior to sale. The seller 
must, as a minimum, employ one of the 
means cited, but mny use any additional 
means desired. It should be noted that 
only the "text” of the warranty need be 
disclosed, rather than the actual war¬ 
ranty document 

702.3*a) (1) <i) "clearly and conspicu¬ 
ously displaying the text of the written 
warranty in close conjunction to each 
warranted product;’* 

The idea of displaying the warranty 
with the product being offered for sale 
was suggested or endorsed by Hook 
Drugs, Georgia Retail Association. SCM. 
F. W. Wool worth Co. ("Wooiworths"). 
and others as a viable means for pre-sale 
warranty disclosures.** 

This sub-paragraph substantially In¬ 
corporates the language suggested In the 
statement submitted by the American 
Retail Federation.* 4 
702.3(a) (/)<«) 

Maintaining a binder or aerie* of binders 
which contalns(s) copies of the warranties 
for the products sold in each department in 
which any consumer product with a written 
warranty to offered for sale. Such binder(s) 
shall be maintained In each such department, 
or In a location which provides the pro¬ 
spective buyer with ready access to such 
binder (to. and shall be prominently entitled 
"Warranties” or other similar title which 
clearly Identifies the blnder(s). 8uch bind¬ 
er (») shall be indexed according to product 
or warrantor and shall be maintained up 
to date when new warranted products or 
models or new warranties foe existing prod¬ 
ucts are introduced Into the store or depart¬ 
ment by substituting superseding warranties 
and by adding new warranties as appropriate. 
The seller shall either; 

(Ai display such binder(s) in a manner 
reasonably calculated to elicit the prospective 
buyer’s attention; or 

(BI make the binders available to prospec¬ 
tive buyers on request, and place signs rea¬ 
sonably calculated to elicit the prospective 


■•See. eg R-1-3-2. 505-508, Montgomery 
Ward; R-l-4-1. 58. NRMA: R-l-4-1. 212, 
ARP; R-l-4-2. 677-878. ARF 
m Rr- 1-8-2, 658. Sears. 

*" R-l-4-2. 678-679, ARF 
•-See, e.g. R-l-4-1. 68. NRMA (“a washing 
machine warranty could be tied to the agita¬ 
tor or taped to the top of the washtub... A 
toaster warranty could be taped to the dis¬ 
play table..."): R 1-3-2. 505. Montgomery 
Ward ("The major appliance store or depart¬ 
ment would In most cases choose to place 
the warranty with the floor modelTR 
291. Kelly; TR 2463. Evans: R 1-4-1, 25. 
QAMA; R 1-8. 11. Tex PIRO; R 1-5, 253. 
Consumer; R i-3-1. 4 Hook Drugs; R 1-3-1. 
77. See man Co.; R 1-3-1, 86. Georgia Retail 
A sun : TR 1879. Danners. 

•“ R 1-4-2, 680. ARF ("displaying each such 
warranted product accompanied by the terms 
of the written warranty"). 
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buyer’s attention In prominent locations in 
the store or department advising such pro¬ 
spective buyers of the availability of the 
binders. Including Instructions for obtaining 
access. 

Some retailers such as Wool worths. 
Sears, and Montgomery Wards acknowl¬ 
edged that there were instances in which 
the binder might be the only or the best 
means for making pre-sale warranty 
disclosures.** 

The language in the final Rule is sub¬ 
stantially similar to that suggested in 
the written comments submitted by 
Sears and Roebuck.** 

This sub-paragraph requires that the 
binders be maintained either in the de¬ 
partment where the warranted product is 
sold, or in a location which provides the 
prospective buyer with ready access to 
the binders. Gambles, in its written sub¬ 
mission. noted that M (w)hile the provi¬ 
sion that binders be kept on a depart¬ 
mental basis is reasonable in the case of 
large retail outlets where tt would be a 
burden on the customer to require that 
he or she go to one specific location in 
the store to find the binders, there are 
many small retail outlets which may 
have merchandise laid out by depart¬ 
ment yet are small enough so that one 
complete set at a single location In the 
store would suffice. M ” 

Thus, in such instances. It would be 
permissible to place the binders in a loca¬ 
tion other than in the departments In 
which the products are being sold. 

The final Rule also affords the seller 
who elects to utilize the binder system a 
choice of either prominently displaying 
the binders, for example, at an appro¬ 
priate counter, or making them available 


TR 2464, Evans ("In some area* * wo 
may... have to have a binder For example 
In our jewelry department... The warranties 
that are Involved In Items ouch m that, we 
agree we would have to have them in a 
binder.**) R 1-3-2, 6*2. Sears ("In a partic¬ 
ular product situation, the use of binders 
may be found by a retailer to be the most 
feasible method of compliance/*); R-1-4-1. 
68. NRMA < "Binders could be used where no 
display option Is workable, eg. for prod¬ 
ucts ... which are Inaccealble because they 
are locked in a display case/’); R 1-3-2. 606. 
Montgomery Ward ("a binder or similar de¬ 
vice might be utilised for the availability of 
the warranties in the camera department/*); 
B 1-4-2, 677-678. ARP 

>* Sec R 1-3-2. 663, Sears: 

‘ Maintain a binder or a scries of binders 
In the store or each deportment In which any 
consumer product with a written warranty 
Is offered for sale which contains copies of 
warranties for the products sold In the store 
or department. Such binders shall be prom¬ 
inently entitled “Warranties" or other 
similar title which clearly identifies the 
binder. Such binders shall be Indexed ac¬ 
cording to product or warrantor and shall be 
maintained up to date when new warranted 
products or models or new warranties for 
ousting products are introduced into the 
store or department by substituting super¬ 
seding warranties or by adding new warran¬ 
ties m appropriate. The seller shall make the 
binder available to consumers on request, and 
shall place signs In prominent locations in 
the store or department advising consumers 
of such availability.** 

** R 1-3-2, 343. Gambles. 
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on request. If the latter alternative is 
chosen, a prominent notice or series of 
notices must alert the prospective buy¬ 
er's attention to the existence of the 
binders and the means for obtaining ac¬ 
cess to them.** 

The requirement that the binder be 
indexed is intended to maximize the ease 
with which the consumer can locate 
and compare the warranties contained 
in the binder for a particular type of 
product. 

The seller is given latitude both to de¬ 
termine the kind of system to use for 
compiling the warranty information, and 
to decide whether to organize such a 
system according to warrantor or prod¬ 
uct 

Also, part of the seller’s duty to main¬ 
tain the binder includes keeping the 
binder current. If a new* warranted prod¬ 
uct is introduced, the warranty for that 
product must be placed in the binder 
in the appropriate indexed section. If 
a new model is introduced, the warranty 
for such model must appear in the bind¬ 
er. If a new warranty supersedes a prior 
warranty, the old warranty must be re¬ 
moved from the binder. 

702Ma)(i)(fU) 

Displaying the package of any consumer 
product on which the text of the written 
warranty is disclosed, in s manner such 
that the warranty la clearly visible to pros¬ 
pective buyers at the point of sale; 

8eeman Co.. Pieldcrcst Mills and others 
suggested that the warranties be printed 
on or otherwise attached to the product 
containers.** If the warrantor elects to 
do this, the retailer may then display 
the package in a manner which makes 
the warranty clearly visible to pro¬ 
spective buyers. 

The language adopted in this para¬ 
graph is derived from that suggested in 
several of the written submissions. 4 * 
702J(a)(J)(tr) 

Placing In close proximity to the warranted 
consumer product a notice which discloses 
the text of the written warranty. In a man¬ 
ner which clearly identifies to prospective 
buyers the product to which the notice 
applies. 

Walker Manufacturing Co„ National 
Tire Dealers and Re tread ers Association. 


**See suggestion In R 13-2. 606-606. 
Montgomery Ward (“If the latter method of 
availability Is utilised for | binders | the con¬ 
sumer would be told by means of s clear and 
conspicuous notice where In the department 
those terms are avaUable/*) 

** R-l-S-1. 77. Socman Oa.: R-1-3-1, 86. 
Georgia Retail Association: R-1-3-1. 330, 
PI eld ere* t Mills: R-1-4-1. National Associ¬ 
ation of Chain Drug Stores. Inc. (“NAC08"). 

•*> Rr-1-3 2. 663. Seam ("Display any con¬ 
sumer product with a written warranty which 
Is packaged and on which package the terms 
of the written warranty are disclosed In a 
clear and conspicuous manner so that such 
warranty disclosures are clearly visible to 
consumers at the point of sale”); R-1-4-2, 
681. ARP ("displaying any packaged con¬ 
sumer product on which package the terms 
of the written warranty are disci coed In a 
clear and conspicuous manner so that such 
disclosures arc available to the consumer"). 


and others suggested that signs contain¬ 
ing the warranty text be used in lieu of 
binders.* 1 ARP stated that ^private 
brand warrantors frequently use a com¬ 
mon warranty for brood categories of 
products. Where this is done, warranty 
terms can be conveniently disclosed at 
point of sale by use of common signs lo¬ 
cated in closed proximity to the war¬ 
ranted products.” nr Accordingly, this al¬ 
ternative has been included in the final 
Rule. The language used Is substantially 
derived from language suggested by ARF 
and Sears.** 

702.3(a) (2) 

Not remove cr obscure any warranty dls- 
cloture materials provided by a warrantor, 
except: 

(I) where such removal Is necessary for 
store window displays, fashion shows, or pic¬ 
ture taking; or 

(II) where the seller otherwise through 
means provided for In sub-paragraph (1) 
above, makes the terms of the warranty in¬ 
formation available to the oonsumer. 

The proposed Rule required that the 
3dlcr # '(n>ol remove or obscure any war¬ 
ranty information disclosure materials 
attached to a warranted consumer prod¬ 
uct by a warrantor.'* 

The revised sub-paragraph in the 
Anal Rule provides two exceptions which 
allow the seller to remove warranty in¬ 
formation. First, if the product is part of 
a store window display or a fashion show, 
or is being photographed, it need not bear 
any warranty information. This excep¬ 
tion is permitted on the theory that war¬ 
ranty information will be available for 
the particular product in the department 
in which it is offered for sale. 

Second, if the seller elects to make the 
warranty information available to the 
consumer by some means other than 
that provided by the warrantor, the seller 
may remove the Information provided, 
so long as the alternate means complies 
with section 702.3(a) (1). 

The language used in this provision is 
substantially drawn from that suggested 
by the ARF. m 


"UR-1-3-1, 19, Walker Manufacturing F 
1-4-1, 101 National Tire Dealers and Retread - 
ere: R-l-3-2. 669, Sears ("Warranties com¬ 
mon to a line of merchandise could be du¬ 
el used on one sign prominently displayed 
near the display of ouch merchandise.") . 

w R-1-4-2. 679. ARF. 

* u R~ 1-4-2. 681. ARP ("In those depart - 
menu where a single warranty applies to 
many consumer products, placing a eonnmni 
notice In close proximity to those product 
disclosing the terms of that written warranty 
provided, however, that It is clear to Which 
consumer products the common notice ap¬ 
plies"): R-1-3-2, 663. 8ears ("Placing a slg» 
In dose proximity to the display of any war¬ 
ranted products . . which sign . . . clearly 
discloses the terms of the written warranty 
and is visible to consumers at the point of 
■ale: provided that nothing shall require s 
separate sign ... on each warranted tBOduct 
on display If common signs . .. dearly Iden¬ 
tify the products to which the warranty 
terms disclosed thereon apply"). 

^R-1-8 2. 681. ARF "Not reasonnblv re¬ 
move or obliterate any warranty lnfarmatiot 
disclosure materials accompanying a war* 
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DUTIES or THE WARRANTOR 

(1) Under the proposed Rule, the seller 
was requested to 

upon specific written or oral request from a 
protective consumer, promptly provide a 
copy of each written warranty requested. 

Much negative comment was received 
concerning this requirement North 
American Philips Corp., CRI. and NRMA 
argued that the phrase “make available” 
used in the Act did not “contemplate that 
the written warrantor must 'provide* the 
full text of written warranties to each 
i mummer who seeks to obtain It. Rather, 
the term *make available' connotes 'avail¬ 
ability for inspection', with delivery being 
required only If Inspection Is impossi¬ 
ble.-** i 

OAMA, NEMA, El A. J. C. Penney Co. 

Penney*-). and others claimed that 
such a requirement was superfluous if 
warranties were available at point of 

sale/ * 1 * 

National Association of Catalog Show¬ 
room Merchandisers expressed the con¬ 
cern that “this rule invites harassment 
or predatory competition because some¬ 
one could request 10,000 warranties with 
a single letter." ** f 

Several warrantors submitted esti¬ 
mates of what compliance with this pro¬ 
vision would cost them. Air Condition¬ 
ing and Refrigeration Institute stated: 

The cost of doing this include* much more 
than paper and printing. This include* mak¬ 
ing sure that the product la properly Iden- 
itiled *o that a copy of the applicable war¬ 
ranty can be provided. (Thi* may require 
correspondence or telephone calls to make 
sure that the correct product, even down to 
the model number, he» been epeclfted.) Even 
If there are no special problems with product 
(icii^TisUon or Identification, It would prob¬ 
ably cofft a manufacturer somewhere bo- 
tween fifty cento and one dollar to Identify 
the product, locate the pertinent warranty. 
*nd mail It to a consumer. m 

In view of the aforementioned com¬ 
ments. the Commission lias decided that 
It would be in the public Interest to elim¬ 
inate this requirement. 

The final Rule requires the warrantor 
to provide sellers with warranty mate¬ 
rials necessary for such sellers to comply 
with the requirements set forth in para¬ 
graph (a) of this section" and to “pro¬ 


ranted consumer product by a warrantor, 

except; 

(I) where uuch removal is necessary for 
fctore window displays, fashion shows, or such 
other promotional purpose*: or 
111 ! where the seller otherwise, through 
means provided for In paragraph (1) above. 
mAkes the terms of the warranty Information 
available to the consumer." 

™ R 1-4-1, 06. NRMA. See also R-l-3-1. BO. 
North American Philips Corp. ("The Act pro- 
vids in Section 102(b) (1) (d) only that writ¬ 
ten warranties be made available* prior to 
the Hale of the product. As written, the pro- 
rules go far beyond this require¬ 
ment"). R—1—3—1. 150, CRI. 

R-l-3-1, ns. Ford Motor CO.; R-1-3-2. 
4S8. General Mills; It-1-4-1, 28, GAMA; 
^ 1-4-1, 05, NEMA: R-l-4-1. 187. El A 
* M Tr. 285, Kelley, National Association of 
Catalog Showrooms. 

223-24 Atr Conditioning A Re¬ 
frigeration Inatttute. See also R- 1 - 4 - 1 . 28-9. 
OAMA: Tr. 2204-5 Dunbar 
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vide catalog, mail order, and door-to- 
door sellers with copies of written 
warranties necessary for such sellers to 
ranties necessary for such sellers to 
comply with the requirements set forth 
in paragraphs (c) and (d> of this sec¬ 
tion." 

These paragraphs obligate the war¬ 
rantor to provide the seller with the ma¬ 
terials necessary to make the required 
pre-sale warranty disclosures to con¬ 
sumers. In the event that the warrantor 
does not deal directly with the seller or 
does not know who the sellers will ulti¬ 
mately be. the warrantor must distribute 
.sufficient quantities of the required prfe- 
sale materials through normal distribu¬ 
tion channels to Insure receipt by sellers. 

The final Rule gives the warrantor 
four alternative means by which war¬ 
ranty materials may be provided to sell¬ 
ers In order for such sellers to comply 
with Section 702.3(a). The warrantor 
must, as a minimum, use one of these 
means, but may use any combination of 
the means listed or any additional 
means desired. The alternatives corre¬ 
spond to the four alternatives set forth 
in Section 702.3(a). under “Duties of the 
Seller." 

702.3(b) (I) (I) (A) 

Providing a copy of the written warranty 
with every warranted consumer product: 

This sub-paragraph parallels that in 
Section 702.3(a) (l) (i), which allows the 
seller to display the warranty text in 
close conjunction to the product, and 
that in 702.3(a) <1) (11). which allows the 
seller to maintain a binder containing 
copies of the warranties for warranted 
consumer products being offered for 
sale. 

Oltn Corporation. Montgomery Ward, 
NRMA. and many others stated that the 
Commission should have specifically re¬ 
quired that the warranty accompany the 
product.* 1 * 

The language used in this paragraph 
follows that suggested in the written 
statement submitted by ARP, NRMA and 
Montgomery Ward.** 

702.3(b) (I) (I) (B) 

Providing a tag. algo, ailcker, label, decal 
or other attachment to the product, wblch 
contains the full text of the written war¬ 
ranty: 

This sub-paragraph tracks that In 
702.3(a) (IHI). which permits the seller 
to display the warranty text in close con¬ 
junction to the product. 

702J(b) (I)«)(C) 

Printing cm or otheriwse attaching the text 
of the written warranty to the package, car- 


«»See. eg.. R-l-3-1, 16. Oltn Corp.; Tr. 740, 
Ooldberg, Student Legal Action Group: R-l- 
9, 17. Feldman. Unlveralty of Illinois; R-l- 
3 2. 506. Montgomery Word: R-1-4-1. 58 
NRMA 

•"R-t-4-2. 681, ARF ("Provide a copy of 
the warranty with every consumer prod¬ 
uct") : R-i-4-l. 60. NRMA ("The written 
warrantor shall accompany each product 
with a copy of It* written warranty.**); R- 
1-3-2, 508, Montgomery Ward ("Provide a 
copy of the warranty with every consumer 
product") 
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ton, or other container If that package, carton 
or other container U normally used for dis¬ 
play purpose*. If the warrantor elect* this 
option, a copy of the written warranty must 
also accompany the warranted product; 

This sub-paragraph parallels 702.3(a) 
(1) (ill) which allows the seller to display 
the package of any product on which the 
warranty text is disclosed. 

If the warrantor elects to print or 
otherwise attach the warranty to the 
package, a copy of the written warranty 
must also accompany the product. This 
is to ensure that the consumer will not 
inadvertently discard the package on 
which the warranty U printed, and. thus 
be left without a copy of the warranty in 
his or her possession.* 1 

702.3(b) (I) (f)(D) 

Providing a notice, sign, or poster disclos¬ 
ing the text of a consumer product warranty. 
If the warrantor elects this option, a copy of 
the written warranty must also accompany 
each warranted product. 

This sub-paragraph corresponds to 
that of 702.3(a) U> (lv>. which permits 
the seller to post a sign disclosing the text 
of the warranty. 

If the warrantor chooses to provide 
such a sign, a copy of the written war¬ 
ranty must also accompany the product. 
This is to ensure that the consumer has 
a copy of the written‘warranty w hich he 
or she may retain to refer to in the event 
of a product failure, defect, or malfunc¬ 
tion. 

The proposed Rule required the war¬ 
rantor to 

clearly and conspicuously disclose any appli¬ 
cable warranty designation(s) contained m 
the written warranty for the prodact, and 
the following atatement: 

The retailer has a copy of the complete 
warranty on this product Ask to see it. 

(I) By means of a tag. sign, sticker, label, 
decal or other attachment to the product; 
and 

(it) By printing such disclosure on the 
principal display panel of the package, carton 
or other product container. 

The purpose of this paragraph in the 
proposed Rule was to notify the con¬ 
sumer that warranties were Available for 
examination upon request from the re¬ 
tailer, since there was no requirement 
that the binders be conspicuously dis¬ 
played. Rather, they were only to be 
rnude available upon request. Under the 
final Rule, the warranties must either 
be conspicuously displayed on the prod¬ 
uct package, or in close conjunction to 
the warranted products. IX a binder is 
used, it must either be conspicuously 
displayed, or a notice as to its availability 
posted conspicuously. 

Thus, this paragraph has been elimi¬ 
nated from the final Rule, as it is no 
longer necessary as a means to Inform 
the consumer of warranty availability. 


■» See Tr. 760, Goldberg: "I have... Been 
many instance* with respect to pen*. Ugbters. 
other device* like that where the war¬ 
ranty ... la printed on the packaging. You 
open up the package and the warranty goes 
with It.... Very few consumer* will save 
the wrapping ... and call the manufacturer 
to took If it la defective." 
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702J(b)(2) 

Sub-paragraph (1) of thU paragraph (b) 
shall not be Applicable with respect to third 
parties Issuing statements of general policy 
on emblems, seals or Insignias promising 
replacement or refund tr a consumer prod¬ 
uct Is defective, which statements contain 
no representation or assurance of the quality 
or performance characteristics of the prod¬ 
uct; provided that (1) the disclosures re¬ 
quired by 701.3(a)(l)-(0) are published by 
such third parties In each Issue of a publi¬ 
cation with a general circulation, and (U) 
such disclosures are provided free of charge 
to any consumer upon written request. 

Tills sub-paragraph has been added in 
response to concerns expressed by maga¬ 
zines such as Parents* and Good House¬ 
keeping that, under the present structure 
of their respective “seal" programs, they 
would be unable to comply with the pre¬ 
sale availability requirements set forth 
in the proposed Rule/ 23 

This sub-paragraph therefore exempts 
such 'seal” programs from the duties 
set forth in Section 702.3<b)(l>. This 
specific exemption for such “seal*' pro¬ 
grams has been inserted for several rea¬ 
sons. Under the structure of the “sear* 
programs, the magazine merely autho¬ 
rizes the use of the ‘'seal.*’ It does not 
know if the seal is in fact used by the 
manufacturer or not. The seal may be 
used on only certain models, or on cer¬ 
tain sizes, or in some parts of the coun¬ 
try only. Therefore, there is no way of 
their knowing on what products the seal 
must be made available. 1 * 

Furthermore, because they are not in 
the chain of distribution, these publica¬ 
tions have no way of knowing the iden¬ 
tity of the retailers who are selling the 
products bearing its seal, even if the 
publication knew what products carried 
the seal. 131 

The Rule does requii*e. however, that 
the publication make all disclosures 
within the magazine itself, and that It 
provide the consumer with a copy of the 
warranty, free of charge, at his or her 
request. The requirement or providing 
of a free copy of the warranty 1s neces¬ 
sary since the consumer would otherwise 
have no opportunity to read the war¬ 
ranty prior to the sale of a product bear¬ 
ing the seal unless he or she purchased 
the magazine containing the necessary 
disclosures. In all other pre-sale situa¬ 
tions contemplated by the final Rule, the 
consumer can see the warranty at no 
C06t. Thus, this requirement was inserted 
so as to provide the consumer with an 
equal opportunity to examine the war¬ 
ranty without incurring any expenses. 

CATALOG AND MAIL OflDCR SALES 

Examination of the catalogs of several 
major catalog companies has revealed 
that such catalogs do publish product 
warranties.** **• However, the companies do 
not always include in their catalogs the 
specific warranties covering each prod¬ 


»R-I-3-1, Howrey and Simon for Good 
Housekeeping: Tr. 396, Parents 
■ R-1-3-1, 298, Howrey & Simon for Good 
Housekeeping; Tr. 308, Parents. 

** R-1-3-1, 298, Howrey A: Simon for Oood 
Housekeeping. 

**•R-1-2-2, 402 (memorandum to flic from 
ChArles A. Taylor. IH, Esq , May 13. 1976). 
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uct that carries a warranty. This prob¬ 
lem is compounded by the fact that 
catalogs often advertise satisfaction 
guarantees as well as specific product 
warranties. Therefore, the purchaser 
may not be apprised of the specific war¬ 
ranty for the product purchased until he 
or she actually receives the item. This 
may serve to confuse the potential pur¬ 
chaser. for it is often unclear whether 
the mail order company’s satisfaction 
guarantee replaces, supplements, or 
complements the specific product war¬ 
ranty. Many consumers have no other 
encounter with a mail order seller than 
an advertisement seen on television or In 
the back of a magazine. Therefore, if the 
requirement of making warranties avail¬ 
able to consumers prior to purchase 1s 
to be met. it must apply to mail order 
advertisements and solicitations. It is 
important that the consumer know, prior 
to ordering products through the mall, 
whether such products have written 
warranties, and if so. the nature of such 
warranties. 

This sub-paragraph is intended to 
eliminate the situation where the pur¬ 
chaser receives his or her first notifica¬ 
tion of the specific product warranty 
upon receipt of the ordered merchandise. 
Rather, the consumer will be able to ex¬ 
amine the complete warranty prior to 
purchase, and will be able to use it to 
make a purchase decision. 

The proposed Rule contained sepa¬ 
rate sections, setting forth the duties 
of catalog sellers and the duties of mail 
order sellers. Montgomery Ward and 
Mail Order Association of America 
(“MOAA") noted the overlap between 
these two paragraphs, and suggested that 
the two paragraphs be consolidated.** 
This suggestion has been adopted in the 
final Rule, with the definition of “cata¬ 
log and mail order sales" provided as 
follows: 

' Catalog or mall order sales", means any 
offer for sale, or any solicitation for an order 
for a consumer product with a written war¬ 
ranty, which include* Instructions for or¬ 
dering the product which do not require 
a personal visit to the seller's establishment. 

The proposed Rule had defined “cata¬ 
log" as "any multi-page solicitation, filer, 
or brochure distributed to consumers in 
which more than one consumer product 
is offered for sale." 

A "mail order seller" was one who of¬ 
fered for sale to consumers “a consumer 
product with a written warranty by 
means of direct mail solicitation or by 
means of an advertisement, in any medi¬ 
um. which includes instructions for or¬ 
dering the product.** 

Montgomery Ward stated that these 
definitions, as written In the proposal, 
would encompass circulars, which are 
not catalogs, which "are intended to of¬ 
fer merchandise to the consumer at the 
advertised price which must be pur¬ 
chased at our stores. . . . The written 
warranties will be available for . . . In- 


m See, c_g.. R-1-3-2, 608. Montgomery 

Ward; R-1-3-2, 654. Law Firm of Nixon, Har¬ 
grave. Dcvanfl. A Doyle; R-l-3-2. 662, Seam; 
R-l-4-1. 62. NRMA. 


spection at the store." ** The primary 
distinction be-tween circulars and cata¬ 
log/mail order sales, stated MOAA, wa.^ 
Uiat the latter should cover "only those 
printed materials which include instruc¬ 
tions for ordering the product without 
personally visiting a seller’s retail estab¬ 
lishment."** Thus, the language sug¬ 
gested by Montgomery Ward, to wit 
“which includes instructions for order 
ing the product which do not require a 
personal visit to the seller's establish¬ 
ment" *• was incorporated into the final 
Rule. 

It was also suggested by MOAA that 
the final Rule clarify that catalog and 
mall order sellers do not have the same 
duties as sellers covered by 8ection 702.3 
(a>.** Accordingly, the language sug¬ 
gested In the statement of the American 
Retail Federation,** 1 to wit: 

Duties of the seller. Except as provided in 
paragraphs (c)-(d) of this section, the seller 
of a consumer product with a written war¬ 
ranty Khali . . . 

was adopted. 

The proposed Rules had required the 
disclosure, in close conjunction to the 
warranted products of: 

(I) Tbs warranty designation of each such 
product, and 

(II) That the written warranty is avail¬ 
able free on request, and the address wher«- 
such warranty can be obtained. 

Beatrice Foods, NRMA and others rec¬ 
ommended the deletion of the require¬ 
ment that warranty designations be 
included In catalogs and mail order soltr - 
Rations, as being impractical, unnece 
sary, or unduly burdensome.'* NRMA 
stated that: 

... <a) retailer may prefer not to discus 
warranties at all, and the designation re¬ 
quirement therefore Introduces an unwanted 
factor. Space and time are at a premium in 
all advertising, and the retailer should be 
free to use lu time and space in what It con¬ 
siders the most effective method ... Further¬ 
more. requiring disclosure of warranty des¬ 
ignation (a) will fall discriminate^ on inter¬ 
state retailers, because designations may vary 


** R~ 1-3-3, 733. Franklin Stores. See also. 
R~ 1-3-3. 863, General Electric (‘This nec¬ 
essarily includes such traditional advert ir.- 
ing formats as newspaper supplement’* or 
stuffem. *); R-1-3-2, 608; R-l-3 2. 654 

Nixon, Hargrave, Dev a rut A Doyle: R 1 4 1 
647, MOAA; R-1-4-1, NRMA. 

*** R- 1-4-1, 647. MOAA. 

*»R-1-3-2, 611, Montgomery Word: " *Cm- 
alog or mall order* means an offer to sell or 
a solicitation for an order for a consumer 
product covered by a written warranty con¬ 
taining sufficient directions or instruct Ion* to 
order the merchandise u-Uhout persona y 
visiting o setter's establishment" (emptm- 
Ms added); 

R-l-4-1. 650. MOAA: " 'Catalog* me* * 
any multi-page solicitation, flier, or bro¬ 
chure distributed to consumers in whifb 
more than one consumer product U offered 
for sale and which Includes instructions for 
ordering the product tclf/touf personally ii*- 
iting a seller's retail establishment ” (em¬ 
phasis added). 

**• R-l-4-1, G47, MOAA. 

« R-l-4-2, 683, ARF. 

**» R-1-3-1, 263, Giant Food, Inc.; R-l-3 s - 
1070, Alratream & Argosy; R-l-3-2. 677. Bea¬ 
trice Foods; R-l-4-1. 63. NRMA. 
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from one state to another, depending on the 
.tin liability of certain remedial . . . For re¬ 
tailers which do business In more than one 
,tatc. specifying such complexities In each 
.invert lee moot or catalog would take up an 
undue amount of spare , , . Moreover, a 
single product may be burdened with nu¬ 
merous disclosures, all of which must be 'clear 
and conspicuous-* * *■ 

Nutone Division stated that “if a cata¬ 
logue Includes a copy of the complete 
warranty for the products which are 
described therein, it would not be neces¬ 
sary to show the warranty designation 
and the address which a free copy of the 
warranty can be obtained on each 
jnge. Scars said: “The warranty 

statement could be provided on one page 
and references to It could be set forth 
where the products are displayed.** 

Direct Mall & Marketing Association 
(“DMMA"), National Association of 
Pliotographic Manufacturers and others 
susnested that a single location in the 
catalog or solicitation contain warranty 
Information, and that catalog and mail 
order sellers be permitted to refer con¬ 
sumers to such page or pages* Gambles 
and Eddie Bauer suggested that the 
catalog seller be given the option of either 
printing the entire warranty or warran¬ 
ties covering the merchandise being of¬ 
fered for sale, or mailing the disclosure 
as to the availability of warranties and 
responding to warranty requests from 
consumers.* 

In view of these submissions, the final 
Rule has been changed to require that 
mail order or catalog sellers 

clearly and conspicuously disclose In aucb 
catalog or soil citation in clone conjunction 
to the description of warranted product, or 
in an information section of the catalog 
or nol (citation clearly referenced, including a 
page number. In close conjunction to the 
dc-vcrlpUan of the warranted product, either: 

(A) the full text or the written warranty: 
or 

»B) that the written warranty can be 
obtained free upon specific written request, 
and the address where such warranty can be 
obtained. If this option la selected, such 
viler Khali promptly provide a copy of any 
written warranty requested by the consumer. 

DMMA, MOAA. NRMA and Mont¬ 
gomery Ward stated that the warrantor 
should be required to supply the catalog 
or mail order sellers with copies of war¬ 
ranties, so as to enable such sellers to 
comply with the requirements set forth 
In this sub-paragraph * Accordingly, 
section 702.3<b> (2) requires warrantors 
to ‘ provide catalog, mail order. . , . 
sellers with copies of written warranties 
necessary for such sellers to comply with 
the requirements set forth in para¬ 
graph <s) (c) . . . of this section.** 


■■R-l-4-1, *3-4. NRMA 
** R-l -3-2. Nutone Division. 

** R-l-3-2. 062. Bran 

* , R~i-3-3. 380. Nutone Division: R-l-3-2. 
401. Montgomery Ward; R-l-4-1. 207. Na¬ 
tional Association of Photographic Manu¬ 
facturers; R-l-4-1. 647. MOAA: R-l-4-1. 10, 
NRMA; Tr. 040-50. Daly. DMMA 
".*"1-3-2, 346. a amble*; R-l-3-2, 466, 
Eddie Bauer. 

. * R-l-3-2, 400. Montgomery Word; R-l- 
JrV W NKMA ‘ R-l-4-1. 647, MOAA: Tr. 951. 

Daly. DMMA. 
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DOOS-TO-DOOS SALES 

The proposed rule stated: 

any seller who offers for sale to ooneumera a 
consumer product with a written warranty 
by of door-to-door sales shall, prior 

to any aalea transaction. present the con¬ 
sumer with a copy or the written warranty 
which the consumer may retain even if no 
purchase is made. 

(2) Door-to-door -Hale means a sale of eon- 
sumcr products in which the seller or hi* 
representatives personally solicits the sale. 
Including those in response to ar following 
an Invitation bf a buyer, and the buyer*s 
agreement to offer to purchase Is made at a 
place other than the place of business of the 
seller. 

Herschel Elkina and Harvey Freed sug¬ 
gested that the language “prior to any 
sales transaction** waa unduly vague, 
and Sears stated that it could be con¬ 
strued as “requiring the warranty to be 
provided to consumers before any sales 
presentation is made, regardless of 
whether there is any possibility of a sale 
being made,” * Duttcrer’s of Manchester 
Corp. pointed out that a distinction 
needed to be drawn between “prospecting 
for an appointment at the door” and the 
actual commencement of the sale process 
in the home, when the representative has 
returned to comply with a preset ap¬ 
pointment; only during the latter in¬ 
stance should the written warranty be 
presented.*" Accordingly, the final Rule 
uses the langauge “prior to the consum¬ 
mation of the sale.** . . 

Some of the comments submitted by 
Industry representatives also disclosed 
the need for a definition of the terra 
“consumer** for purposes of this sec¬ 
tion. Field Enterprises (“Field”) stated: 
•«. # . (T)here are many circumstances 
In which either the Insubstantial nature 
of the sellers contact, or the express or 
implied unwillingness or Inability of the 
person contacted to enter into a sales 
transaction, would justify the sales rep¬ 
resentative’s concluding that the person 
contacted is not a ‘consumer* or prospec¬ 
tive consumer* for purposes of the Act. 
Unfortunately, proposed Section 702(3) 
(e)(1) . . . offers no criteria ... To 
resolve this ambiguity . . . the Commis¬ 
sion should define ‘consumer* for pur¬ 
poses of Section 7023«e> to Include only 
individuals solicited by a door-to-door 
seller who either indicates sufficient in¬ 
terest in the seller’s product or maintain 
sufficient contact with the seller for the 
seller reasonably to conclude that the in¬ 
dividual solicited is interested in pur¬ 
chasing tlie product.*** 

In light of these comments, the Com¬ 
mission has changed the word “con¬ 
sumer" to “prospective buyer”, and has 
adopted the definition suggested by Field 
Enterprises, and endorsed by the Direct 
Selling Association <“DSA“). 

any individual solicited by a door-to-door 
sellar to buy a consumer product who Indi¬ 
cates sufficient Interest In that consumer 


** Tr. 2025. Elkina; Tr 2524. Freed. 

R-l-3-2. Scorn; See also. R-l-4-1, 200, 
DBA: R-l-4-1, 200. DSA. 

**» R-l-3-3. 756. DUtterer's of Manchester 
Corp. 

*■* R-l-3-3, 802. Field; R-l-4-1. 200. DSA. 
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product or maintains sufficient contact with 
the seller for the seller reasonably to con¬ 
clude that the person solicited la consider¬ 
ing purchasing the product.*** 

DSA and Field also argued In some of 
the comments that the proposed Rule 
discriminated against door-to-door 
sellers." 4 Fixed location sellers as op¬ 
posed to door-to-door sellers, were not 
required under the proposed Rule to 
provide consumers with copies of war¬ 
ranties but merely to make copies avail¬ 
able for the consumer's inspection. Also, 
fixed location sellers as well as catalog 
and mail order sellers were only required 
to make warranties available upon re¬ 
quest under the proposed Rule. 

The final Rule adopts portions of Lhe 
language proposed by Field.** and en¬ 
dorsed by DSA/” and seeks to equalize 
the duties of the door-to-door seller with 
those imposed on other sellers. 

The final Rule requires the door-to- 
door seller U> “disclose the fact that the 
sales representative has copies of the 
warranties for the warranted products 
being offered for sale which may be tn- 


** R—1-3-3. 309. Field; Tr. 750. DSA. 

**• R-l-4-1. 287-80. DSA; R-1-3-3. 803-OU8 
Field. 

■* R-1-3-3. 808-9. Field: -(e) Door-to-door 

9 * 1 * 9 . 

(1) This subsection contains the rules ap¬ 
plicable to door-to-door sellers under this 
Part. 

(2) Any seller who offers for sale a con¬ 
sumer product with a written warranty by 
means of door-to-door sales to Individuals 
shall, prior to the completion of any aalea 
transaction: 

(A) Disclose to consumers in a manner 
permitted by paragraph (3) of this sub¬ 
section (e): 

(l) The written warranty designation of 
each product; 

411) The fact that the sales represents tire 
has in his possession copies of the war¬ 
ranties for the products, and that these 
ooples may be inspected by the consumer at 
his request at any time during the course of 
a sales presentation; and 

(Ui) The fact that a copy of the written 
warranty may be obtained for the consumer 
to retain free on request, and the means by 
which such a copy msy be obtained (Includ¬ 
ing the address where such warranty may be 
obtained. If It la to be made available by 
mall); 

(B> Ensure that each of Its sales repre¬ 
sentatives carries with him a copy of each 
warranty for each product offered for sale, 
and caunc such copies to be kept up-to-date 
In the manner required of other sellers with 
respect to binders under subsection (a); 

(C) Provide a copy of any written war¬ 
ranty requested by the consumer, either by 
mailing or otherwise delivering to the con¬ 
sumer a separate document containing such 
warranty or by setting forth tn a copy of 
any soles contract actually entered Into with 
the consumer a clear and conspicuous state¬ 
ment of the warranty; 

(3) The disclosure required by paragraph 
(2) (A) of this subsection (t) may be made 
either (A) orally or (B) clearly and con¬ 
spicuously In writing, on the page contain¬ 
ing the description of the warranted prod¬ 
uct. in any filer or brochure distributed to 
consumers which they are permitted by the 
seller to retain. 

(4) For the purposes of this subsection 
(a) : (A) "door-to-door sale- means (present 
definition In section 702.3(e) (2) 1”. 

“"Tr. 750. D8A. 
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spected by the prospective buyer at any 
time during the sales presentation. Such 
disclosure shall be made orally and shall 
be included in any written materials 
shown to prospective buyers.’* 

The duty corresponds to that required 
of other sellers. Sales representatives 
need only disclose the fact that they 
have copies or the warranties for the 
warranted products being offered for sale, 
whith may be inspected by the prospec¬ 
tive buyer. 

Finally, DSA recommended that the 
final Rule clarify that door-to-door sell¬ 
ers ore to be governed by this section 
only, and not by other sections govern¬ 
ing other sellers.* r Section 702.3(a) of 
the final Rule accomplishes this pur¬ 
posed 

VI. Effective Date of the Rules . Section 
112(b) of the Act states: 

Section 102(a) nhall take effect 0 months 
after the final publication of rules respecting 
such section; except that the Commission, 
for good cause shown, may postpone the 
applicability of such sections until one year 
after such Anal publication in order to per¬ 
mit any designated classes of supplier* to 
bring their written warranties into compli¬ 
ance with rules promulgated pursuant to this 
title. 

The Commission has given careful con¬ 
sideration to requests by affected parties 
that a reasonable length of time be al¬ 
lowed to afford them opportunity’ to come 
Into conformity with the provisions of 
the Rules." - Montgomery Ward sub¬ 
mitted that: 

Catalog sellers wUl have to revise the media. 
Many catalog pages are locked in’ six months 
before publication and changes after that 
date are extremely expensive Since the sell¬ 
ers cannot *#et* their catalog until war¬ 
ranter*) or product* luted In their cata¬ 
log* have finalized the warranties, one year 
after publication la a minimum time for 
compliance by catalog BeHcra.-- 

The Commission recognizes the special 
problems concerning lead time for publi¬ 
cations of catalog sellers. It is also aware 
that the revisions in warranties, pack¬ 
aging. and related materials necessitated 
by the final Rules may affect literally 
billions of piece* of paper. Furthermore, 
the Commission may promulgate other 
related Rules with respect to written 
warranties within the next six months. 
It is not the intent of the Commission 
to have warrantors incur unnecessary 
expenses in having to reprint their war¬ 
ranties multiple times in order to come 
into compliance with the successive pro¬ 
mulgation of warranty rules. 

For these reasons the Commission be¬ 
lieves that a delay of the effective date of 
the Rule is necessary'- Accordingly. Parts 
701 and 702 will become effective one 
year after the date of promulgation. 


wt 201. DSA 

“•’•(a) of the teller. The aeller, rs - 

bept as provided in paragraph* ic)-(d) of 
this Section . of a consumer product with a 
written warranty shall**: (emphania tup- 
pUed). 

** R~ 1-3-2, 511-13, Montgomery Ward: Tr. 
286. Friedman. National Association of Cata¬ 
log Showroom Merchandisers; Tr. 051. Daly. 
Direct Mali Marketing Association. 

^ R-1-3-2, 613. Montgomery Ward. 
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The Commission has now considered 
all matters of fact. law*, policy and dis¬ 
cretion. including the data, views, and 
arguments presented on the Record by 
interested parties in response to the No¬ 
tices. as prescribed by law, and has de¬ 
termined that the adoption of the Trade 
Regulation Rule and its Statement of 
Basis and Purpose set forth herein is in 
the public Interest. 

Accordingly, the Commission hereby 
adopts the foregoing Statement of Basis 
and Purpose, and hereby amends Title 16 
of CFR. Chapter 1, Subchapter O, Rules, 
Regulations. Statements and Interpre¬ 
tations under the Magnuson-Moss War¬ 
ranty Act. by adding new parts 701 and 
702 as follows: 

PART 701—DISCLOSURE OF WRITTEN 
CONSUMER PRODUCT WARRANTY 
TERMS AND CONDITIONS 


See. 

701.1 Definition*. 

701.2 Scope. 

701 3 Written warranty term*. 

701 A Owner registration card*. 

AinritoaiTY: 15 U.8.C. 2302 and 2300^ 

§ 701.1 Definitions^ 

(a) "The Act*’ means the Magnuson- 
Moss Warranty Federal Trade Commis¬ 
sion Improvement Act, 15 UJ3.C. 2301, 
et seq. 

<b) "Consumer product” means any 
tangible personal property which l* dis¬ 
tributed in commerce and which is nor¬ 
mally used for personal, family, or 
household purposes (including any such 
property intended to be attached to or 
installed in any real property without 
regard to whether it is so attached or 
installed. Products which are purchased 
solely for commercial or industrial use 
are excluded solely for purposes of this 
Part. 

(c> "Written warranty” means—(1) 
any written affirmation of fact or writ¬ 
ten promise made in connection with the 
sale of a consumer product by a supplier 
to a buyer which relates to the nature of 
the material or workmanship and affirms 
or promises that such material or work¬ 
manship is defect free or will meet a 
specified level of performance over a 
specified period of time, or 

(2) any undertaking in writing in 
connection with the sale by a supplier of 
a consumer product to refund, repair, re¬ 
place. or take other remedial action with 
respect to such product in the event that 
such product fails to meet the specifica¬ 
tions set forth in the undertaking, which 
written affirmation, promise or under¬ 
taking becomes part of the basis of the 
bargain between a supplier and a buyer 
for purposes other than resale of such 
product 

<d> "Implied warranty” means an im¬ 
plied warranty arising under State law 
(as modified by secs. 104(a> and 108 of 
the Act> In connection with the sale by 
a supplier of a consumer product. 

(e) "Remedy" means whichever of the 
following actions the warrantor elects: 
(1) repair. 

<2> replacement, or 


(3) refund: except that the warrantor 
may not elect refund unless: <D the war¬ 
rantor is unable to provide replacement 
and repair is not commercially practica¬ 
ble or cannot be timely made, or 

(ID the consumer is willing to accept 
such refund. 

<f> "Supplier” means any person en¬ 
gaged in the business of making a con¬ 
sumer product directly or indirectly 
available to consumers. 

(g) "Warrantor” mean* any supplier 
or other person who gives or offers to 
give a written warranty. 

(h> "Consumer” means a buyer (other 
than for purposes of resale or use in the 
ordinary course of the buyer's business > 
of any consumer product, any person to 
whom such product is transferred during 
the duration of an implied or written 
warranty applicable to the product, and 
any other such person who 1* entitled by 
the terms of such warranty or under ap¬ 
plicable State law to enforce against the 
warrantor the obligations of the war¬ 
ranty. 

(1) "On the face of the warranty 
means—(1) where the warranty is a 
single sheet with printing on both sides 
of the sheet or where the warranty is 
comprised of more than one sheet, the 
page on which live warranty text begin: ; 

(2) where the warranty is included as 
part of a larger document, such as a use 
and care manual, the page in such docu¬ 
ment on which the warranty text begin 

§701.2 Scope, 

The regulations in this part establish 
requirements for warrantors for disclos¬ 
ing the terms and conditions of written 
warranties on consumer products actu¬ 
ally costing the consumer more than 
$15.00. 

§ 701.3 VI rillni warranty Irrm*. 

(it) Any warrantor warranting to a 
consumer by means of a written war¬ 
ranty a consumer product actually cost¬ 
ing the consumer more than $15.00 shall 
clearly and conspicuously disclose in a 
single document in simple and readily 
understood language, the following items 
of information: (1) The identity of the 
party or parties to whom the written 
warranty Is extended, if the enforceabil¬ 
ity of the written warranty is limited to 
the original consumer purchaser or is 
otherwise limited to persons other than 
every consumer owner during the term 
of the warranty; 

(2) A clear description and identifica¬ 
tion of products, or parts, or character¬ 
istics, or components or properties cov¬ 
ered by nnd where necessary for clarifi¬ 
cation, excluded from the warranty; 

(3> A statement of what the warrant' r 
will do in the event of a defect, malfunc¬ 
tion or failure to conform with the writ¬ 
ten warranty, including the items or 
services the warrantor will pay for or 
provide, and. where necessary for clari¬ 
fication, those which the warrantor will 
not pay for or provide; 

(4) The point in time or event on 
which the warranty term commences, if 
different from the purchase date, and 
the time period or other measurement 
of warranty duration; 
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(5> A step-by-step explanation of the 
procedure which the consumer should 
follow in order to obtain performance 
of any warranty obligation. Including the 
persons or class of persons authorized 
to perform warranty obligations. Tills In¬ 
cludes the name(s) of the warrantor (s), 
together with: the mailing address!es) 
of the warrantor^). and/or the name or 
title and the address of any employee or 
department of the warrantor responsi¬ 
ble for the performance of warranty ob¬ 
ligations. and/or a telephone number 
which consumers may use without 
charge to obtain Information on war¬ 
ranty performance; 

<6> Information respecting the avail¬ 
ability of any informal dispute settle¬ 
ment mechanism elected by the war¬ 
rantor In compliance with Part 703 of 
this subchapter: 

<7> Any limitations on the duration of 
implied warranties, disclosed on the face 
of the warranty as provided in Section 
108 of the Act, accompanied by the fol¬ 
lowing statement: 

Some states do not allow limitations on 
how long an Implied warranty lasts, so the 
shore limitation may not apply to you. 

Any exclusions of or limitations 
on relief such as Incidental or conse¬ 
quential damages, accompanied by the 
following statement, which may be com¬ 
bined with the statement required In 
sub-para graph (7) above: 

Some states do not allow the exclusion or 
limitation of Incidental or consequential 
damages, so the above limitation or exclu¬ 
sion may not apply to you. 

(9) A statement in the following lan¬ 
guage: 

Thli warranty gives you spcclflc legal 
rights, and you may also have other right* 
which vary from state to state. 

<b> Paragraph (a)(1)—(91 of this 
Section shall not be applicable with re¬ 
spect to statements of general policy on 
emblems, seals or insignias issued by 
third parties promising replacement or 
refund if a consumer product is defective, 
which statements contain no representa¬ 
tion or assurance of the quality or per¬ 
formance characteristics of the product: 
provided that < 1) the disclosures required 
by paragraph (a)(1)—(9> are published 
by such third parties in each issue of a 
publication with a general circulation, 
and (2> such disclosures are provided 
free of charge to any consumer upon 
written request. 

* <0|.| Oh ncr rrjgi»t ration mrrl*. 

When a warrantor employs any card 
such as an owner’s registration card, a 
warranty registration card, or the like, 
and the return of such card Is a condi¬ 
tion precedent to warranty coverage and 
performance, the warrantor shall disclose 
this fact in the warranty. If the return 
of such card reasonably appears to be a 
condition precedent to warranty cover¬ 
age and performance, but is not such a 
condition, that fact shall be disclosed in 
the warranty. 
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PART 702—PRE SALE AVAILABILITY OF 
WRITTEN WARRANTY TERMS 

Sec. 

702.1 Definition*. 

7022 Scope. 

702.3 Pre-sale availability of written war¬ 
ranty terms. 

Authority: 15 UB.C. 2302 and 2309. 

§ 702.1 Definition*. 

(a) “The Act” means the Magnuson- 
Mass Warranty Federal Trade Commis¬ 
sion Improvement Act. 15 U.S.C. 2301. 
et seq. 

(b) “Consumer product” means any 
tangible personal property which is dU- 
tilbuted in commerce and which is 
normally used for personal, family, or 
household purposes (including any such 
property intended to be attached to or 
installed in any real property without 
regard to whether it is so attached or 
installed >. Products w hich are purchased 
solely for commercial or industrial use 
arc excluded solely for purposes of tills 
Part. 

(c) “Written warranty” means—(1) 
any written affirmation of fact or writ¬ 
ten promise made in connection with the 
sale of a consumer product by a supplier 
to a buyer which relates to the nature 
of the material or workmanship and 
affirms or promises that such material or 
workmanship is defect free or will meet 
a specified level of performance over a 
specified period of time, or 

(2) any undertaking in writing in con¬ 
nection with the sale by a supplier of a 
consumer product to refund, repair, re¬ 
place, or take other remedial action with 
respect to such product In the event that 
such product fails to meet the specifica¬ 
tions set forth in the undertaking, which 
written affirmation, promise or under¬ 
taking becomes part of the basis of 
the bargain between a supplier and a 
buyer for purposes other than resale of 
such product 

(d> “Warrantor” means any supplier 
or other person who gives or offers to give 
a written warranty. 

(e> “Seller” means any person w T ho 
sells or offers for sale for purposes other 
than resale or use in the ordinary course 
of the bliver’s business any consumer 
product. 

(f) “Supplier” means any person en¬ 
gaged in the business of making a con¬ 
sumer product directly or indirectly 
available to consumers. 

(g) “Binder” means a locking binder, 
notebook, or similar system which will 
provide the consumer with convenient 
access to copies of product warranties. 

g 702.2 Scope. 

The regulations in this part establish 
requirements for sellers and warrantors 
for making the terms of any w ritten war¬ 
ranty on a consumer product available 
to the consumer prior to sale. 

g 702.3 Pre-wile nvuihibilit? of Krillrn 
wurrnnly term*. 

The following requirements apply to 
consumer products actually costing the 


consumer more than $15 00: <a> Duties 
of the seller. Except as provided In para¬ 
graphs <c>-(d> of this section, the seller 
of a consumer product with a written 
warranty shall: 

(1) make available for the prospective 
buyer’s review, prior to sole, the text of 
such written warranty by the use of one 
or more of the following means: 

<l> clearly and conspicuously display¬ 
ing the text of the written warranty in 
close conjunction to each warranted 
product; and/or 

(ill maintaining a binder or series of 
binders which contaln(s) copies of the 
warranties for the products sold in each 
department in which any consumer prod¬ 
uct with a written warranty is offered 
for sale. Such binder<s> shall be main¬ 
tained in each such department, fir in a 
location which provides the prospective 
bfyer with ready access to such bind¬ 
ers). and shall be prominently entitled 
“Warranties” or other similar title which 
clearly identifies the bindens). Such 
binder<s) shall be indexed according to 
product or warrantor and shall be main¬ 
tained up to date w f hen new warranted 
products or models or new warranties for 
existing products are Introduced into the 
store or department by substituting su¬ 
perseding warranties and by adding new 
warranties as appropriate. The seller 
shall either; 

(A) display such binder(s) in a man¬ 
ner reasonably calculated to elicit the 
prospective buyer’s attention; or 

(B) make the binders available to pros¬ 
pective buyers on request, and place signs 
reasonably calculated to elicit the pros¬ 
pective buyer's attention In prominent 
locations in the store or department ad¬ 
vising such prospective buyers of the 
availability of the binders, including in¬ 
structions for obtaining access; and/or 

(iii> displaying the package of any con¬ 
sumer product on which the text of the 
written warranty is disclosed, in a man¬ 
ner such that the warranty is clearly 
visible to prospective buyers at the point 
of i&Ie; and/or 

(ivi “placing in close proximity to the 
warranted consumer product a notice 
which discloses the text of the written 
warranty, in a manner which clearly 
Identifies to prospective buyers the prod¬ 
uct to which the notice applies; 

(2) Not remove or obscure any war¬ 
ranty disclosure materials provided by a 
warrantor, except: 

(i> where such removal is necessary for 
store window displays, fashion show’s, or 
picture taking; or 

(U) where the seller otherwise, 
through means provided for in sub¬ 
paragraph (1) above, makes the terms 
of the warranty information available to 
the consumer. 

(b> Duties of the tcarranfor. (1) A 
warrantor who gives a written warranty 
warranting to a consumer a consumer 
product actually costing the consumer 
more than $15.00 shall: 

(!) Provide sellers with warranty ma¬ 
terials necessary for such sellers to com¬ 
ply with the requirements set forth in 


FEDERAL REGISTER, VOL. 40. NO. 251 —WEDNESDAY. DECEMBER 31. 1975 




60190 

paragraph (a> of this section, by the use 
of one or more by the following means: 

(A) Providing a copy of the written 
warranty with every warranted con¬ 
sumer product; and/or 

(B> Providing a tag. sign, sticker, 
label, decal or other attachment to the 
product, which contains the full text of 
the written warranty: and/or 

<C> Printing on or otherwise attach¬ 
ing the text of the written warranty to 
the package, carton, or other container 
If that package, carton or other con¬ 
tainer is normally used for display pur¬ 
poses. If the warrantor elects this option 
a copy of the written warranty must also 
accompany the warranted product; and/ 
or 

<D> Providing a notice, sign, or poster 
disclosing the text of a consumer prod¬ 
uct warranty. 

If the warrantor elects this option, a 
copy of the written warranty must also 
accompany each warranted product. 

<H) Provide catalog, mail order, and 
door-to-door sellers with copies of writ¬ 
ten warranties necessary for such sellers 
to comply with the requirements set 
forth in paragraphs (c) and <d> of this 
section. 

(2) Sub-paragraph (1) of this para¬ 
graph <b> shall not be applicable with 
respect to statements of general policy 
on emblems, seals or insignias issued by 
third parties promising replacement or 
refund if a consumer product Is defective, 
which statements contain no representa¬ 
tion or assurance of the quality or per¬ 
formance characteristics of the product; 
provided that (1) the disclosures required 
by 701.3(a) (l)-(0) are published by such 
third parties In each issue of a publica¬ 
tion with a general circulation, and <il> 
such disclosures are provided free of 
charge to any consumer upon written re¬ 
quest. 

<c> Catalog and Mail Order Sales. <i> 
For purposes of this paragraph: 

(!) •‘Catalog or mail order sales*', 
means any offer for sale, or any solicita¬ 
tion for an order for a consumer product 
with a written warranty, which includes 
Instructions for ordering the product 
which do not require a personal visit to 
the seller's establishment. 

(11) -Close conjunction** means on the 
page containing the description of the 
warranted product, or on the page facing 
that page. 

(2> Any seller who offers for sale to 
consumers consumer products with writ¬ 
ten warranties by means of a catalog or 
mail order solicitation shall: 

(!) clearly* and conspicuously disclose 
in such catalog or solicitation in close 
conjunction to the description of war¬ 
ranted product, or in an information 
section of the catalog or solicitation 
clearly referenced. Including a page 
number, in close conjunction to the de¬ 
scription of the warranted product, 
either: 

(A) the full text of the wTittcn war¬ 
ranty; or 

(B) that the written warranty can be 
obtained free upon specific written re¬ 
quest. and the address where such war¬ 
ranty can be obtained If this option Is 
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elected, such seller shall promptly pro¬ 
vide a copy of any written warranty re¬ 
quested by the consumer. 

(d) Door-to-door sales. <1> For pur¬ 
poses of this paragraph: 

(1) -Door-to-door sale- means a sale 
of consumer products In which the seller 
or hLs representative personally solicits 
the sale, including those In response to or 
following an invitation by a buyer, and 
the buyer's agreement to offer to pur¬ 
chase is made at a place other than the 
place of business of the seller. 

(U) “Prospective buyer*’ means an in¬ 
dividual solicited by a door-to-door 
seller to buy a consumer product who 
indicates sufficient interest In that con¬ 
sumer product or maintains sufficient 
contact with the seller for the seller 
reasonably to conclude that the person 
solicited is considering purchasing the 
product 

(2) Any seller who offers for sole to 
consumers consumer products with writ¬ 
ten warranties by means of door-to-door 
sales shall, prior to the consummation 
of the sale, disclose the fact that the 
sales representative has copies of the 
warranties for the warranted products 
being offered for sale, which may be in¬ 
spected by the prospective buyer at any 
time during the sales presentation Such 
disclosure shall be made orally and shall 
be Included In any written materials 
shown to prospective buyers. 

Effective: December 31.1976. 

Promulgated by the Federal Trade 
Commission December 31, 1975. 

Virginia M. Harding. 

Acting Secretary. 

| PR Doc 75 34804 Filed 12-30-75;8 45 ami 


PART 703—INFORMAL DISPUTE 
SETTLEMENT MECHANISMS 

Promulgation of Rule 

THE PROCEEDINGS 

The Federal Trade Commission, pursu¬ 
ant to Title I. Sections 109 and 110 of 
the Magnuson-Mo&s Warranty—Federal 
Trade Commission Improvement Act, 
Pub. L. 93-637 (15 U.S.C. If 2309, 2310), 
hereafter referred to as the “Act", has 
conducted a proceeding for the promul¬ 
gation of a Rule setting forth minimum 
requirements for the implementation 
and operation of any informal dispute 
settlement mechanism incorporated into 
the terms of a written warranty subject 
to the Act. 

Notice of this proceeding. Including a 
proposed Rule, was published in the 
Federal Register of July 16, 1975 (40 
FR 29895). The Notice urged all Inter¬ 
ested persons to express their approval 
or disapproval of the proposed Rule, or 
to recommend revisions thereof, and to 
give a full statement of their views, sup¬ 
plemented by all appropriate documen¬ 
tation. In addition, the Notice high¬ 
lighted certain issues or provisions of the 
proposed Rule that were believed to be 
important In the successful establish¬ 
ment or operation of informal dispute 


settlement mechanisms. The document 
supporting the proposed Rule, and a re¬ 
port of the Commission staff discussing 
the proposed Rule and the supporting 
documentation, were placed on the pub¬ 
lic record and made available for exami¬ 
nation and copying. 

Interested parties were thereafter af¬ 
forded opportunity to participate Jn the 
proceeding through the submission of 
written data, views and arguments, and 
to appear and express their views orally 
and to suggest amendments, revisions, 
and additions to the proposed Rule A 
period of 60 days was allowed for sub¬ 
mission of written comments on the pro¬ 
posed Rule. Public hearings, os an¬ 
nounced In the Notice, were held in 
Washington. D.C., September 15-18, 
1975. in Chicago. Illinois: Septem¬ 
ber 22-25. 1975. in Los Angeles, Cali¬ 
fornia: September 29 through October 1, 
1975; and in San Francisco. California, 
on October 2. 1975. Every person who 
had expressed a desire to present his or 
her views orally at these hearings unu 
accorded an opportunity to do so. The 
public record remained open for thirty 
days following the hearings for receipt 
of any other written data, views or argu¬ 
ments. 

Upon careful analysis and review of 
the written and oral comments, the Com¬ 
mission has made certain modifications 
to the proposed Rule published on 
July 16. 1975. The Rule, the rationale for 
the modifications, and the Record relat¬ 
ing thereto, are discussed within the 
Statement of Basis and Purpose appear¬ 
ing below as part of this Notice. The 
modifications do not raise Issues of law 
or fact which were not fully addressed in 
the Proceeding. Therefore with good 
cause the Commission Is promulgating 
this Rule without further invitation for 
comment on the modifications. The full 
text of the Rule follows the Statement 
of Basis and Purpose. 

STATEMENT OF BASIS AND FTJRFOSE 

I. Overview of the Act. Section 110 
(a)(2) of the Magnuson-Moss War¬ 
ranty—Federal Trade Commission Im¬ 
provement Act, PX. 93-637 (15 U.S.C. 
2310) directs the Federal Trade Com¬ 
mission to prescribe rules setting forth 
minimum standards for any informal 
dispute settlement mechanism which is 
incorporated Into the terms of a written 
warranty subject to the Act. 

Section 110 (a)(1) of the Act begins 
with a broad statement of Congressional 
policy; 

Congress hereby declares it to be its policy 
to encourage warrantors to establish proce¬ 
dures whereby consumer disputes are fairly 
and expeditiously settled through Inform** 
dispute settlement mechanisms. 

Section 110(a)(2) provides: 

The Commission shall prescribe rule* Ht* 
ling forth minimum requirement* for any 
informal dispute settlement procedure 
which Is incorporated into the terms of • 
written warranty to which any provision of 
this title applies. Such rules shall provide 
for participation in the procedure by in¬ 
dependent or governmental entitles. 
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Under Section 110(a) <4> the Commis¬ 
sion may review the operation of any dis¬ 
pute settlement procedure, resort to 
which is stated in a written warranty to 
be a pre-requisite to the consumer pur¬ 
suing a legal remedy under Section 110 
oi the Act. In addition, any Interested 
person may file a written complaint with 
the Commission and cause the Cornmis- 
Mon to conduct such a review. If the 
Commission finds that the procedure or 
its implementation, is not in compliance 
with minimum requirements prescribed 
by the Commission, then under Section 
Ii0(a> (4) the Commission may take ap¬ 
propriate remedial action under this Act, 
or any other provision of law. Section 
110*b) of the Act states that failure by 
any person to comply with any require¬ 
ment imposed on such person by the Act, 
or by a Rule thereunder, shall be a vio¬ 
lation of Section 5(a)(1) of the Federal 
Trade Commission Act (15 U.8.C. 45(a) 
(1)), thus making available the Commis¬ 
sion's injunctive and other powers. 

Under Section 110(a)(3). if a war¬ 
rantor incorporates a complying dispute 
settlement mechanism into the terms of 
the written warranty, and the warrantor 
requires that the consumer resort to the 
mechanism before pursuing any rights or 
remedies under Section 110, then the con¬ 
sumer may not commence a civil action 
under Section 110(d) (except for the 
limited purpose of establishing the repre¬ 
sentative capacity of a class of plain¬ 
tiffs*, without first seeking redress 
through the mechanism. 

Section 110(d) permits any consumer 
damaged by reason of the failure of any 
supplier. warrantor, or servioe contractor 
to comply with any obligation under the 
Act. or under a written or implied war¬ 
ranty. or service contract, to bring suit in 
either a State court, or federal district 
court <specific jurisdictional require¬ 
ments are Imposed on federal district 
court actions). This Section also permits 
a consumer who prevails in a legal action 
to recover costs and expenses, including 
reasonable attorney fees. 

When read together with Section 110 
<d\ Section 110(a)(3) might be con¬ 
strued as requiring a consumer to resort 
to warrantor** complying informal dis¬ 
pute settlement mechanism before pur¬ 
suing any legal rights or remedies. How¬ 
ever, Section lll(b)’ and the Conference 
Report J make clear that the consumer 
would be free to pursue alternate state or 


Nothing in this title shall Invalidate or 
mtrlet any right or remedy of any consumer 
under State law or any other Federal law. 
15 UJ3C. 12311(b)(1). 

* Of course, If a consumer chooses to seek 
£dTe» without utilizing the provisions of 
section 110, section 111(b) preserves all 
alternative avenues or redress, and utUla»- 
uon of any Informal dispute settlement 
mechanism would then not be required by 
provision of this Act. (Emphasis added) 
conference Report (to accompany 8. 3561. 
S No 93-1408. 93rd Cong. 2d 8e*s 

• 1974) (Hereafter cited as R 1-3-3. 1030. 
Conference Report.) (Note: R 1-2-3. 1060. 
yf sl milar designations m this Statement, 
^ vo,umc mid pegs numbers In the 
Public Record of this proceeding. The dealg- 
5?*“. 111 number) refers to the 

‘•an#cri p t of the Public Hearing of this 
proceeding.) 


federal rights or remedies whether or not 
warrantor has incorporated a complying 
mechanism into the terms of his written 
warranty. 

Tims the proper reading of Sections 
110(a)(3) and 110(d) is that the con¬ 
sumer would be required to resort to 
warrantor’s complying mechanism only 
when pursuing rights or remedies newly 
created by Section 110(d), such as the 
class action under Section 110(d)(3), 
attorney fees under Section 110(d)(2), 
or. by reference, any right or remedy 
newly created by Title I of the Act (or 
Rules thereunder) relating to written or 
implied warranties, service contracts, or 
other obligations. 

Section 110(e) and the legislative his¬ 
tory of the Act, indicate that Congress 
envisioned mechanisms as a warrantor’s 
opportunity to cure a possible breach of 
warranty in Ucu of other opportunities: 

Section 110(e) states: 

No action (other than ... on action . . . 
to which JubfCdUm (a) (3) (an Informal dis¬ 
pute settlement mechanism) applies ) |Em¬ 
phasis added) may be brought under sub¬ 
section (d) for failure to comply with any 
obligation under any written or implied war¬ 
ranty or sesvlce contract, unless the person 
obligated under the warranty or service con¬ 
tract Is afforded a reasonable opportunity 
to cure sttch failure to comply. 

The Conference Report states: 

A consumer might not bring an action for 
failure of a supplier to comply with his 
obligation* under Title I or under a warranty 
or service contract on a consumer product 
t cith respect to which no informal dispute 
settlement mechanism was available unless 
the person obligated under the warranty or 
service contract had been afforded a reason¬ 
able opportunity to cure the breach. (Em- 
phasl? added) 1 * * * * * 7 * 

Thus an informal dispute settlement 
mechanism incorporated into the terms 
of a written warranty, may operate in 
lieu of a warrantor’s right to an oppor¬ 
tunity to cure, and a consumer may pro¬ 
ceed directly to warrantor’s dispute set¬ 
tlement mechanism without affording 
warrantor an opportunity to cure under 
subsection (e>. (For reasons of fact and 
policy, the Rule makes clear that war¬ 
rantors may encourage, though not re¬ 
quire, consumers to seek redress from a 
warrantor directly/ and it appears that 
most consumers do contact the seller or 
warrantor directly.) 1 

Section 110 does not require warran¬ 
tors to establish complying informal 
mechanisms for resolution of consumer 
warranty disputes. Rather, the legisla¬ 
tive policy, set out in Section 110(a)(1), 
is to “encourage” warrantors toward 
that end. The Section requires only that 


1 R 1-3-3, 1060. Conference Report. 

* Section 703.2id). 

-See R 1 2 3. 2256. Mason and Him**. An 

Exploratory Behavioural and Socio-Economic 

Profile of Consumer Action About Dissatis - 

faction with Selected Household Appliances , 

7 Journal of Consumer Affairs. (1973); R 1- 
2-3. 2953. Steele. Fraud Dispute and the Con¬ 
sumer— Responding to Consumer Complaints, 
133 U. Pa L Rev (1975); R 1-2-3, 2186. Di¬ 
amond. Ward and Faber. "Consumer Prob¬ 
lems and Consumerism—An Analysis of 
Calls to a Consumer Hot Line." Marketing 
Science Institute. December. 1974. 


if a warrantor Incorporates an informal 
mechanism into the terms of a written 
warranty, then the mechanism, and its 
implementation, must comply with mini¬ 
mum requirements to be prescribed by 
Federal Trade Commission Rules. 

It should be noted that the incorpora¬ 
tion of a complying mechanism Into the 
terms of a written warranty would not 
relieve a warrantor of other obligations 
under this Act. or under other provisions 
of law, to proceed fairly and expedi¬ 
tiously in non-mechanism complaint 
handling, or in complaint handling 
through an informal dispute settlement 
mechanism not incorporated into the 
terms of a written warranty. In other 
words, by incorporating a mechanism 
into a written warranty, the warrantor 
undertakes obligations in addition to. not 
in lieu of. obligations under existing law. 

//. General Basis for the Buie. Section 
110 of the Act requires that warranty 
disputes referred to informal dispute 
settlement mechanisms are to be re¬ 
solved “fairly and expeditiously.” Section 
110(a)(2) requires that the Commission 
rule provide for participation by inde¬ 
pendent or governmental entities. Sec¬ 
tion 110(a)(4) contemplates that the 
rule will contain requirements to facil¬ 
itate monitoring of Mechanisms by the 
Commission and interested persons. The 
legislative scheme of “encouraging” 
warrantors to voluntarily bear the cost 
of establishing informal mechanLsms 
necessitates a careful analysis of costs or 
other disincentives that might result 
from the Commission rule. Beyond these 
general contours, the Act and the legis¬ 
lative history, including the Conference 
Report • and the Senate and House * Re¬ 
ports, are largely silent as to the precise 
form, procedures and other requirements 
that the Commission must prescribe. 

Accordingly, the Commission has re¬ 
lied on a variety of secondary legislative 
and other sources, including the follow¬ 
ing: Studies of existing intra-company 
and tliird-p&rty complaint handling 
mechanisms: charters, audits and re¬ 
ports of current industry-sponsored in¬ 
formal dispute settlement mechanisms; 
interviews with consumer affairs profes¬ 
sionals. including persons presently en¬ 
gaged in resolving consumer complaints; 
analyses of consumer warranty com¬ 
plaints received by the Commission; and 
other sources. The nature and general 
Implications of these materials for this 
rule are presented briefly below/ 


•R 1-2-3. 1014 Conference Report. 

7 R 1-2-3, 116 Senate Committee on Com¬ 
merce. Report on 8. 356, S. Report No 03 151, 
93d. let Sew. (1973). (hereinafter referred to 
a* the Senate Report) 

• R 1-2-3. 1077, House Report (to Accom¬ 
pany HR 7917J. H Report, No. 03-1107. 93d 
Cong. 2d Seas* (1074) (hereinafter referred 
to as the House Report |. 

•The specific Rule provision* (Including 
modifications) are predicated on the conclu¬ 
sions or Implication* drawn from the statu¬ 
tory language and history, from the extensive 
Record compiled following publication of the 
proposed Rule, and from the array of source 
material cited The rationale for specific Rule 
provisions and modifications Is discussed in 
the section by section analysis In part IV, be¬ 
low. 


FEDERAL REGISTER, VOL 40. NO. 251— WEDNESDAY, DECEMBER 31, 1975 










G0192 

Extensive discussions ol current war¬ 
rantor mechanisms employed to handle 
consumer complaints can be found In a 
1073 Conference Board Report* *° and a 
1072 report entitled “Initiatives In Cor¬ 
porate Responsibility** prepared for the 
Senate Committee on Commerce.* 1 Both 
reports Illustrate the wide variety of 
forms and procedures of in-house con¬ 
sumer affairs programs currently spon¬ 
sored by warrantors. These generally re¬ 
flect inherent differences in products. In 
distribution and in warranty service pat¬ 
terns. For example, while large appli¬ 
ances are traditionally serviced at the 
consumer’s residence, automobiles are 
customarily serviced at dealerships. 
Small appliances are often taken to a 
service center or returned to the factory 
for repair or servicing. Among these, 
and even within product classes, war¬ 
ranty performance modes may vary con¬ 
siderably. 14 While warrantors may in 
some instances authorize local dealers 
to make repair or replacement decisions, 
in other instances warrantors will rely 
only on zone or factory personnel to au¬ 
thorize service or replacement. Occasion¬ 
ally authority may be divided. Under any 
of these systems there may be consider¬ 
able confusion among consumers as to 
where to turn for warranty performance 
authorization. Instances have been re¬ 
ported in which the confusion has ap¬ 
parently been exploited by warrantors to 
avoid warranty performance altogether.® 

The Conference Board Report cited a 
number of illustrations in which im¬ 
proved company complaint handling ac¬ 
tually brought a reduction in the inci¬ 
dence of consumer complaints. For ex¬ 
ample. within five years after Whirlpool 
substantially revamped Us complaint 
handling practices, complaints dropped 
from nine per thousand products sold, to 
only two per thousand—in spite of the 
fact that complaint ratios for other ap¬ 
pliance companies were rising during this 
period. 1 * 

Nonetheless, the Conference Board Re¬ 
port indicated that consumer complaints, 
involving both warranted and unwar¬ 
ranted products, are not always handled 
fairly and expeditiously by warrantors or 
retailers. Delays or failure to handle 
complaints may be due to two factors: 


m R 1-2-3. 2066. The Conference Board. 
"The Consumer Affaire Department: Organi¬ 
zation aud Functions.** The Conference 
Board. Inc. (1273) (hereinafter referred to os 
the “Conference Board Report"). 

** R 1-2-3. 2224. Frank E. Mass. Chairman. 
Consumer Subcommittee. “Initiatives in Cor¬ 
poration ResponslbUlty." Committee Print, 
Prepared for the use of the Senate Commit¬ 
tee on Commerce. 92d Cong.. 2d 8e«s. (1272) 
(hereinafter referred to aa "Initiatives’*). 

w R 1-2-3. 2064-65. For an example or wide 
variation of warranty performance patterns 
with a single product, see Brin and Kestel. 
“Suppliers Aim to Curb Returns Abuse.** 
Home Furnish Ings Dally . Monday. March 17. 
1975. 

"See. discuMlon In Part IV. infra. Sec 
7035(d), Redrew directly from the warrantor 
at 54. 

M/d. 
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(1) Some companies evidently place little 
or no importance In handling such com¬ 
plaints. 

A recent report prepared for the Sen¬ 
ate Committee on Commerce describing 
consumer affairs programs offered by 
major U.S. corporations found that re¬ 
plies to the Committee's questionnaire 
indicated that some corporations were 
unfavorable to the idea of initiating such 
programs. 1 * 

The Conference Board found some 
companies openly hostile to the idea of 
instituting consumer affairs programs 
and cited a number of companies’ atti¬ 
tudes toward such programs as “public 
relations facelifting” activities rather 
than honest attempts to remedy con¬ 
sumer problems.® 

(2) The mere existence of manufacturer 
complaint-handling mechanism* doe® not In 
luelf guarantee fair and expeditious settle¬ 
ment of warranty deputes 

The Report noted: 

. . . (l)t would be an overetaicment to assert 
that limply because a Arm has a consumer 
affaire unit it has necessarily launched an 
effective customer relations effort—the facta 
are not always coincident.” 

The consumer affairs professionals 
surveyed by the Conference Board agreed 
that consumer problems would result 
from the following complaint handling 
practices: delay in responding to com¬ 
plaints. attempts to shift the responsi¬ 
bility elsewhere, using form letter re¬ 
sponses. failure to take corrective action 
to forestall additional complaints, alien¬ 
ating company personnel or dealers by 
promising action to consumers that could 
not be performed, and failure to explain 
why a complaint was unjustified.” 

Studies examined by Staff, interviews 
with third-party complaint handling of¬ 
ficials. and analysis of consumer com¬ 
plaints addressed to the Commission 
during the course of drafting the pro¬ 
posed Rule indicated that current cor¬ 
porate complaint handling mechanisms 
can and have operated to delay con¬ 
sumers from fair and expeditious set¬ 
tlement of warranty disputes.® 

For example, a study published in the 
Winter. 1973 issue of the Journal of Con¬ 
sumer Affairs (which attempted to draw 
socio-economic profiles of consumers dls- 


» R 1-2-3. 2075, Conference Board Report. 

-R 1-2-3, 2295. “Initiatives *. 

” Id. at 2070. 

m Id. 

»** R 1-2-3. 2253, Steel®. Fraud Dispute and 
the Consumer—Responding to Consumer 
Complaints. 123 U. Pa. I*. Rev. (1275): R 
1-2-3. 2186. Diamond. Ward and Farbcr, 
“Consumer Problem* and Consumerism, 
Analysis of Calls to a Consumer Hot Line", 
Marketing 8ciene® Institute, December. 1274; 
R 1-2-3. 2239. Kendall and Russ. Warranty 
and Complaint Policies: An Opportunity for 
Marketing Management. 32 Journal of Mar¬ 
keting. 36-43. (1075); R 1-2-3. 2247. C. K. 
Kendall and Frederick A. Russ, University of 
North Carolina. “Warranty Policies and Prac¬ 
tice® of Consumer Packaged Good* Manufac¬ 
turer®." (undated paper). 


satisfied with household appliances > 
found respondents registering a Urge 
number of complaints before receiving 
satisfactory resolution: 

Approximately 48 percent complained only 
once. 23 complained twice, and almoct 29 
percent made three or more expresalons of 
dissatisfaction before the matter was resolved 
to their satisfaction. Reasons for the multi¬ 
ple effort included a failure to take the ap¬ 
pliance to the comet outlet In the channel 
for repair, shoddy workmanship In the ini¬ 
tial repair process, disagreement over whether 
a given problem was covered by warranty, 
and disagreement a a to which person la the 
distribution channel was responsible for the 
repairs.* 

The Federal Trade Commission regu¬ 
larly receives correspondence from con¬ 
sumers complaining of unreasonable de¬ 
lays in remedying defects of warrantirv 
products.® A number of these letters have 
been placed on the public record.® While 
the validity and prevalence of such com¬ 
plaints cannot be judged solely on the 
basis of Commission correspondence, two 
examples Illustrate the potential for 
delay and frustration under current com¬ 
plaint handling practices in some com¬ 
panies. 

A California consumer described thirtv 
separate contacts with a dealer, facton 
representative and warrantor. Although 
promises to remedy the defect were mack 
at a number of distributional levels, the 
consumer alleges that an apparent aut • 
transmission defect has never been cor¬ 
rected. Tire consumer's log of repair at¬ 
tempts ends on this note: 

In conclusion_ (auto com¬ 

pany) ho® cold me a r.ew car with a warrantv 
that they will not back up or honor. I dor. t 
fee’ * am asking much, Just a new cor that 
run* like a new one . . . M 

Even a favorable small claims court 
Judgment was unable to help one frus¬ 
trated consumer with a defective bicycle 
purchased for nearly $150. Although the 
warrantor offered a lifetime written 
guarantee, ten days after purchase the 
bike developed hairline cracks in the 
frame. The dealer attributed the cracks 
to poor packaging and rough shlpphi 
practices by the warrantor. A month 
later, hairline cracks split the firame 
rendering the bike unsafe to ride. The 
dealer returned the bike to the fftlppMcr 
for inspection. Neither the dealer, the 
supplier nor the warrantor tvould refund 
the consumer's purchase price. A month 
later the consumer received a favorable 
judgment in small claims court ordering 
that the guarantee be honored. Due to 


mr 1-2-3. 2256. Mason and Hlnen, Jr An 
Exploratory Behavioral and Socio-Econo * 
Profile of Consumer Action About Dissat • 
faction tclth Selected Household Applianer 
7 Journal of Consumer Affairs 124 (1973) 

* R 1 -2-8. 1195, According to Catherine Ab¬ 
bott. PTC Correspondence Section, the FTC 
received approximately 2,172 warranty con.- 
plaint* from the period 5/7/74-8/7/76 (8** 
PTC Warranty Complaint® Tabulation. » • 
74-5/6/75). 

*R 1-6. 

MR 1-2-3, 1215, Letter from (a oonsumc 
Lancaster. Caltf to the FTC dated 11/28 *74 
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lack of jurisdiction the court could not 
levy execution on the Judgment* * * * * 

///. General Conclusions and Implica¬ 
tions for the Rule. The concerns ex¬ 
pressed In the legislative history of the 
Act, In studies. Interviews with consumer 
affairs professionals, and other sources 
referred to in the sections above, and in 
the Record complied since publication 
of this proceeding, have included the 
following: frequent lack of clear avenues 
of redress: delays: absence of man¬ 
agerial commitment to complaint resolu¬ 
tion; undue burdens placed.on consu¬ 
mers , such as use of complicated forms 
and procedures; and unfulfilled promises 
to resolve complaints. The Commission 
has also recognised that despite these 
shortcomings, certain existing complaint 
handling mechanisms—third party and 
intrncompany —have operated to resolve 
consumer complaints in a fair and ex¬ 
peditious manner. 

The Intent of the Act Is to provide for 
fair and expeditious settlement of con¬ 
sumer warranty disputes, through in¬ 
formal mechanisms established volun¬ 
tarily by warrantors. The Commission 
has determined that this legislative 
scheme Is best implemented by a care¬ 
ful balancing of consumer and war¬ 
rantor interests. The Rule is intended to 
establish a framework for fair and ex¬ 
peditions settlement of warranty dis¬ 
putes at cost levels acceptable to war¬ 
rantors. The Commission's determina¬ 
tion to minimize Mechanism costs stems 
from two major concerns: If costs arc 
too high, warrantors may decline to in¬ 
corporate Mechanisms; in any event 
costs will l>e passed through to con¬ 
sumers in the form of higher product 
prices Moreover, the Rule is intended 
to avoid disruption of current complaint 
handling mechanisms wherever possible. 
Kmphasls is on mechanism self-regula¬ 
tion bolstered bv public review of mecha¬ 
nism self-regulation bolstered by public 
review of mechanism operations, with 
minimal direct Federal Trade Commis¬ 
sion involvement. 

The Rule will permit a wide variation 
in form and procedures among comply¬ 
ing mechanisms, in recognition of the 
variety among effective complaint han¬ 
dling mechanisms currently in existence. 
Trie Intent Is to avoid creating artificial 
or unnecessary procedural burdens so 
long as the basic goals of speed, fairness 
and Independent participation are met. 
Specific requirements of the Rule are In¬ 
tended to ensure the Integrity of Mecha¬ 
nisms, facilitate the monitoring and 
1 norcement obligations of the Commis¬ 
sion. and encourage consumer review 
and participation. 

TJ 10 Wk contains provisions relating 
to duties of warrantors, organization of 
dispute settlement mechanisms, qualifi¬ 
cations of members, procedures, record- 
.eeping, audits, and openness of reoords 
? nd Proceedings to the public. A section 
Dj section analysis of the Rule, including 


. ' J* * 2 ~ 3< 1223. Letter from (a consumer i 
Honorable Warren Magnuson. Chair < 
1 ri8 Comn3erc< Committee dauc 


modifications based on the Record com¬ 
piled following pvbhcatiou of the pro¬ 
posed Rule, is presented as part IV of 
this Statement of Basis and Purpose. 

IV. Section by Section Analysis. SEC¬ 
TION 703.2—DUTIES OF WARRANT¬ 
ORS . 

INTRODUCTION 

In accordance with Section 110 of the 
Act/' the Commission hereby sets forth 
minimum rules to be adhered to by war¬ 
rantors incorporating an informal dis¬ 
pute settlement mechanism into the 
terms of a written warranty. 

A detailed discussion of these duties 
can be found below. Within the frame¬ 
work of Congressional intent as ex¬ 
pressed in Title I, Section 110 and legis¬ 
lative history preceding adoption of the 
Act as discussed, the Rule prescribes du¬ 
ties of the warrantor to ensure that, if a 
warranty complaint arises: 

(II consumer* hare access to the Mech¬ 
anism; 

(2) consumers realize the legal conse¬ 
quences flowing from the decision to utilize 
or not ttiillxe the Mechanism; and 

(3} the Mechanism H able to settle war¬ 
ranty disputes fairly and expeditiously 

The rule proscribes warrantors from 
incorporating an informal dispute set¬ 
tlement mechanism ("Mechanism**) 
that fails to comply with the provisions 
of Sections 703.3-703.8 of this Rule. Ad¬ 
ditionally. those warrantors Incorporat¬ 
ing a complying Mechanism into a writ¬ 
ten warranty are required to include 
minimal information disclosing the 
availability of an Informal dispute set¬ 
tlement mechanism to be placed at 
points likely to attract the attention of 
consumers experiencing problems with a 
warranted product. Under the proposed 
Rule, this information would appear: (1) 
on the face of the written warranty; and 
i2> in a separate section of materials 
accompanying the product If applicable. 
Also, a provision In the proposed Rule 
requiring warrantors to provide Infor¬ 
mation regarding the Mechanism to re¬ 
tailers for distribution to consumers has 
been revised to allow warrantors greater 
flexibility in publicizing the existence of 
the Mechanism. Comment!) which re- 
hulted in this change are discussed infra 
in this Statement within the Section en¬ 
titled "Consumer Awareness." 

In addition to disclosure requirements 
fashioned to ensure accessibility for con¬ 
sumers and consumer awareness of legal 
consequences flowing from a choice to 
use or not to use the Mechanism at the 
time warranty complaints occur, the 
Rule contains additional warrantor du¬ 
ties to ensure the Mechanism's ability to 
handle warranty disputes fairly nnd ex¬ 
peditiously, 

DUTIES or THE WARRANTOR 

<*) Tba warrantor eh all not Incorporate 
Into the terms of a written warranty a Mecb- 
anism that fall* to comply with the require¬ 
ments contained in If 703 3-703.8. ThU para¬ 
graph shall not prohibit a warrantor from 
incorporating into the terms of a written 
warranty the step-by-step procedure which 


* 16UB C. | 2310. 


the consumer should take in order to obtain 
performance of any obligation under the war¬ 
ranty as described In section 102(a)(7) of 
the Act and required by Part 701 of this 
‘lubchapter. 

The Staff Report accompanying Part 
703 discussed provision 703.2(a) in terms 
of language contained In the Act: 

Section UO(a) <X) of the Act states 
that: 

The Commission shall prescribe rules set¬ 
ting forth minimum requirements for any 
informal dispute settlement procedure «chich 
Is incorporated Info the terms of a written 
warranty to which any provision of thl* title 
applies. (Emphasis added ) 

Thus any informal dispute settlement 
procedure incorporated by a warrantor 
into the term* of a written warranty I* 
required by the Act to comply with mini¬ 
mum requirements prescribed by the 
Commission* 

The Staff Report Indicated the inter¬ 
play between Ports 701 and 703: 

The but mtu tenet of 8act!un 703.2(a) 
makes it clear, however, that the warrantor 
may iu*e the warranty a a a place to provide 
information to consumers at to what ^tepj 
they mmt take to obtain warranty relief from 
the warrantor. ThU would Include informa¬ 
tion as to the step* consumer* muia take 
and the person or department consumer* 
must coutact to obtain performance of war¬ 
ranty obligations. Such a step-by-* top pro¬ 
cedure is not considered to be an informal 
dispute settlement procedure, since a dispute 
doee not arise until the consumer has at¬ 
tempted. and failed, to get warranty per¬ 
formance. Additionally, Section 102(a) (7) of 
the Act authorires the Commission to re¬ 
quire warrantors to Include in written war¬ 
ranties this step-by-step procedure, and the 
Commission has proposed to require It under 
proposed Part 701» 

The Record does not reflect opposition 
to Section 703.2(a). The Association of 
Home Appliance Manufacturers < AHAM> 
commended the provision: 

We believe this section which prohibits 
reference to non-qualifying dispute mech¬ 
anisms is sound. We commend eapectally the 
clarifying sentence which protects the war¬ 
rantor’s privilege to state the procedure a 
consumer should take to secure performance 
under warranty. However, to be consistent 
with our te«Ux>iony under f 701 3(h) we urge 
the words "step-by-step” be eliminated, be¬ 
cause they imply more than necessary detail. 9 

Ford Motor Company asked that the sec¬ 
tion be amended to clarify that the sec¬ 
tion applies only to warrantor* offering 
complying informal dispute settlement 
mechanisms* 

Comments were received asking for 
clarification on Inclusion of Information 
regarding the existence of the Mech¬ 
anism under Part 701 of the Rules. - * It 
should be noted that under Section 701.2 
(a > warrantor* may include informa¬ 
tion regarding their own internal pro¬ 
cedure* for handling warranty disputes. 


- R 1-2-3, 930 Staff Report 

#ld. 

1-4-1, 802, Association of Home Ap¬ 

pliance Manufacturer* (ARAM). 

9 R 1-8-1. 120. Ford. 

•gee. ef.. R 1-8-1. 63, Mahaaco. R 1-4-1, 
46, National Association of Furniture Manu¬ 
facturer* (KAPM). 
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To prevent consumers from being misled 
into believing a Mechanism included un¬ 
der this provision complies with the Rule 
in Part 703 and must be used by the con¬ 
sumer, in certain instances, only com¬ 
plying Mechanisms can be included In 
the written warranty. 

Warranty Disclosure 

(b) The warrantor shall diaclcwse clearly 
and conspicuously at least the following in¬ 
formation on the face of the written 
warranty: 

Section 703.2ib) requires warrantors 
to disclose brief information on the face 
of the written warranty regarding the 
existence of a Mechanism, the name and 
address or name and telephone number 
of the Mechanism whereby consumers 
may register warranty complaints, a 
brief statement regarding the legal con¬ 
sequences flowing from a consumer’s 
utilization or non-utilization of the 
Mechanism, as well as a reference to 
where more detailed information on the 
Mechanism could be found 

The Commission’s authority to require 
warrantors to fully and conspicuously 
disclose information regarding the avail¬ 
ability of a Mechanism and legal conse¬ 
quences stemming from a consumer’s* 
utilization or non-utilization of a Mecha¬ 
nism Is found in Title I, Section 102 of 
the Act. 

The Senate Report on the Act stressed 
the Committee’s belief that Mechanisms 
wlU only be useful if consumers realize 
they exist " The Rej>ort suggested that 
items specified Tor disclosure by the Act 
were not Intended to be mandatory or 
exclusive.* 

The Staff Report indicated that* 

Other proposed Rules stemming from the 
Act will require other kinds of disclosure 
on the face of the written warranty There¬ 
fore, extensive disclosures within the war¬ 
ranty regarding the mechanisms are neither 
necessary nor appropriate. Instead, the pro¬ 
posed Rule requires warrantors to clearly and 
conspicuously disclose on the face of the 
written warranty brief Items of informa¬ 
tion concerning the availability af the Mech¬ 
anism and the legal implication* stem¬ 
ming from a consumer** decision to utilize 
or fall to utilize the Mechanism . Since 
the Mechanism, white offering warrantors 
an opportunity to cure, delays consumers 
from pursuing legal remedies under Title I 
of the Act. the Mechanism necessarily be¬ 
comes an important basis for the consumer's 
decision to purchase a particular product. 
Thus brief information concerning the 
Mechanism should be located within the 
written warranty." 

General comments on Section 703.2 
lb)varied widely with consumer repre¬ 
sentatives generally favoring even more 
extensive warranty disclosures “ and a 


r 1 -2-3. 1183. Senate Committee on 
Commerce. Report on S. 356. 8. Report No. 
U3-15I. 93 COng.. Ut 8*». (1973) < Herein¬ 
after the Senate Report). 

u id. 

“ R 1-1-3.934. Staff Report. 

“See. ejQ.. R 1-8. 143. New York Office of 
Consumer Affairs (should be disclosed that 
use of Mechanism Is free); TR 1443, Legal 
Aid Bureau. Chicago. Illinois; R 1-8. 94. Cook 
County State's Attorney Office. Chicago. Hll- 
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few industry representatives favoring 
modification * or exclusion of disclosures 
to avoid lengthening the warranty docu¬ 
ment. - However, most comments un¬ 
favorable to the provision simply sug¬ 
gested that the information could Just 
as effectively be placed on the reverse 
side of the warranty.* 

Comments from consumers cited the 
need for information regarding the 
Mechanism on the face of the warranty 
to ensure consumer access at the time 
of experiencing warranty disputes. The 
few Industry comments on this provision 
failed to persuade the Commission that 
other disclosure modes, as provided in 
the Rule, were sufficient in themselves to 
fulfill one of the Rule’s main purposes, 
that of ensuring access to the Mechanism 
at the time consumers experience war¬ 
ranty disputes. Comments on the public 
record indicate that Section 703.2<b> 
strikes a reasonable balance between 
consumer and warrantor interests. 

<b)(l) » statement of the availability of 
the informal dispute settlement mechanism; 

(2) the name and address of the Mecha¬ 
nism. or the name and telephone number of 
the MeehanUm which consumers may vine 
without charge; 

The Staff Report accompanying pro¬ 
posed Part 703 indicated that Sections 
7032<b> (i) and (2> were included to 
ensure that information as to the avail¬ 
ability of the Mechanism, its location 
and telephone number Is available to 
consumers upon consulting a written 
warranty at the time of experiencing a 
warranty dispute. The Staff Report indi¬ 
cated that: 

One of the concern* which led to the adop¬ 
tion of the Act wai that consumer* were not 
being given the information necessary for 
them to enforce their warranty rights. This 
u reflected in Senator Migmuon’a remark* 
in introducing 8. 358. the Senate version of 
the warranty legislation, to the Senate* 

The Staff Report noted that concern 
about consumers having sufficient infor¬ 
mation regarding dispute settlement 
Mechanisms is reflected in Section 102 
(a)(8) of the Act. Which states that the 
rules of the Commission may require 


noU (bold-face should be u.-»ed in dleclo- 
kure); R 1-4-1, 382. Major AppUcance 

Consumer Action Panel (MACAP) i informa¬ 
tion could b# better disclosed in warranty 
procedural guide) 

'•See. eg., R 1-4-1, 48. NAFM (clearly and 
conspicuously not necewtry); R 1-8-1. 195, 
Stophel. Caldwell and Reggie (type face 
would be too small for readability); R 1-3-2. 
677. Quarles and Brady (danger of micro¬ 
scopic type faces); R 1-3-3. 927, Webster, 
Kilcullcn and Chamberlain, for Amana Re¬ 
frigeration. Inc. (danger of unduly compli¬ 
cating warranty). 

»8ce. eg* R 1-4-1. 209. National Associa¬ 
tion of Photographic Manufacturers, Inc. 
(warrantors should instead provide informa¬ 
tion to requesting consumers); R 1-3-2, 394. 
Shell Oil: R 1-3-2. 587. Eastman Kodak 
Company. 

"Sec, eg v R 1-4-1. 81. NRMA (disclosure: 
“See Reverse Sid© for Warranty Informa¬ 
tion” desirable); R 1-3-2. 422. Armstrong 
Cork: TR 344. Warranty Review Corporation 

"R 12-3. 934 


inclusion in the written warranty of in¬ 
formation regarding the Mechanism and 
a recital, if appropriate, that use was 
mandatory in some instances. - 

The first two disclosures required by 
paragraph (b) are intended to meet this 
concern by providing consumers with in¬ 
formation needed for redress of warranty 
rights. 

General comments, both favorable and 
unfavorable, regarding Section 703.2<b) 
have been discussed supra in the intro¬ 
duction to this Section. However, only 
one comment dealt specifically with Sec¬ 
tion 703.2(b) (1) and <2>. Victoria Spe¬ 
cial. Cook County State’s Attorneys Of¬ 
fice, Consumer Fraud Division, Chicago, 
noted that consumers would realize the 
existence of the Mechanism if they were 
given the name, address and possibly a 
toll-free telephone number disclosed in 
bold letters within the warranty docu¬ 
ment - Thus Section 703.2(b) (1) and 
(2) appears to be a reasonable provision 
to ensure access to the Mechanism at the 
time a consumer consults his or her writ¬ 
ten warranty upon experiencing a war¬ 
ranty dispute. 

LEGAL CONSEQUENCES 

(b)(3) a statement of any requirement 
that the consumer resort to the Meehan r mu 
before exerclulng right* or necking remedies 
created by Title I of the Act; together with 
the disclosure that if a cousumer chooses to 
*yck redrew* by pursuing right* and remedtc 
not crested by Title I of the Act. report to the 
Mechanism would not be required by anv 
provision of the Act; 

As discussed in the Introduction to 
this Statement, supra . at Part I, Section 
110(a)(3) of the Act provides that the 
consumer must resort to the Mechanism 
before commencing a civil action tether 
than a class action) under Section 110 
cd> of the Act if: 

(A) a warrantor establishes such a proce¬ 
dure, 

(B) *urh procedure, and it* Implementa¬ 
tion. meet* the requirement* of IPTC| rule*, 
and 

(C| he lthe warrantor| Incorporated In a 
written warranty a requirement that th* 
consumer resort to such procedure before 
pursuing any legal remedy under this section 
respecting such warranty . . , 

The third disclosure required by Para¬ 
graph <b><3> merely Incorporates the 
third requirement under Section U0(a> 
<3* of the Act into the Rule, as is con¬ 
templated by Section 102(a><8> of the 
Act, quoted above. It states thnt Com¬ 
mission rules may require disclosure in 
the warranty of any requirement of the 
warrantor that the consumer must re¬ 
sort to the Mechanism. 

• The second clause of Section 703.2<b' 
(3> is designed to ensure that the con¬ 
sumer is not deceived into believing that 
prior resort to the Mechanism is required 
in all instances. As discussed in Part I 
of the Introduction to this Statement 
the Act only allows the Mechanism to 
delay consumers seeking rights or reme¬ 
dies newly created by Title I of the Act 


»fd. 

•<R 1-8. 94. Cook County State* Attorney* 
Office. Chicago, Illinois. 
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Tills Rule provision requires that this be 
made clear to consumers. 

Many comments addressed to 703.2(b) 
<3) treated possible Interpretations of 
Section 110 (a) and <d> of the Act. Since 
703.2(b)(3) deals merely with the dis- 
rlosure that consumers may be obligated 
to use the Mechanism If they are seek¬ 
ing rights and remedies created by the 
Act, a discussion of these comments is 
not appropriate in the section. However, 
the Commission^ Interpretation of Sec¬ 
tions 110 (a) and (d) of the Act can be 
found at Part I of the Introduction to 
this statement Few comments were re¬ 
ceived on the Record regarding the war¬ 
ranty disclosures required by Section 
703.2(b) (3) of the proposed Rule. 

Industry comments were divided as to 
the value of the disclosure. Schwinn 
Bicycle Corporation supported the use¬ 
fulness of the provision to warrantors 
ir. disclosing that in certain Instances 
use of the Mechanism by consumers 
would be mandatory." However. Whirl¬ 
pool urged that disclosure of such Infor¬ 
mation to consumers was unreasonably 
bn rdensome,* * 

Comments from consumers on the 
record stressed the Importance of a sim¬ 
ple and clearly worded disclosure to pre¬ 
vent * onsumers from thinking that they 
would be required in all instances to use 
a • arran tar’s Mechanism. 41 

Two consumer representatives sug¬ 
gested specific language that the Com¬ 
mission might prescribe to convey the 
importance of the Information respecting 
mandatory and nonmandatory resort to 
the Mechanism by consumers without 
unduly confusing them. 4 * 

Comments from industry and con¬ 
sumer representatives indicating concern 
over mandatory or optional resort to a 
Mechanism by consumers have been dis¬ 
cussed, infra . at “Redress Directly from 
the Warrantor/’ Briefly, industry repre¬ 
sentatives wished to clarify those in¬ 


41 R 1-S--3, 640-041. Schwinn Bicycle Cor¬ 
poration (sound public policy from war¬ 
rantor* point of view). 

te R 1-3-6, 902. Whirlpool Corporation 
(vouid act as disincentive to warrantors to 
Incorporate Mechanisms); Set, alto, R 1-6-1. 
174. McOraw Edison Company (polnta con- 
rtimem in direction of courts); R 1-4-1. 604. 
AHAM (detailed legal-technical alternatives 
*'U1 only confuse consumers). 

u See. e 4 ).. U 1-6, 62. Center for the Study 
of Responsive Law; R 1-8, 76. Consumer 
^*:t 6 Department. City of Detroit. Michigan. 

1-®. 62. Center for the Study of Be- 
ppcnslve Law. The Center suggested the dla- 

* loeure should state: 
lYrp^nting your complaint to ( 
name) Is op Hone/ You can present your 
complaint to courts, to government agencies 
to any other group or person, without pre¬ 
senting K to (me di a nU m name). Or. you can 
present your complaint to (mechanism 
name) and aUo present it to other people 
or other courts or agendas, either berore or 
f; Z* (mcchanUm issues a decision. 

U yoxi want 10 8U8 (mune of wor- 
111 ocrUln kinds of lawsuits, you must 
present your complaint to (mechanism 

M^ e) flm * w * ,t toT 1110 a Aecj- 

a 77 « Thc consumer Affaire 
Ovpxruotini, City of Detroit. Michigan 


stances In which consumers could be 
obligated to first use a Mechanism be¬ 
fore going to court, since this possibility 
offered warrantors an Inducement to In¬ 
corporate Mechanisms into written war¬ 
ranties. On the other hand, consumer 
representatives were concerned that war¬ 
rantors could mislead consumers into 
believing Mechanism use was compulsory 
in every Instance. Thus, although few 
comments were received on Section 703.2 
(b)(3). concern reflected in the record 
over interpretation of 110 (a) and (d) of 
the Act leads the Commission to believe 
that Section 703.2(b) (3) of the Rule is 
both necessary and reasonable. If resort 
to the Mechanism by consumers is of 
mutual and material concern to con¬ 
sumers and warrantors, such information 
should be placed in the warranty. 

Although two consumer representa¬ 
tives recommended specific language in¬ 
stead of the general disclosure require¬ 
ment contained in the provision, the 
Commission finds the general require¬ 
ment adequate. Specific language might 
add undesirable bulk to the written war¬ 
ranty. Additionally, '‘boiler-plate 1 * lan¬ 
guage would not offer warrantors the 
flexibility of phrasing the disclosure in a 
simpler, more understandable manner 
than the disclosures suggested In the 
Record. 

Thus the Commission expects that 
Section 703.2(b)(3) will allow warran¬ 
tors flexibility in phrasing the disclosure 
requirement so long as the language em¬ 
ployed is simple and understandable to 
consumers and would not tend to mislead 
consumers into thinking that resort to 
the Mechanism is mandatory when con¬ 
sumers are not seeking rights and reme¬ 
dies newly created by Title I of the Act. 

1703.2(b) (4) Further Information 

A statement, if applicable, indicating where 
further information on the Mechanism can 
bo found in material* accompanying the 
product, aa provided In f 7032<o). 

Although warrantors, under the above 
provision, would be free to attach the 
more detailed information provided for 
in Section 703.2(c) to the body of the 
written warranty, the Commission be¬ 
lieves it is appropriate to allow the war¬ 
rantor to Include additional informa¬ 
tion Important to consumers at another 
place, provided the consumer's attention 
is directed to that information. II the 
consumer consults his or her written 
warranty at the time a warranty com¬ 
plaint occurs, he or she will receive guid¬ 
ance as to where further Information on 
the Mechanism can be found. This will 
enable the consumer to weigh the ad¬ 
vantages and disadvantages of utiliza¬ 
tion or non-utilization of the Mechanism. 

Studies point to the widespread In¬ 
dustry practice of distributing product 
use and instruction booklets * Under the 
final Rule, a warrantor need only Indi¬ 
cate a page number or location within 
the booklet or other materials where ad¬ 
ditional information can be found, pro¬ 
vided that If no use and instruction* 
book or other suitable materials acoom- 


~S*e: R 1-2-8. 968. Staff Report 


p&nied the product, the warrantor would 
be required to give the information spec¬ 
ified in Section 703.2(c) in the written 
warranty. 

The Commission has concluded that 
Section 703.2(b)(4) should be included 
as proposed in the final Rule. No com¬ 
ments. favorable or unfavorable, were 
received on the record respecting the 
above provision. 

ADDITIONAL DlSCLOSOltS 

(c) The warren tor Khali include In Ure 
written warranty or in a separate section of 
materials accompanying the product, the 
following Information: 

(1) Either (1) a form addressed to the 
Mechanism containing spaces requesting the 
information which the Mechanism may re¬ 
quire for prompt resolution of warranty dis¬ 
pute*; or (11) a telephone number of the 
Mechanism which consumers may me with¬ 
out charge; 

(2) The name and address of the Mech¬ 
anism: 

(8) A brief description of Mechanism pro¬ 
cedures; 

(4) The time Umlta adhered to hy the 
Meehan Ism: and 

(6) The type* of Information which the 
Mechanism may require for prompt resolu¬ 
tion of warranty disputes 

Provisions of Paragraph (c) of the 
final Rule arc designed to ensure aware¬ 
ness of and access to the Mechanism at 
the time consumers experience difficulty 
with the resolution of warranty disputes 
and minimize consumer failure to utilize 
the Mechanism by simplifying proce¬ 
dures. 

Paragraph <c) of the proposed Rule 
would provide consumers with one of two 
simple ways to register a warranty com¬ 
plaint—filling out a pre-addressed form 
or making a free telephone call. War¬ 
rantor k could choose the least costly, 
most effective option best suited to their 
commercial needs and current complaint 
handling patterns. 

Section 703.2 (c) (3) is a provision 
which was not included in the proposed 
Rule. The provision would require war¬ 
rantors to provide consumers with a brief 
description of Mechanism procedures. 
The change reflects concerns expressed 
by consumer and industry representa¬ 
tives on the public record and is dis¬ 
cussed in detail, infra, at 1703.2(c)(3). 

<a) Simplified Access and Procedures 
Section 703.2(c) (f) and (2). Provisions 
of Section 703.2(c). designed to ensure 
consumer access to the Mechanism and 
simplify procedures for consumers reg¬ 
istering warranty disputes, are consistent 
with Congressional Intent expressed 
prior to passage of the Act. The Con¬ 
ference Report states that the purpose 
of informal dispute settlement mechan¬ 
isms is to. "simplify and expedite the 
resolution of warranty disputes 11 ,* (Em¬ 
phasis added) 

Consumers affairs professionals inter¬ 
viewed by Commission staff members 
consistently died the detrimental effect 
of complicated and protracted proce¬ 
dures on consumers with warranty and 


* R 1-2-6. 2666. Conference Report f to 
accompany 8. 866). 8. Report No. 931408. 
fetal Cong. 26 8mm. (1074). 
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non-warranty related complaints. Com¬ 
plicated forms, numerous levels required 
for eojnplaint resolution, even writing a 
letter detailing a consumer complaint 
can cause some consumers to “drop-out"* * 
of the complaint-handling procedure." 

A study entitled. "Fraud. Dispute and 
tli© Consumer—Responding to Consumer 
Complaints.** * discussed the complaint 
process In terms of a continuum. Less 
formal procedures require the expendi¬ 
ture of fewer resources; more formal 
procedures, i.e.. small claims court or a 
private suit, involve the expenditure of 
greater resources. The author suggested 
that at various points during this process, 
consumers reach a point where they 
"drop-out** of the process because re¬ 
sources expended become too large rela¬ 
tive to the importance of the dispute to 
the consumer.“ The requirement of 
either a pre-addressed form or a free 
telephone number for consumers to use 
In registering warranty complaints is 
designed to minimize this drop out 

The form could be as simple as a post¬ 
card. Various complaint handling me¬ 
chanisms currently use postcards to 
notify the consumer at various points in 
the complaint procedure, to follow-up on 
the success or failure of attempts to 
remedy complaints and to obtain infor¬ 
mation from consumers necessary for 
settlement of disputes." 

If the consumer is able to provide the 
Mechanism, by using the spaces Included 
on the form, with that information 
needed by the Mechanism to commence 
investigation of a dispute, the Mechanism 
will be able to begin settlement of con¬ 
sumer disputes more quickly and ef¬ 
ficiently. thus minimizing costs that 
would accrue from further contacts with 
consumers necessary to obtain needed In¬ 
formation. 

Mailing a postcard or form is less 
burdensome and time consuming than 
writing a letter. Spaces for information 


«R 1-2-3. 1225, Interview between Fred 
WsddeU. Director, Consumer Affairs Depart¬ 
ment. American Association of Retired Per¬ 
son*, and Jill Deal. FTC. May 6. 1275; R 1-2-3. 
1522. Interview between Donald P. Roths¬ 
child. Director. Consumer Protection Center, 
George Waahlngton University Law Center, 
and Jill Deal. FTC, March 21. 1275; R 1-2-3. 
1412, Interview between Christopher W. 
Wheeler. Center for the 8tudy of Responsive 
Law. and JU1 Deal, FTC. April 15. 1275. 

•• R 1-2-3. 2253. Steele, Fraud Dispute and 
the Consumer—Responding to Consumer 
Complaints . 123 V. Pa L. Rev. (1275). 

* R 1-2-3. 1722. The Direct Mall Marketing 
Association, uses postcards to notify con¬ 
sumers that action on their complaints has 
been taken. Interview with Ann Crouch Cole. 
DMMA. May 2. 1275 R 1-2-3. 1224. The Con¬ 
sumer Assistance Center of the American 
Association of Retired Perrons utilizes post¬ 
cards to follow-up on complaints. Response 
rate U great. Telephone Interview with Karen 
Blumenberg. OAC. AARP. AprU 6. 1275. R 

1-2-3, 2224, Various warrantors utilize post¬ 
cards at different stages of the complaint 
handling process. American Motor* samples 
owner cards returned to gauge consumer 
satisfaction: Frank E Moss. Chairman, Con¬ 
sumer Subcommittee, “Initiatives In Cor¬ 
porate ResponslbUlty," Committee Print. 
Prepared for use of the Senate Committee 
Commerce. Q2d Cong.. 2d Seas. (1272). 
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which the Mechanism may require for 
investigation leading to settlement of a 
consumer's warranty dispute enable the 
consumer to anticipate the Mechanism's 
needs thereby simplifying and accelerat¬ 
ing the Mechanism's complaint handling 
process. Of course, nothing contained in 
the Rule would prevent the consumer's 
writing a letter enclosing additional in¬ 
formation regarding the dispute in lieu 
of the postcard. Burdens on the con- 
smner would involve only the cost of a 
stamp and the effort of mailing the card 
or form. Thus, drop-out problems cited 
previously could be minimized. 

The Commission has determined that 
costs Incurred by the warrantor in pro¬ 
viding such Information would be rea¬ 
sonable. Since use and instruction mate¬ 
rials are commonly provided consumers 
at the time of purchase, costs of forms or 
postcards would be one more Item to be 
included in such materials. Printing 
costs for postcards do not seem great.** 

The Rule gives warrantors the option 
to include in lieu of such postcard a tele¬ 
phone number wiilch consumers may use 
without charge to register warranty com¬ 
plaints. 

Some companies already use toll-free 
numbers for consumers to register war¬ 
ranty complaints. The existence of such 
numbers enables consumers to register 
complaints speedily and conveniently. 

The case of using such numbers could 
minimize the possibility of consumer 
dropout. Such numbers would enable the 
Meclianism to handle complaints fairly 
and expeditiously, since the staff of the 
Mechanism could obtain necessary in¬ 
formation for the Mechanism to com¬ 
mence settlement of the warranty dispute 
at the time of the telephone call. 

In spite of the advantages of free tele¬ 
phone numbers In ensuring access to the 
Mechanism and accelerating the investi¬ 
gational process, they are costly; man¬ 
dating them could unduly burden 
Mechanisms and thereby contravene 
Congressional Intent to encourage war¬ 
rantors to establish Informal grievance 
settlement mechanisms. Therefore, the 
Rule provides Mechanisms with an op¬ 
tion— pre-addressed forms—which is 
effective yet not as costly. 

Section 703.2 (c)(1) and (2) engen¬ 
dered little comment on the public rec¬ 
ord regarding the need for consumer ac¬ 
cess to the Mechanism and simplified 
procedures for consumer utilization of 
the Mechanism upon the occurrence of 
a warranty dispute. 

The American Arbitration Association 
agreed that a communication by postcard 
or telephone could cut Mechanism coat© •* 
The Major Appliance Consumer Action 


"•R 1-2-3, 1224. Karen Blumenberg. CAC, 
AARP. atated that printing costs for similar 
cards amounted to 37.00/thousand when ac¬ 
complished in-house; Telephone Interview 
between Karen Blumenberg. CAO. AARP and 
Jill Deal. PTC, 4/3/75; R 1-2-3. 1127. The 
PTC print shop estimates It would coat 2 
cents per sheet which would contain 4 post¬ 
cards. 

1460. American Arbitration Associa¬ 
tion noted that: ... the burden of Investiga¬ 
tion t* kept to a minimum. (S|taff Investiga¬ 
tion may be manageable/' 


Fauci commented against attaching the 
the information required by Section 
103.2(c> to the written warranty, recom¬ 
mending Instead a "Warranty Procedural 
Guide** where all Information rcgardltiK 
the Mechanism would be placed. 1 2 3 The 
Association of Home Appliance Manu¬ 
facturers <AHAM> noted that mast 
members of MACAP already directs con¬ 
sumers to the group in a manner similar 
to that required by the Rule/" 

Two industry representatives suggests! 
that the consumer need receive only a 
pre-addressed form which be/she could 
mall to the Mechanism in order to re¬ 
ceive Instructions on how to submit a 
complaint.*' Armstrong Cork Company 
commented that such an easy and sim¬ 
ple procedure might increase frivolous 
claims." 4 However, the likelihood of pre- 
addressed forms and toll-free telephone 
numbers Increasing costs as a result of 
Increased numbers of frivolous com¬ 
plaints appears remote.'" 

Section 703/2 (1> and <2> engendered 
few comments on the record and appear 
reasonable and desirable from the stand¬ 
point of ensuring easy access to the 
Mechanism at the time consumers ex¬ 
perience warranty disputes. The provi¬ 
sions are promulgated as proposed. 

Paragraph <c> now requires the war¬ 
rantor to make four other disclosures to 
consumers: First, the name and address 
of the Mechanism must be separate! 
disclosed. If the warrantor has utilized 
the form option, consumers who had uti¬ 
lized the form and then experienced a 
further complaint might not know where 
to address their complaint if they had 
misplaced their warranty. Even if the 
Mechanism possesses a free telephone- 
number. some consumers might wish to 
write a letter instead of telephoning the 
Mechanism because of the complexity of 
the dispute. 

Additionally, the warrantor must state 
the time limits adhered to by the Mech¬ 
anism. 6ince the consumer retains the 
option to pursue other rights and remr 
dies than those created under Title I of 
the Act, the consumer should be able to 
weigh the advantages of enduring the 
delay Incurred in using the mandatory 
Mechanism against the advantages of 


* R 1-4-1, 333. MACAP 

- R 1-4-1.503. AHAM. 

’Manual instructions a>k consumers to: 

1. Check plugs, fuses, instructions; 

2. Check your dealer or the repair servi ^ 
he recommends: 

3. Notify Mr. W. C- Blank. National Serv¬ 
ice Manager. XVE Corp.. Centerville, Ohio 
6666 (or call 800-000-0000) 5 

eg . R 1-4-1. 81. NRMA (leas expen¬ 
sive to use pre-oddreoeed card for consumer 
use In obtaining Mechanism Information •- 
R 1—4—1. 46, National Furniture Manufac¬ 
turers Association (pre-addressed card for u-e 
in obtaining Mechanism Information). 

“ R 1-3-2. 423. Armstrong Cork Company 
(encouraging frivolous claims might lucres 
coats.) 

• For a discussion of the possibility of an 
increase In frivolous complaints, set the di«- 
cusston accompanying t 703.3(a) infra . Th» 
section concludes that benefits resulting from 
Increased consumer registration of legitimise 
warranty disputes outweigh the possibility of 
a small Increase In nonlegitimate complain* ‘ 
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pursuing remedies other than those 
created under Title I of the Act. Even 
those consumers unconcerned with seek¬ 
ing legal remedies should be Informed of 
the time period for resolution by the 
Mechanism. Some consumers may possess 
defective products which require imme¬ 
diate repair. For example, a housewife 
with a broken dryer and a small baby 
may wish to weigh the cost of subscrib¬ 
ing to a diaper sendee for a month be¬ 
cause of the delay caused by a mecha¬ 
nism decision against the cost of an Im¬ 
mediate repair call which will remedy the 
defect. 

The warrantor mu* * c also list the types 
of information which the Mechanism 
may require for prompt resolution of 
warranty disputes. If the consumer has 
already mailed the optional form and ex¬ 
periences another warranty complaint, 
he or she should be aware of that infor¬ 
mation needed by the Mechanism so that 
he or site can include such information 
at the time of registering his or her 
complaint and thus ensure the Mecha¬ 
nism's ability to fairly and expeditiously 
settle warranty disputes. 

If the consumer is provided with a 
telephone number which he or she may 
use without charge, the consumer should 
know of the information which the 
Mechanism requires for prompt resolu¬ 
tion of the dispute prior to placing a call 
ifRlsterlng a complaint. For example, a 
consumer, noting such disclosures, would 
be able to determine such Information 
as brand, model number, date of pur¬ 
chase and place of purchase thus ex¬ 
pediting calls placed to the Mechanism. 
This could result in lower costs Incurred 
by the Mechanism from use of such num¬ 
bers and increased ability to handle dis¬ 
putes fairly and expeditiously. 

Provision 703.2(c) <3> has been added 
to require the warrantor to disclose brief 
information regarding Mechanism pro¬ 
cedures. It has been transferred to Sec¬ 
tion 703.2(c) primarily in response to 
adverse comments received on the rec¬ 
ord regarding 5 703.5<b> discussed in de¬ 
tail, infra . 

Proposed I 703.5<b> originally required 

that: 

ti>) Upon notification of a dispute, tho 
Mechanism shall Immediately Inform both 
ne warrantor and the consumer of receipt 
♦I ^Pnte. an d *hall promptly supply 
t-hj consumer with a description of the pro* 
cedutes and time limits adhered to bv the 
Mechanism. 

The Final Rule provision 703.5(b) now 

reads: 

(b) Upon notification of a dispute, the 
Mechanism shall immediately Inform both 
warrantor and the consumer of receipt 
°t the dispute. 

Under the final Rule, the burden of the 
Mechanism is reduced at the time of re¬ 
ceipt of a dispute, since the Mechanism 
*^n now acknowledge receipt of a dis- 
^ J*) 1 wishes, by dispatch of a post¬ 
card The postcard could refer consum- 

nm!°i. n !? nnaUon Mechanism 

um * limits, procedures and types of In¬ 


formation required from consumers 
either In the written warranty or sep¬ 
arate materials accompanying the 
product 

The provision is a reasonable attempt 
to reduce administrative burdens on the 
Mechanism. Reducing such burdens 
would act to decrease costs thus posing 
an added incentive to warrantors to in¬ 
corporate Mechanisms. Proposed pro¬ 
visions 703.2(c) (2). (3) and (4) have 
been incorporated into the final Rule 
as Section 703.2(c), (2), (4) and (5). 

These subparagraphs appear to be a 
reasonable means for consumer to gain 
easy access to the Mechanism by the 
use of simplified procedures. Moreover, 
no adverse comment was addressed to 
these provisions on the Record. The ad¬ 
dition of provision 703.2* c> <3 > will give 
consumers additional information need¬ 
ed at the time of warranty disputes and 
will also eliminate a potentially costly 
notification step by the Mechanism. 

b. Consumer Awareness . Paragraphs 
(c) and (d), providing easy access to 
the Mechanism and simplified proce¬ 
dures for filing complaints, arc designed 
to ensure that the consumer will be 
aware of the existence of the Mecha¬ 
nism at the time when that information 
is Important—at the time a warranty 
dispute arises. Paragraph (d> requires 
that: 

(d) The warrantor sbail take steps rea¬ 
sonably calculated to make consumers 
aware of the Mechanism's existence at the 
time consumers experience warranty dis¬ 
putes. 

Both paragrAplis reflect concern ex¬ 
pressed In the Senate Report which 
stressed that Mechanisms will be useful 
only If their existence is known." 

Although under the proposed Rule 
brief information regarding the existence 
of the Mechanism must be included on 
the face of the written warranty, studies 
on consumer complaint registration pat¬ 
terns and interview’s with consumer af¬ 
fairs professionals indicated that more 
information is necessary so that con¬ 
sumers have information regarding 
Mechanism at points where they are 
likely to turn when a warranty complaint 
surf aces. Providing consumers with prod¬ 
uct use and Instruction materials is a 
common industry practice.* The Stall 
Report indicated that a number of con¬ 
sumer affairs professionals have noted 
consumer tendencies to avoid reading 
use and instruction materials until a 
complaint arises* While consumers 
might misplace a warranty or fail to con¬ 
sult it at the time of experiencing a prod¬ 
uct malfunction or defect, a larger num¬ 
ber of consumers would be more likely 
to consult use and instructions materials 
in on effort to remedy the malfunction 
or determine the procedure for contact¬ 
ing the retailer or warrantor to remedy 
malfunctions or defects. 

Thus, placing more detailed informa¬ 
tion regarding the Mechanism at a lo- 


*R 1-2-3. 1183. 8cmite Report. 

* Rl-a-3. 248. Staff Report. 

• id. 


cation where consumers would be likely 
to turn in case of a product malfunction 
or defect would serve as a valuable guide 
to consumers on procedures to follow for 
remedying such complaints. Reference 
to the location of more detailed infor¬ 
mation on the face of the written war¬ 
ranty serves to assure consumer access 
at the time of complaints. Consumers are 
thus provided with both brief and more 
detailed information at two points where 
they arc likely to turn when a warranty 
problem surfaces. 

The importance of consumer aware- 
nes of the Meclumi&m was stressed in 
comments received on the record. 
Christopher Wheeler, from the Center 
for the Study of Responsive Law. testified 
to the need for Mechanism visibility and 
expressed doubt that the proposed Rule 
provisions would accomplish this pur¬ 
pose" David Swankin. National Consum¬ 
ers League, stressed the Importance of 
consumer awareness as a way to improve 
the general quality of dispute handling. 

Few comments were received on the 
record concerning provisions of Para¬ 
graph 703.2(c) designed to ensure con¬ 
sumer access to the Mechanism at the 
time warranty disputes occur. Comments 
supported placing information recquired 
by Paragraph (c> in the written war¬ 
ranty or in an operations manual as both 
reasonable and desirable * 

The Commission has thus concluded 
that provisions of Paragraph (c) de¬ 
signed to ensure consumer awareness of 
tho Mechanism at the time warranty 
disputes arise should be promulgated as 
proposed. 

More extensive comments were re¬ 
ceived on the record concerning proposed 
Paragraph id). The provision has been 
modified to require a warrantor to take 

R 1-6. p, 57. Center for the Study of 
B*%pouMvc Law. September 18, 1975. The 
Center noted that: Like a tree falling In 
the forest. If consumers do not know about 
this mechanism. It never exUU*\ 

0 See e.g., TR 225-228, Oucnthcr Baum- 
gart, AHAM who noted that MACAP* 

. . {experience has been that the moet 
effective method la the appearance of the 
name and address of the panel in the In¬ 
struction book. All the previous publicity. 
Including a Johnny Carson Show plug oue 
night and many consumer columnists—does 
not have nearly the effect from what 1 have 
observed from the simple information in the 
Instruction book/’ Set also, R 1-8, 99, Char¬ 
lotte Pownel). Long Beach. California De¬ 
partment of Consumer Affairs noted that: 

“A number of our consumers have been 
Introduced to various arbitration mechan¬ 
isms of industry (CRICAP. MACAP. Carpet 
Institute) through the mediation efforts of 
our ageucy. Our experience has been that, 
prior to being apprised of such mechanisms 
tiirough our agency, our consumers, at least 
has no knowledge of their existence. . . ! 
The most logical method of disclosing an 
arbitration mechanism prior to the sale of 
a consumer product would be on the prod¬ 
uct packaging and in the operating manual 
of the product.” See also: R 1-8. 38. National 
Consumer Law Center. But . tee, R 1-4-1, 504. 
AHAM (urged deletion of that provision of 
former provision I 7032(o) (3) providing for 
a disclosure of time limits adhered to by the 
Mechanism. AHAM found time limits for 
Mechanism decisions generally undesirable). 


fEOERAl RECI5IER, VOL 40, NO. 251—WEDNESDAY. DECEMBER 31, 1975 






6019$ 

reasonable step® to make consumers 
aware of its Mechanism. Reasons for the 
modification are discussed infra in this 
section. The proposed provision would 
have required warrantors to provide to 
sellers and service centers the more de¬ 
tailed information regarding the Mecha¬ 
nisms required by Paragraph (c), Addi¬ 
tionally. warrantors would have been 
required to take steps reasonably calcu¬ 
lated to ensure that this Information was 
provided to consumers requesting such 
information or registering warranty dis¬ 
putes. The provision was originally pro¬ 
posed in response to studies which showed 
that most consumers commence regis¬ 
tration of a warranty or non-warranty 
complaint by what consumer affairs pro¬ 
fessionals term, “banging on the 
counter** of the warrantor’s retailer or 
service center."* Proposed Paragraph (d) 
therefore required more detailed Infor¬ 
mation to be provided at those places 
where warrantor's products are sold and 
serviced. In order to ensure that retailers 
and service centers provided the Infor¬ 
mation to consumers requesting It or 
registering a warranty complaint, a re¬ 
quirement that a warrantor was required 
to take those reasonable steps calculated 
to ensure that such Information would 
be distributed to such consumers was 
included. While it may have been difficult 
for a warrantor to police all retailers and 
service centers to ensure that such in¬ 
formation was properly distributed, the 
warrantor was required to offer incen¬ 
tives to retailers and sendee centers that 
would maximise the possibility that such 
Information would be duly distributed. 

Suggestions that warrantors be re¬ 
quired to engage in media advertising to 
publicize the existence of Mechanisms 
were rejected, because substantial costs 
Involved might discourage warrantors 
from sponsoring Mechanisms, thereby 
frustrating Congressional Intent." The 
requirements in Paragraphs (c) and <d) 
were designed to work together to reach 
most consumers at the time when they 
most needed access to the Mechanism 
without placing an unreasonable finan¬ 
cial burden on the Mechanism. 

While the provisions of Paragraph (c> 
evoked little criticism on the record. Par¬ 
agraph (d) was criticized by warrantors 
and consumer representatives alike. War¬ 
rantors criticized the provision as both 
unnecessary and unenforceable " 

The National Retail Merchants Asso¬ 
ciation <NRMA>, found the provision to 
bo unnecessary. Retailers would provide 


• See, n 1-2-3, 2256, Mason and Him**, An 
Exploratory Behavioural and Socio-Economic 
Profile of Consumer Action About Dinsatis¬ 
faction tclth Selected Household Appliances, 
7 Journal of Consumer Affairs (1073)* R 1* 
2-3. 2953. 8Uwl». Frond Dispute and the Con¬ 
sumer—Responding to Consumer Com¬ 
plaints, 123 O Pa. L. He*. (1076). R 1-2-3, 
21S6, Diamond. Ward and Faber. Consumer 
Problems and Consumerism—An Analysis of 
Calls to a Consumer Hot Line , Marketing 
Science Institute. December. 1074. 

• R 1-3-3.050, Staff Report. 

m See, ejg., R 1-3-1. 81 (unfair to retailere); 
R 1-4-1, 47 (lack of warrantor control over 
re tall en). 
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this Information to consumers in the In¬ 
terest of future goodwill whether or not 
the warrantor required retailers to give 
out such information." 

In contrast, consumer representatives 
commented that the provision was not 
stringent enough to fulfill its purpose of 
making consumers aware of the Mecha¬ 
nism's existence at the time warranty 
disputes occur." A number of consumer 
representatives suggested that stickers 
should be attached to the product itself 
as a way of informing consumers about 
the Mechanism's existence at the time 
of warranty disputes* 

One group noted that signs should be 
posted at retailers and service centers as 
an additional way to inform consumers 
of the availability of the information." 
provisions for not requiring warrantors 
Other groups criticized the proposed 
to engage In media advertising—a 
method they felt sure would result In 
consumer awareness of the Mechanism’s 
existence * 


- R 1-4-1. 82. See, also. R-l-3-3. 818. The 
Chicago Better Business Bureau commented 
that: 703.2(d) Is . . . -very broad and unen¬ 
forceable. It It our considered belief that this 
should be left to self-regulatory effort* and 
the Federal Trade Commission, where indi¬ 
cated. Responsible and capable warrantors 
will view their settlement procedures as a 
marketing factor and we will all benefit from 
this approach.” But, see, TR 102-103, Dean 
Dc term an. Vice President, Council of Better 
Business* Bureaus, who commented on the 
desirability, from CBBB’s point of view, of 
placing the burden to provide such Informa¬ 
tion on the retailer. However. Deierman 
noted the Impossibility of enforcing the pro¬ 
vision. 

But. see also, TR 170. Ray A flier bach. Na¬ 
tional Association of Kitchen Dealers who 
commented that Section 7033 (c) and (d) 
were sufficient to ensure consumer awareness 

• See, e#^ R 1-8, 55. Center for the Study 
of Responsive Law, September 16, 1975; R -1, 
165, Wisconsin Governor's Council for Con¬ 
sumer Affaire; TR 149, Shelby County Legal 
Services. 

But see, TR 128, MACAP. who etnphatlcaUy 
supported the proposed provision. The panel 
chairman commented that; "We contend 
that there ought to be some responsibility 
from the manufacturer to the dealer and 
the servicer and that the manufacturer ought 
to provide the people to whom he sella and 
the people to whom he gives the authority 
to deal as an authorized dealer.” 

R 1-6, 158, Connecticut Citizen’s Research 
Group agreed with MACAP: “Particular stress 
should be put on the responsibility of large 
discount centers to make Information con¬ 
cerning warranties and dispute mechanisms 
rotidily available.” 

m See, ep„ TR 161-152, Shelby County Le¬ 
gal Services (cheaper tor warrantors to pro¬ 
vide stickers than providing the required in¬ 
formation to retailers); R 1-6, 57-68. Center 
for the Study to Responsive Law. suggested 
that if the product were too small tor a 
sticker, the FTC could grant an exception. 
But. see. R 1-6. 159. Brian Sullivan comment¬ 
ing for Connecticut Citizen Research Group, 
found stickers to be unnecessary at this time. 
(Warrantors will voluntarily take steps to 
make Mechanism known). 

*R 1-8. 58, Center for the Study of Re¬ 
sponsive Law. 

m See, e,g„ R 1-8, 147, Joseph F. Thomas, 
Executive Director, Wisconsin Governor’s 
Council for Consumer Affaire felt media ad¬ 
vertising would create Increased awareness of 
the entire warranty system. 


ChrUtopher Wheeler, Center for the 
Study of Responsive Law. offered the 
most detailed explanation for the neces¬ 
sity of media advertising." Wheeler 
stressed that advertising would be the 
only certain way to ensure Mechanism 
visibility." He recommended that war¬ 
rantors be required to engage in media 
advertising at a cost of at least l per¬ 
cent of gross sales” since companies 
routinely spend up to 25 percent of their 
gross sales in product advertising.* 
Wheeler found the proposed require¬ 
ments too general to be enforced.* 

Responding to warrantor and consum¬ 
er criticism, the Commission has revised 
proposed provision 703.2(d) to requtre 
warrantors to take steps reasonably cal¬ 
culated to ensure consumer awareness of 
the Mechanism at the time warranty dis¬ 
putes occur. The change Is designed to 
balance concerns expressed by Industry 
and consumer representatives on the 
public record. First, it offers warrantors 
flexibility lacking in the proposed pro¬ 
vision. The Commission is aware of gen¬ 
eral testimony on the public record re¬ 
garding differing warrantor distribution 
and marketing methods. Some warran¬ 
tors retain direct control over dealers or 
service centers by means of franchise 
agreements. This arrangement lends It¬ 
self easily to provision of Mechanism In¬ 
formation to retailers since the warran¬ 
tor may require retailers to provide this 
Information by including the require¬ 
ment as a part of a dealer/warrantor 
agreement. Varying methods of warran¬ 
tor control over product distribution and 
marketing fall between complete control 
over retailers and none at all. The oppo¬ 
site end of the spectrum is reflected by 
warrantors selling only to Jobbers. Here, 
the warrantor effectively maintains no 
control over the final distribution of his 
product. Thus, proposed provision 703.2 
(d) may have been possible for some 
warrantors to enforce but impossible for 
others and would not ensure maximum 
consumer awareness. 

Warrantors with complete control over 
product distribution and marketing may 
wish to provide information to retailers 
for distribution to consumers; in con¬ 
trast, a warrantor selling only to Jobbers 
may wish to engage In media advertising 
to publicize the Mechanism's existence. 
From a public relations standpoint. 


•R 1-8. 56-57, Center for the Study of 
Responsive Law. 

n ld^ Center tor the Study of Responsive 
Law stated: “Experience with MACAP in 
some cities has shown that single broadcast 
descriptions of MACAP produce sudden and 
direct dispute referrals In large numbers 
The Maryland Stale Home Improvement 
Commission discovered that media publicity 
of their existence and their action against a 
particular business led to a huge Influx of 
complaints against that business.** 

« Id. at 57. 

** Id. CSRL, Wheeler gave the Center’s rea¬ 
soning: ”... If companies can routinely 
spend up to 25% of the gross sales In ad¬ 
vertising the merits of their products, they 
can afford to spend l percent telling the con¬ 
sumer wbat to do should something go 
wrong with their product.” 

« Id. nt 56. 
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some warrantors may want to publicize 
o Mechanism more than others. While 
.some warrantors may elect to engage in 
widespread media advertising; others, 
because of budgetary considerations, may 
wish to utilize alternate avenues to create 
awareness. Salesmen may wish to pro¬ 
vide point of sale material by means of 
posters or signs. Some warrantors may 
wish to use product stickers. Others may 
wish to publicize a Mechanism by partic¬ 
ipating in T.V. "talk" shows or providing 
materials for use by consumer column¬ 
ists. 

The new provision effectively deals 
with consumer representatives* criticism 
that provision of Mechanism materials 
to retailers would not sufficiently ensure 
i onsumer awareness. Many different ave¬ 
nues can now be utilized to ensure the 
level of awareness desired by these repre- 

vntatives. Criticism that the provision 
is unenforceable Ls addressed by a new 
provision under 8 703.7(b)(1) which re¬ 
quires an impartial auditor to evaluate 
annually warrantors* efforts to make 
consumers aware of the Mechanism's ex¬ 
istence. Warrantors incorporating a 
Mechanism will realize that to comply 
with the Rule they must publicize the 
Mechanism's existence and will be ac¬ 
countable annually for such efforts. Au¬ 
dit reports indicating a lack of reason¬ 
able efforts by the warrantor would pro¬ 
vide the Commission with a means to en¬ 
force compliance with the Rule. 

Thus, by offering warrantors flexible 
means of complying with provision 
703^(di and permitting warrantors to 
engage in a variety of means to publicize 
the Mechanism's existence, the Commis¬ 
sion has concluded that provision 
703.2(d) creates a reasonable balance 
between warrantor and consumer in¬ 
terests. Objections to the unenforccabll- 
lty of the provision have been dealt with 
by the addition of an audit provision 
w hich will provide the Commission with 
information as to compliance or non- 
compliance. See. 1 703.7(b)(1). infra. 
Warrantors will be able to balance cost 
and public relations considerations while 
adhering to a general requirement that 
will result in consumer awareness of the 
Mechanism. 

redress available directly from the 

WARRANTOR 

Nothing contained in paragraphs <b). (c) 
or (d) or this section shall limit the war¬ 
rantor*# option to encourage consumers to 
redress directly from the warrantor as 
long as the warrantor doe* not expressly re¬ 
quire consumers to seek redress directly from 
the warrantor. The warrantor shall proceed 
fairly and expeditiously to attempt to resolve 
all disputes submitted directly to the war¬ 
rantor. 

This provision has been modified to 
preserve a warrantor’s option to oncour- 
“3c consumers to seek redress directly 
from the warrantor so long as he 'she 
do<» not expressly require consumers to 
^ck redress directly from the warrantor. 
The provision retains optional direct 
access to the Mechanism for consumers 
at any time during, prior to or after a 
uim-antor*® handling of the complaint 

The original provision read: 


Nothing contained In paragraphs (b) (c) 
or (d) of this section shall limit the war¬ 
rantor's option to encourage consumers to 
seek redrew* directly from the warrantor; but 
the warrantor shall clearly and conspicuously 
disclose that access to the Mechanism ls 
available without restriction at a consumers 
option. The warrantor shall proceed fairly 
and expeditiously to attempt to resolve all 
disputes submitted directly to the warrantor. 

The Staff Report noted the reasoning 
of the original provision: 

Some warrantors may wish to minimise 
Mechanism costs by promptly handling dis¬ 
putes at the retail or corporate level to avoid 
referrals to the Mechanism. The proposed 
provision Is not Intended to discourage nor 
burden current legitimate attempts of war¬ 
rantors to settle disputed complaints. 

Some warrantors have Interna) complaint 
handltng processes which require consumers 
to go through various levels during the 
course of settlement. For example, automo¬ 
bile warrantors sometimes oak consumers to 
go first to a dealer, then to a factory or re¬ 
gional representative, and then resort to the 
home office of the warrantor. It is possible 
that some number of consumers may elect 
to use a warrantor’s process only to discover 
that the process involves shuttling back and 
forth between different corporate levels. An 
example of this ls contained In a letter from 
a consumer to the PTC which describes 
thirty separate unsuccessful attempts to 
remedy a warranted auto transmission de¬ 
fect. The Proposed Rule requires Ihe dis¬ 
closure to the consumer that access to the 
Mechanism u available at any time at a con¬ 
sumer's option. 

In order to prevent some consumers from 
electing In good faith to undergo a warran¬ 
tor dispute settlement process which delays 
and frustrates rather than expedites dispute 
settlement, the proposed Rule included a 
general requirement that warrantor com¬ 
plaint handling mechanisms operate fairly 
and expeditiously. As Indicated earlier this 
did not set a new standard, but merely in¬ 
corporates the existing standard under Sec¬ 
tion 8(a) of the TO Act.'* 

The above provision engendered exten¬ 
sive favorable and unfavorable comment 
on the public record. In response to such 
comments, discussed infra in this Sec¬ 
tion. the Commission has eliminated the 
provision requiring warrantors to clearly 
and conspicuously disclose that direct ac¬ 
cess to the Mechanism is always avail¬ 
able at the consumer’s option. However, 
the Commission has added a provision 
that would prohibit a warrantor from ex¬ 
pressly providing that a consumer seek 
redress directly from a warrantor before 
proceeding to the Mechanism. 

It should be noted that the reasoning 
behind the provision remains unchanged 
The provision has been modified in light 
of the Act's purpose to encourage war¬ 
rantors to adopt Mechanisms so that con¬ 
sumer warranty disputes can be settled 
fairly and expeditiously. Comments from 
industry representatives discussed below 
strongly indicated that warrantor inter¬ 
pretations of the proposed provision 
would dissuade warrantors from incor¬ 
porating Mechanisms. Consumers would 
have experienced no benefits from a rule 
that created no Mechanisms for the set¬ 
tlement of warranty disputes. However, 
our original concerns over the possibility 
of consumer frustration and drop-out 


•R 1-2-3. Staff Report 


from internal warrantor complaint han¬ 
dling procedures are reflected by the 
maintenance of the provision allowing 
consumers direct access to the Mecha¬ 
nism at any stage of the complaint pro¬ 
cedure. 

(a) Industry Comment Reyarding Di¬ 
rect Access. Industry representatives 
stressed that adoption of the proposed 
provision would discourage warrantors 
from incorporating Mechanisms.'" 

Many warrantors cited their present 
Internal complaint handling procedures 
with pride.** Comments were received in¬ 
dicating that direct consumer access 
would result in atrophy of present war¬ 
rantor complaint handling procedures 
and destroy desirable buyer-seller rela¬ 
tionships. 77 A number of industry repre¬ 
sentatives requested that consumer use 
of internal complaint handling proce¬ 
dures be required before contact of the 
Mechanism* Some warrantors and con¬ 
sumer representatives noted the desir¬ 
ability of encouraging direct buycr/scllcr 
contact.” A number of comments Indi¬ 
cated that consumers already resort to 
the retailer/warrantor and would con¬ 
tinue to do so in spite of the proposed 
Rule provision."* One comment noted 


n See. eg.. TR 70. Dean Detcrman, Council 
of Belter Business; R 1-3-1. 247. J. Q. Penney 
h Co.; TR 1248. Walker Manufacturing Co; 
TR 1782, General Electric; TR 2067. Singer 
Sewing Machine; TR 1210. Whirlpool Cor¬ 
poration; TR 009. Southern Furniture Manu¬ 
facturer! Association. 

^ See, eg.. TR 1772. General Electric; TR 
1240. Walker Manufacturing Co.; lit 2474, 
Wool worth Company; TR 1216. Whirlpool 
Corporation; TR 2058. Singer Sewing Machine 
Corporation; R 14 2. 687. Bullock** North¬ 
ern California. 

11 See. eg.. R 1-3-2. 687, Bullock'*, North¬ 
ern California; R 1-3-3. 815, Chicago Better 
Business Bureau. 

" See, eg.. R 1-3-2. 422. Armstrong Cork 
Co.; R 14 2. 433. Defrlea and Flske. Chicago. 
Illinois; TR 610. Southern Furniture Manu¬ 
facturers An social Ion; R 1-3-3. 082. Whirl¬ 
pool Corporation; R 1-3-1. 247, J. C. Penney 
& Co. 

"See. eg.. TR 1406. Schwinn Bicycle Cor¬ 
poration; TR 80-81. Council of Better Busi¬ 
ness Bureaus; TR 126. MACAP; TR 1314. 
Indianapolis. Indiana Better Business Bu¬ 
reau; R 1-6. 87. National Consumer* League, 
TR 2086-2087. Singer 8ewlng Machine; R 
1-3-1. 284. Giant Poods Corporation: TR 
2151, Kit Manufacturing Company: TR 82 
Council of Better Business Bureaus; TR 2197 
Orange County, California, Office of Con¬ 
sumer Affatrs; TR 2041. Hcrschcl Elkins. Dep¬ 
uty Attorney General, Slate of California. 
TR 2137. '‘Consumer Newsletter". 

•gee. eg„ TR 2098. Legal Aid Foundation 
Long Beach. California; TR 843-844. Profes¬ 
sor Donald P. Rothschild, '‘Consumer Help*. 
George Washington University, Washington 
D.C ; TR 1478, American Arbitration Associa¬ 
tion; R I-4-l. 621. MACAP (Indicated that 
out of 192 complaints reeetved by MACAP 
during the week of September 22. 1076. 110 
were referred to manufacturers. However, the 
comment did not indicate which consumers 
submitting complaints had already con¬ 
tacted the retailer); TR 96. Council of Better 
Business Bureaus (Vice President Detcrman 
indicated that 50% of those contacting the 
BBB. had already contacted the business); 
TR 2429, John Pound. San Francisco Con¬ 
sumer Action, testified that around 10 to 20\ 
of consumers contacting his group had failed 
to contact the retaller/ieller. 
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that such contacts are In the best In¬ 
terest of warrantors, retailers and sellers 
since the strongest Impetus for redress of 
disputes stems from the good-will of both 
warrantors and retailers.* * 1 Consumer 
representatives noted that some con¬ 
sumers may have valid reasons for not 
contacting a retailer or warrantor upon 
experiencing a dispute." 

A common reason cited by consumer 
representatives fearing an express re¬ 
quirement that consumers resort first to 
In-house procedures was that consumers 
might be shuttled back and forth be¬ 
tween different corporate levels." Com- 


TR 1647. Professor Lawrence Feldman. 
University of lUinoU. Chicago. 

»3re. eg., TR 38. Cathleen O-Rellly, Con¬ 
sumer Federation of America, commented 
that some consumers may have had par¬ 
ticularly frustrating prior experience* with a 
warrantor or seller and do not wish to repeat 
a meaningless process; TR 844, Professor Don¬ 
ald P. Rothschild. “Consumer Help". George 
Washington University. Washington. DC, 
commented that some consumers may be 
hostile or embarrassed. Rothschild noted that 
some consumers are naturally hostile after 
discovering that a warrantled product Is de¬ 
fective. Some consumers are unable to ad¬ 
vocate their dispute. RothachUd gave senior 
citizens as an example of thaee easily 
frustrated and discouraged by attempts to 
remedy disputes through Internal warrantor 
procedures; See, also. TR 1804. Consumer 
Fraud Division. Cook County State Attorney 
General's Ofllce. Chicago. Illinois. 

• R l-~8,70. Center for the Study of Respon¬ 
sive Law. Christopher Wheeler noted that 
“run-arounds" by warrantors may not be a 
result of conscious policy, stating that: 

**It Is fundamental to understand that a 
perceived “run-around" 1* not always the 
result of conscious policy. Rather In a generic 
sense. It Is the result of the franchiser-fran¬ 
chisee or manufacturer-dealer relationships 
which have come to dominate our market 
structure. Inherent in these relationship* is 
the issue of accountability. Where the buck 
finally stops becomes a central, dominating 
question. Thus with even the best of com¬ 
plaint-handling intentions, sellers on occa¬ 
sion must send the consumer elsewhere In 
the corporate structure to get a decision on 
his claim." 

TR 686. Cleveland Cltlcens Action Group: 
TR 037. Board of Freeholder* of New Jersey: 
R 1-4-1, 505. AHAM (consumers would not 
undergo shuttling If they contacted MACAP). 
See, of so. The record reflects comment* from 
consumer representative* and consumer* 
noting the occurrence of the shuttling 
process: 

R 1-8. 101. Long Beach Department of Con¬ 
sumer Affairs (consumer with a defective 
dryer whose vain attempts to remedy the de¬ 
fect lasted over a yean: TR 1803-1815. Ron¬ 
ald Rodrigues, a consumer who testified 
regarding lengthy attempts to remedy auto 
tire defects: TR 1918-11, Governor's Con¬ 
sumer Advocate's Office. State of Illinois, 
(auto dealer withholding warranty service 
from an uninformed Spanish speaking con¬ 
sumer): TR 1815-1826. John CxarneckL a 
consumer commented that his attempt* ortr 
a six month period at various corporate levels 
to remedy a water leak In a new Plymouth 
Duster had been unsuccessful: R 1-5. 185-86. 
Joseph R. Hohrum, a consumer who testified 
regarding vain attempt* to correct defects In 
4 electric stove* over 5 years: R 1-6. 287. Ray 
Lindsey. Onadalajara, Mexico, a oonsumer 
who recounted unsuccessful effort* with his 
Ford dealer and factory representative* to 
correct front grill and window problem*. 
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menu Indicated that consumers, frus¬ 
trated and discouraged by this shuttling 
process, sometimes drop their complaints, 
thus leaving Some disputes unsolved." 

(c) Alternatives Available Without 
Requiring Consumers To Directly Con- 
tact A Warrantor/Retailer, Some com¬ 
ments suggested that alternative means 
were available to balance the desire of 
warrantors to utilize Internal complaint 
handling procedures thus minimizing 
costs and still guard against consumers 
dropping out of the complaint handling 
process.* 

Two comments suggested that the 
Commission promulgate rules for war¬ 
rantor internal complaint-handling pro¬ 
cedures." Other comments indicated that 
the proposed provision did not bar war¬ 
rantors from encouraging consumers to 
use internal complaint handling proce¬ 
dures before resorting to the Mechanism, 
noting that contacting the warrantor/ 
seller Is a natural tendency of consum¬ 
ers.* Consumer representatives com- 


M See, e.p„ R 1-6. 71, Christopher Wheeler, 
Center for the Study of Responsive Law, 
noted that: .. consumers wUl drop out In 

rapid numbers os they find they are forced 
to proceed through one corporate layer alter 
another. If the "run-around" Is an inherent 
structural by-product of our present corpo¬ 
rate structure, public policy should not ex¬ 
acerbate It. Public policy should bypass It": 
R 1-8. 165. Governor's Council for Consumer 
Affairs, State of Wisconsin which noted that: 
"Granted, many consumers arc very per¬ 
sistent. but our experience has been that U 
docs not take many obstacles to discourage 
the consumer in pursuing a complaint . . . 
Some drop the complaint* If they face the 
prospect of a long, involved dispute settle¬ 
ment procedure; others contact a govern¬ 
ment or Independent consumer agency to in¬ 
tervene on their behalf, others do nothing;" 
Tr 852-853. Professor Donald P. Rothschild. 
George Washington University. Washington, 
D.C„ “Consumer Help" who commented that 
even with extensive follow-up procedures, 
of the 3800 consumers who complained 
to the Center In the past year dropped out 
with disputes unresolved. Rothschild noted 
that this was a very tow figure Rothschild 
noted that elderly persons are especially prone 
to dropping a complaint; R 1-4. 821. MACAP 
(The panel followed up on 107 referrals they 
hod made to manufacturers In June. 1975. 
Ouly thirty-nine consumers responded to the 
Panel** request for Information regarding 
the disposition of their complaint. Of those 
responding. 8% or 3 out of the 39, had made 
no attempts to contact the warrantor). See, 
also: TR 96. Council of Better Business Bu¬ 
reaus (Consumers can become discouraged If 
they contact the wrong person). 

“See. eg., TR 1303. Indianapolis, Indiana. 
Better Business Bureau Director Bay Dear- 
lug suggested that the warrantor should no¬ 
tify Us customer In writing stating the reason 
for the rejection. That same written notifica¬ 
tion could advise the customer that he can 
nppeal the decision and set forth the steps 
necessary to Initiate such appeal. 

* See, eg., R 1-6. 91. National Consumers 
League; TR 112. Council of Better Business 
Bureau*. 

Cut, see, TR 243-244, Center for the Study 
of Responsive Law. (supported the provision 
and disfwvared the Commission's creation of 
a tiered system). 

• See, eg., TR 843-844. Professor Donald P. 
Rothschild, “Consumer Help", Oeorge Wash¬ 
ington University. Washington. D.C. (as a 
practical matter, consumers will always have 


men ted that U the Mechanism received 
complaints from consumers who had not 
first contacted a retailer or a warrantor, 
nothing In the proposed Rule would pre¬ 
vent the Mechanism from referring such 
complaints to the warrantor for resolu¬ 
tion." By keeping track of complaints 
referred to a warrantor, the Mechanism 
would thus minimize consumer drop¬ 
out/* Administrative costs, including staff 
time and recordkeeping, result from 
monitoring such complaints. 

However, such costs could be balanced 
against the desirability of minimizing 
consumer drop-out." 

conclusion 

In response to comments received on 
the public record regarding provision 
703.2(d) requiring the warrantor to 
clearly and conspicuously disclose t!bat 
direct access to the Mechanism is always 
a consumer option, the Commission has 
modified the provision. Warrantors need 
not disclose clearly and conspicuously 
that direct access Is optional but may not 
expressly require consumers to resort to 
internal complaint handling procedure*. 
Objections by warrantors that the pro¬ 
posed disclosure would destroy present 
complaint handling procedures, over¬ 
burden the Mechanism, and result in 
added costs to warrantors and consum¬ 
ers. have been met by omitting the neces¬ 
sity for warrantors to clearly and con- 


to use In-house procedure*): TR 54. Con¬ 
sumer Federation of America suggested what 
it considered to be w non-threatening dis¬ 
closure method to be used If in-house pro¬ 
cedures were optional: 

"The law requires us to Inform you of your 
right and the mechanism which will attempt 
complaint mechanism described above In 
paragraph such and such. We respect the 
right and the mechanism which will attempt 
to nettle the dispute within 40 days. However, 
you may choose to first contact our own com¬ 
plaint department which has settled 85 per¬ 
cent of all complaints to the satisfaction of 
the customer within seven days at no expense 
to the customer. We encourage you to con¬ 
tact us first because we want to satisfy you 
In the fairest and fastest way possible “ 

See, also. R 1-6. 61-62. Center for the 8ludv 
of Responsive Law 

•• See, eg „ TR 855. Professor Donald P. 
Rothschild. "Consumer Help". George Wash¬ 
ington University, Washington. D.O. (this 
procedure would aid fair and expeditious 
resolution of disputes); TR 706, Cleveland 
Citizens Action Council. **... the warrantor la 
free to encourage them to go through their 
own ln-house procedure . . . ft)t probably 
saves money...." 

•See. eg. TR 851. Professor Donald P. 
Rothschild. "Consumer Help”. George Wash¬ 
ington University. Washington, D.C. (the 
University's "Consumer Help" program fol¬ 
low* this procedure); TR 132. MACAP Panel 
Member, John Rose testified that although 
the Panel dose not follow up on the com¬ 
plaint, the consumer Is placed on the proper 
track, 

•See, eg., R 1-4-1. 622, Comment of 
MACAP »lo*-; savings in operating time by 
not tracking complaints); TR 853. Professor 
Donald Rothschild. "Consumer Help". George 
Washington University. Washington. D.C 
(follow-up procedures initially created a coet 
burden on the “Consumer Help" program but 
the problem soon disappeared); TR 96. Coun¬ 
cil of Better Business Bureaus (costs would 
not increase toy a significant amount). 
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splcuoualy disclose the direct access op¬ 
tion. As a result of the modification, war¬ 
rantors will thus bo encouraged to in¬ 
corporate Mechanisms as well as present 
in-house complaint handling procedures. 
With the establishment of these Mecha¬ 
nisms, consumers will be able to have 
warranty disputes settled fairly and ex- 
i Utlouily. 

However, the Commission's initial pro¬ 
vision allowing consumers direct access 
to the Mechanism has been retained in 
the final Rule. Strong consumer support 
lor this provision can be found in the 
Record. Consumers may resort to the 
Mechanism at any time, thus minimizing 
the possibility that some consumers may 
bi shuttled back and forth within a cor¬ 
porate structure and drop out with un¬ 
resolved complaints. Possibilities of in¬ 
creased complaints over-burdening the 
Mechanism and increasing costs arc 
minimized by the Mechanism's ability to 
refer complaints v a warrantors for set¬ 
tlement while working within time con¬ 
straints imposed by the Rule. Thus added 
protection to consumers against dis- 
r 1 mgement and drop-out has been pro¬ 
vided. Moreover, warrantors are required 
to handle disputes fairly and expedi¬ 
tiously. 

Thus, the Commission has concluded 
that the modification of the Rule is rea¬ 
son tible and necessary to ensure the bal¬ 
ance of warrantor and consumer Inter¬ 
ests envisioned by Cor^ress in the Act. 
The provision as promulgated maximally 
* I'ouragea warrantors to incorporate 
Mechanisms while utilizing present in¬ 
to mise complaint handling procedures 
but ensures that consumers do not drop 
out of a prolonged and complicated com¬ 
plaint handling procedure that would 
fail to settle warrant disputes fairly 
nud expeditiously. 

"'ISTUTXS SUBMITTED DIRECTLY TO THE 
WARRANTOR 

(o) Whenever a dispute U submitted di- 
rvcuy to the warrantor, the warrantor shall, 
within a reasonable time, decide whether, 
s: <1 to what extent, it will satisfy the oon- 
fci.mer, and inform the consumer of Its de¬ 
cision. in its notification to the consumer 
of it* * decision, the warrantor shall Include 
the information required In I 703.2. <b) and 
(cl. 

Section 703.2(e) deals with the war¬ 
rantor's obligation to make a decision 
rega-ding a warranty dispute submitted 
directly to the warrantor Within a rea¬ 
sonable time and notify the consumer 
o* this decision. At the same time, the 
warrantor would provide information 
regarding the Mechanism required by 
S^tion 703.2 (b) and (c). The provision 
promulgated differs from the proposed 
version. The change reflects comment 
received on the record regarding the 
iroposed provision's potential burden- 
vmeneaa. As a result, the Commission 
uas adopted an alternative frequently 
proposed on the record. The alternative 
Provision reduces a warrantor's bur¬ 
dens to forward unresolved disputes to 
fne Mechanism. However, the new pro- 
ision ensures that consumers will re- 
feIv * notice of a warrantor's decision 
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and necessary information allowing 
them to easily and quickly register their 
complaints with the Mechanism. 

Section 703.2(e) originally provided 
that: 

(#) Whenever the warrantor determine* 
that a dispute submitted directly to it can¬ 
not be resolved to the consumer** satisfac¬ 
tion. the warrantor that] Immediately re¬ 
fer the dispute to the Mechanism, together 
with any information which the Mechanism 
may require for prompt resolution of 
warranty dispute*. 

The Staff Report's reasoning for the 
original provision requiring warrantors 
to forward unresolved complaints to the 
Mechanism was that since the Mecha¬ 
nism served as the warrantor’s oppor¬ 
tunity to cure, he should be obliged to 
forward unresolved disputes to the Mech¬ 
anism. Materials received from war¬ 
rantors regarding such disputes could 
be used by the Mechanism to resolve 
these disputes wititin a shorter time, 
thus reducing the Mechanism's inves¬ 
tigatory burden.* The provision en¬ 
gendered little consumer comment. 
MACAP favored the provision as a state¬ 
ment of good Intent by the warrantor * 
Industry comments on the provision 
were generally unfavorable.** One indus¬ 
try comment suggested that the provision 
is burdensome since warrantors have no 
clear way of determining whether con¬ 
sumers are satisfied.* The provl&ioji 
could thus discourage warrantors from 
incorporating Mechanisms* It was 
noted that frivolous clAims sometimes 
arise and the necessity of forwarding 
such complain ts could increase costs to 
the Mechanism and warrantors* 

The alternative frequently suggested 
and adopted in the final Rule was that 
the warrantor should instead be obliged 
to notify the consumer of his decision 
in writing and provide information re¬ 
garding Mechanism operations." The 
most persuasive testimony on the desir¬ 
ability of this alternative was given by 
Gerald Aksen of the American Arbitra¬ 
tion Association (AAA). Aksen cited U> 
the AAA’s experience with New York 
State's No-Fault Insurance Program. 
The program's uhlforra denial of claim 
form is sent to consumers upon the in¬ 
surance company's decision to deny a 
claim. Upon receipt of the company’s 
written refusal, the consumer fills out 
the simple form and moils it to the AAA 


*R 1-2-3.954 

•R 1-4-1. 385. MACAP; But. 9CC, R 1-8, 
143, New York City Office of Consumer Af¬ 
fairs (opposed the original provision for 
forwarding the dispute without first obtain¬ 
ing th > consumer * consent). 

m Bu*. ice, R 1-3-1, 290. Union Carbide 
Corporation (suggested that the pbraae 
•immediately forward” be changed to 
• promptly forward'*). 

•R 1-4-1. 608, AHAM. R 1-4-1. 48. NAPM 

• H 1-3-1. 83 -84. Mohasco. 

"TR 1302. Indianapolis, Indiana Better 
Business Bureau: R 1-4-1. 98, NEMA. TO 
84-85. Council of Bet Ur Business Bureau*. 

K TR 1302, Indianapolis. Indiana Bet Ur 
Business Bureau; R 1-3-3. 188. Chicago. Illi¬ 
nois Better Business Bureau; TR 85-38, 
Council of Better Buxines* Bureaus. 
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to commence arbitration proceedings.* 
Aksen suggested the written denial of a 
warranty dispute would provide the 
Mechanism with a firm basis to begin 
investigatory work on the dispute* 

While reducing burdens on the 
Mechanism and warrantor which might 
discourage establishment of Mecha¬ 
nisms, the modified provision provides 
consumers with notice of the warrantor's 
decision respecting a dispute and infor¬ 
mation regarding the Mechanism. More¬ 
over, written denial of a dispute will give 
the Mechanism a starting point from 
which to begin investigation. 

ADDITIONAL WARRANTOR DUTIES 

(f) The warrantor shall: (I) respond fully 
and promptly to reasonable requests by the 
Mechanism for Information relating to dis¬ 
putes; 

Paragraph (f) ensures a warrantor's 
good faith cooperation with the Mech¬ 
anism he has elected to serve as his op¬ 
portunity to cure. Since the Act speci¬ 
fies that the Mechanism shall settle 
warranty disputes fairly and expedi¬ 
tiously, the warrantor must assist the 
Mechanism in any reasonable ways that 
would help the Mechanism comply with 
the Rules. With the exception minor 
changes in language in 703.2(f), the pro¬ 
vision has been adopted as proposed. 

As proposed, paragraph 703.2(f) (1> 
provided that the warrantor respond 
fully’ and promptly to requests by the 
Mechanism for information. In the 
course of investigating and settling war¬ 
ranty disputes, the Mechanism might re¬ 
quire additional information from the 
warrantor on various facets of the dis¬ 
pute. Under the proposed Rule, the 
Mechanism would have only 40 days from 
receipt of the dispute to decide the dis¬ 
pute. If a warrantor were to refuse to 
provide information necessary for the 
Mechanism's decision, the Mechanism 
could be delayed In settling a dispute and 
thereby fail to comply with the proposed 
Rule. Thus, good faith by the warrantor 
implies full and complete cooperation to 
requests made by the Mechanism for the 
purpose of settling warranty disputes. 
Minor changes have been effected in the 
wording of the section in response to 
comments received on the record. The 
word -reasonable" has been added to re¬ 
quests made by the Mechanisms to war¬ 
rantors for information. Moreover, such 
requests must be related to disputes. The 
addition of these terms was suggested by 
comments stating that the provision in 
its original form might be burdensome 
and discourage some warrantors from es¬ 
tablishing Mechanisms."* The Commis¬ 
sion has concluded that changes in the 
language of Section 703.2(f) (1> are rea¬ 
sonable. The section now provides that 
tiie warrantor respond to reasonable re¬ 
quests by the Mechanism for information 
relating to the dispute. 


"TR 1483-1486, American Arbitration As¬ 
sociation. 

•/d. at 1486 

m R 1-4-1, 48. KAFM; R 1-4-1, 82. NRMA 
R 1-3-1, 290. Union Carbide Corporation; 
But. «k. R 1-4-1. 608, AHAM. (section un¬ 
necessary). 
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(f) (2) upon notification of any decision of 
the Mechanism that would require action on 
the part of the warrantor, immediately notify 
the Mechanism whether, and to what extent, 
warrantor will abide by the decision; 

Tills provision has been promulgated 
as proposed. The Staff Report on the pro¬ 
vision Indicated that: 

Failure of the warrantor Immediately to 
notify the Meehan lorn whether and to what 
extent It will abide by the Mechanism’* de¬ 
cision would again show a lack of good faith 
by the warrantor In the Mechanism It ha* 
elected a* hi* right to cure. Under the pro¬ 
posed Rule, the warrantor will have known 
of the existence of the dispute and have had 
more than a month to consider Its actions re¬ 
garding a Mechanism decision- Under the pro¬ 
posed Rule, the Mechanism has 40 days to 
decide the dispute, obtain a decision from a 
warrantor as to whether the warrantor will 
abide by the decision, and notify the con¬ 
sumer of his decision, Were the warrantor 
to delay notification of the Mechanism of hla 
decision, the Mechanism, operating as war¬ 
rantor's right to cure, would fall to comply 
with the proposed Rule. 

Failure to notify the consumer of the war¬ 
rantor's Intended actions would further delay 
consumers from seeking legal remedies 
created under Title I of the Act since pas¬ 
sage of the 40 days ends warrantor s light to 
cure. Since the consumer has made a deci¬ 
sion or been required to forebear suit in 
order to alTord tbe warrantor a right to cure, 
further delay* from the Mechanism because 
of warrantor failure to reply would be un¬ 
reasonable."* 

The provision engendered few com¬ 
ments on the public record.”* The provi¬ 
sion appears necessary to ensure the 
Mechanism's ability to comply with the 
Rule. Moreover, the Commission has con¬ 
cluded that since warrantors have elected 
to incorporate Mechanisms, it Is reason¬ 
able to require warrantors to aid the 
compliance of their duly-incorporated 
Mechaulsms by Immediate notification as 
to a warrantor's decision to accept or re¬ 
ject a Mechanism decision. 

(f)(3) perform any obligations It has 
agreed to. 

Paragraph (f)(3) of the Rule is pro¬ 
mulgated as proposed. The provision 
would require warrantors to perform any 
obligations agreed to. The warrantor is 
not bound to abide by the decisions of 
the Mechanism even though he has in¬ 
corporated the Mechanism into the terms 
of the written warranty. 

The rationale for the provision was in¬ 
dicated in the Staff Report: 

While the warrantor may decide not to 
abide by some of the decisions of It* duly 
Incorporated Mechanism, upon 1U notifica¬ 
tion by the Mechanism and agreement to per¬ 
form. lair tie** require* that the warrantor 
be bound to perform such agreed-to obliga¬ 
tion*. 

At the lime of notification, the warrantor 
was free to decide to abide or not to abide 
by the decision of the Mechanism. The Mech¬ 
anism. compelled by the Rule to deckle a 
warranty dispute within 40 days, must have 


R 1-2-3. 955-957. Staff Report 
'*See. tfs, R 1-4-1, 48. NAFM (’immedi¬ 
ately** unneceaaartly harsh): R 1-3-1, 200 
Union Carbide ("promptly” not "Immedi¬ 
ately”); R 1-4-1, 606, A HAM (provision un¬ 
necessary). 
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already notified tbe consumer of the war¬ 
rantor’s decision to perform. Thus, assured 
by the Mechanism that the warrantor would 
perform, the consumer would have delayed 
seeking legal redress created under Title I 
of the Act. Failure of the warrantor to per¬ 
form agreed-to obligations would mean that 
warranty disputes were not. In fact, settled 
fairly and expeditiously by the warrantor’s 
Mechanism, would delay consumers from 
seeking legal remedies available after the 40 
days had passed, and would show lack or good 
faith on the part of the warrantor.** 

Only two comments were received on 
the propoisal. Virginia Knauer. Office of 
Consumer Affairs. HEW. asked that the 
Commission require a warrantor to state 
in the warranty to what extent he/she 
agreed to abide by Mechanism deci¬ 
sions. 1 * 

Tlie Commission promulgates Section 
703.2(f)(3) as proposed and has deter¬ 
mined from the Record that the provi¬ 
sion requiring warrantors to perform 
obligations incurred as a result of incor¬ 
porating a Mechanism is reasonable. 

GOOD FAITH REQUIREMENT 

(g) The warrantor shall act In good faith 
in determining whether, and to what extent. 
It will abide by a Mechanism decision. 

Paragraph 703.2(g) imposes a general 
good faith requirement on warrantors 
with regard to determinations to abide 
by Mechanism decisions. It has been pro¬ 
mulgated as proposed. The rationale for 
the provision was indicated in the Staff 
Report: 

Warrantor* can choose whether or not to 
incorporate a Mechanism into the terms of 
a written warranty a* their opportunity to 
cure. Add it ion aliy, they may choose one of a 
number of different type* of Mechanism* 
which suit their particular commercial need* 
and complaint handling patterns. Warran¬ 
tor’* incorporation of a particular Mech¬ 
anism Indicate* that he, in good faith, con¬ 
sidered that the particular MechanUm 
chosen would fairly aud expeditiously settled 
warranty disputes Involving hla firm. Thus, 
since the warrantor ha* mado a conscious 
choice to Incorporate a particular Mechanism 
Into the term* of hi* written warranty, he 
should act in good faith toward such a Mech¬ 
anism and agree to abide by a substantial 
number of it* decisions. 

While the consumer is delayed from seek¬ 
ing legal remedies created under Title I of the 
Act because of mandatory utilization of the 
Mechanism, the warrantor ha* had the op¬ 
portunity to decide both whether or not 
to Incorporate a Mechanism and to choose 
among a variety of Mechanisms. 

A warrantor a failure to act In good faith 
toward his chosen Mechanism would bar the 
Mechanism from settling warranty dispute* 
fairly aud expeditiously and serve only to 
delay and frustrate consumers from seeking 
legal remedies, thus contravening the basic 
purpose of the Act. 1 ’* 


»-R 1-3-3. 967-958. 8toff Report. 

** TR 18. Virginia Knauer. Office of Con¬ 
sumer Affair*. HEW. But, tee, R 1-4-1. 608. 
AHAM (provision unnecessary). 

** R 1-2-3. 958-059. A number of existing 
third-party complaint handling mechanisms 
cite a high rate of compliance by warrantor*. 
AUTOCAP state* that no auto dealer ho* ever 
refused to abide by the panel’* decision. 
MACAP contends nearly 85% of decision* are 
complied with by warrantor*. FICAP state* 
that manufacturers generally go along with 
their decision*. 


Comments received on the record re¬ 
garding the provision were mixed. In¬ 
dustry representatives indicated resist¬ 
ance to imposing a good faith require¬ 
ment on warrantors but not consumers. • 
Two Industry representatives indicated 
that the requirements was superfluous. " 
and noted that good faith would always 
depend on the goodwill of the warran¬ 
tor. 1 " Two comments Indicated that the 
provision as proposed seeed Incorrectly 
to imply that decisions of the Mechanism 
were binding on the warrantor.'" One 
comment suggested that the Rule include 
a prima facie "good faith" defense for 
warrantors in FTC or possible court 
actions. 11 * 

Consumer representatives commented 
that the provision as written was too 
general to permit effective enforcement ,u 
One comment suggested that in deter¬ 
mining damages, a court be allowed to 
consider the fact that the warrantor had 
failed to abide by a decision he/she had 
agreed to."* One consumer representative 
suggested that a warrantor be obliged to 
abide by 85% of all decisions made by 
the Mechanism. 111 However, another con¬ 
sumer representative noted that consum¬ 
ers may submit groundless complaints. ” 

Comments received on the record re¬ 
garding Section 703.2(g) have led the 
Commission to conclude that the provi¬ 
sion fairly balances consumer and war¬ 
rantor interests and Is therefore promul¬ 
gated os proposed. 81nce the warrantor 
has incorporated a Mechanism which de¬ 
lays consumers from seeking available 
legal remedies, it should be obliged to 
abide In good faith by decisions made by 
its incorporated Mechanism. However, a 
general "good faith" requirement rather 
than a percentage figure allows the war¬ 
rantor not to comply with an occasion::) 
invalid decision. The decision to refrain 
from setting a percentage requirement 
connotes a reluctance to establish a fig¬ 
ure that might encourage a minimum 
standard. Valid disputes might be re¬ 
jected by some warrantors as exceeding 
the number required by percentas* 
figures. Some warrantors may wish to 
commit themselves to abiding by 100* 
of Mechanism decisions. The Rule doc> 
not preclude this desirable possibility 
Moreover, no workable alternatives were 
suggested on the record that would meet 
consumer criticisms regarding generality 
yet ensure that a percentage figure 
would not become a fixed minimum. 

Consumer interests are preserved by 
the "good faith" requirement of acqui- 


“•Scw, e g., R 1-3 3, 379. Alcan Bulldir g 
Products: R 1-4-1. 98-97, NEMA 
™See. eg R 1-4-1. 83, NRMA: R 1-4-1 
49. NAFM. 

^ See, e g , TR 848. NRMA. 

"See. e,g.. It 1-3-1, 83. Mobasco: R 1-3-1 
57E Quarles & Brady. Milwaukee. Wisconsin 
“•TR 353, Warranty Review Corporation 
'"See, eg. TR 2525. San Francisco Bar 
Committee on Consumer Rights: R 1-8. 53- 
Center for tbe Study of Responalve Law. 

e.g„ TR 2525. San Francisco Bar 
Committee on Consumer Right*. 

«*R 1-8. 63. Center for the Study of Re* 
* pc noire Law 

*« TR 2432. San Fronclooo Consumer Action 
(10% of the Inquiries submitted to SFCA 
are groundless). 
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essence In decisions by warrantors. As 
previously discussed, supra . at 77, con¬ 
sumer criticisms as to enforceability were 
not pomiaslve. Using audit reports to 
gauge compliance, the Commission will 
be able to proceed against warrantors 
not acting in ' good faith" by employing 
the same methods used in dealing with 
FTC Act Section 5(a) actions. 

COHPLIANCX WITH OTHER MECHANISM 
REQUIREMENTS 

ih) The warrantor shall comply with any 
reitronable requirement* ImpoecU by the 
Mo banism to fairly and expeditiously resolve 
v. .irranty disputes. 

Paragraph (h) Is a general require¬ 
ment designed to enable the Mechanism 
to require warrantors to comply with any 
nrements imposed in the Interest of 
fair and expeditious resolution of war¬ 
ranty disputes. Because of comments 
received on the record, the word "reason¬ 
able" has been added to those require¬ 
ments which may be imposed by the 
Mechanism on warrantors. The provision 
was included to permit Mechanisms to 
protide for the particular needs that will 
arise with their establishment Thus, the 
requirement provides for the possibility 
of miscellaneous housekeeping require¬ 
ments or other needs of various Mecha¬ 
nisms. Pew comments were received on 
the provision. One comment criticized 
the provision’s openendedness and felt 
It might discourage warrantor establish¬ 
ment of Mechanisms since the Mecha¬ 
nism was implicitly free to Impose any 
requirements on the warrantor.** To 
prevent the possibility of Mechanisms 
imposing unreasonable requirements on 
warrantors, the provision has been modi¬ 
fied to require warrantors to comply with 
reasonable requirements of the Mecha¬ 
nism. 

minimum requirements or the 

MECHANISM . 

Minimum requirements for informal 
dispute settlement Median isms are set 
out in Sections 703.3-703.8. A warrantor 
La prohibited by Section 703.2(a) from 
incorporating a Mechanism into the 
terms of a written warranty which does 
not comply with these requirements. 

The Staff Report states: 

Sections 703.3-703,8 are designed to per- 
nut any form of Mechanism that can settle 
depute* falily and expeditiously. General 
performance requirements are used whenever 
pebble; detailed procedural and other re¬ 
quirement* are only specified when neces¬ 
sary either to ensure fair and expeditious 
KtUement of disputes or to allow the Com- 
ruiMlon to fulfill enforcement responsi¬ 
bilities.*- 

Much comment was directed to the gen¬ 
eral approach taken by the Commission 
45 well as to specific provisions. 


J See, ej., TR 18, Virginia Knauer. Office 
or Coiuumer Affaire, HEW; R 1-3-1, 290, 
union Carbide Corporation; R 1-4-1, 49. 
NAPM; See also, R 1-4-1. 98, NEMA (sugges- 
7 ® that the Mechanism be free to impose 
additional requirements on consumers). Bvt 
R i-4-1. 506. ARAM (opposed the re- 
** *uperfltiotis). 

1-2-3,961. 


Comments were generally directed to 
the Issue of whether the proposed Rule 
struck the appropriate balance between 
"general performance requirements" and 
“detailed procedural and other require¬ 
ments." One consumer group strongly 
objected to many of the performance re¬ 
quirements. 147 Several other groups sup¬ 
ported the balance of these require¬ 
ments. 11 * 

On the other hand many warrantors 
and Industry groups protested that the 
minimum requirements of the Mech¬ 
anism were far too complex and costly. 1 * 
In response to this criticism the Commis¬ 
sion has mode revisions in many of the 
provisions to eliminate burdens not es¬ 
sential to fair and expeditious settlement 
of disputes. 

A few industry groups suggested that 
more flexibility should be built Into tho 
Rule by means of a Commission certifi¬ 
cation procedure which would be an 
alternative to the requirements of Sec¬ 
tions 703.3 through 703.8.** These com¬ 
ments were unpersuasive. Maintaining 
a required certification procedure for any 
group desiring to be named as a Mecha¬ 
nism complying with Part 703 would be 
a great burden on the Commission. It 
would also place an unnecessary burden 
on prospective Mechanisms, since they 
would no doubt be required to make 
formal submissions of relevant proce¬ 
dural and other documents to the Com¬ 
mission. The Commission’s role Is to set 
out the minimum requirements for those 
interested in offering §110 Mechanisms, 
which it has done in Part 703. The Com¬ 
mission. through its staff, has in the past 
provided guidance for those bound by its 
Rules, and it will continue to do so in the 
future. 

One final general suggestion was of¬ 
fered by the National Consumers League, 
which advocated that some of the spe¬ 
cific provisions should be waived by the 
Commission if necessary to allow a gov¬ 
ernment agency to set up a complying 
Mechanism. t: * Since the government 


m R 1-6. 43-60. Tbs Canter for the Study 
of Responsive Lew In Its prepared testimony 
stated: 

-One of the haute shortcoming* of the pro¬ 
posed Rules I* their generality. In section 
after section general goal* have been sub¬ 
stituted for clearly worded minimum stand¬ 
ards. While such goals are thought to have 
the ostensible benefit of encouraging flexi¬ 
bility. they will have the unintended effect 
of creating confusion, misunderstanding and 
ultimately frustration for those who must 
respond to the rules as well as for those who 
must enforce them Minimum standards, 
therefore, are needed to establish at least a 
baseline for performance.** 

330 TR 2226. Long Beach Department of 
Consumer Affairs: TR 242. San Francisco 
Consumer Action. 

»R 1-3-1, 73. Guren. Merritt, Sogg 4c 
Cohen: R 1-3-1. 289. Union Carbide; R 1-3-1, 
402, Zenith; R 1-3-1, 720. Massey-Ferguson; 
R 1-3-1, 854. General Electric. R 1-3-1. 961, 
963-64, Whirlpool; R 1-4-1, 31-32. GAMA; 
R 1-4-1. 79. NRMA; R 1-4-1, 180. EIA/CBO; 
R 1-4-1. 663. American Apparel Manufactur¬ 
ers Association. 

^TR 87, CBB8; R 1-4-1. 366-67. NARB. 

1X3 R 1-4. 89-90, National Consumer* 

League. 


agencies which expressed a wlUlngnc^ 
to be named as Mechanisms felt they 
could easily comply with all of the re¬ 
quirements. 1 " a waiver provision is not 
included in the Rule. 

7033 Mcttakisu Oroanuutio n Fvnbtno 
axd Htasttko 

<a) Tho Mechanism &haU be funded and 
competently staffed at a level sufficient to 
ensure fair and expedtttous resolution of 
all disputes, and shall not charge consumers 
any fee for use of the Mechanism. 

This paragraph requires that the 
Mechanism must have sufficient staff 
and funds to perform all the functions 
required by other sections of the Rule 
within the prescribed Lime limits. Ttic 
staff must be competent to gather the 
information necessary for a fair decision 
In each dispute. Competence Includes 
knowing what information Is necessary 
In each dispute and being able to get 
that Information without placing undue 
burdens on the consumer. Some Mech¬ 
anisms would require larger budgets 
and a different staff composition than 
others. For example, a Mechanism that 
actively engaged in mediation might cost 
more per dispute than a Mechanism that 
limited itself to gathering facts and 
deciding disputes. The higher cos Is of 
the first Mechanism would be due not 
only to the greater number of staff hours 
invested In each dispute but also to the 
need to hire staff persons who were 
qualified to perform the mediation func¬ 
tion fairly. 

Only a few comments were directed to 
the first portion of this paragraph. 
MACAP and AH AM (a MACAP sponsor) 
both praised the provision as written. 
MACAP felt that it "would give us more 
leverage with the sponsors in requesting 
funds as the need arises," ** A HAM 
thought the rule was "admirable In Its 
setting forth goals in such a way as to 
allow leeway in achieving the goals." 1,1 

Objections were received from NRMA 
and NAFM that it would be Impossible 
to determine beforehand the amount of 
funds necessary to ensure fair and ex¬ 
peditious resolution of disputes, so this 
provision should be modified by a phrase 
such as "reasonably’ calculated". 1 * The 
provision as written would require wai- 
r an tors to initially fund the Mechanism 
at a level estimated to be sufficient. If 
it appeared at some later date that this 
amount was Inadequate, the warrantors 
would have to increase the funding. As 
MACAP argued. Mechanisms need a 
clause such as this to use for leverage 
when requesting additional funds neces¬ 
sary to their operation from warran¬ 
tors." The weakening language sug¬ 
gested by NAFM and NRMA would 
greatly reduce this leverage and might 
harm the Mechanism's ability to handle 
all cases fairly and expeditiously. There¬ 
fore, the Rule was not changed. 


**TR 2187-2188. Orange County Office of 
Consumer Affairs; TR 2226-2226. Long Bearti 
Dept, of Consumer Affair*. 

»R 1-4-1. 387. 

*“R 1-4-1. 607. 

«R 1-4-1. 49; R 1-4-1, 83. 
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The last clause of this paragraph pro¬ 
hibits the Mechanism from charging 
consumers any fee to use the Mechanism. 
This provision Is not expressly required 
by the Act although Section 110 speaks 
of Congressional policy to encourage 
warrantor* to establish informal dispute 
settlement procedures, which implies 
that the funding of these procedures 
should be on the warrantor. The Confer¬ 
ence Reportis silent on this point. The 
sole reference to this subject in the legis¬ 
lative history Is found in the House Re¬ 
port, 1 * which Is relevant to interpreta¬ 
tion of Section 110 of the Act, because 
the conferees adopted the House version 
of Section 110. The House Report states: 
“The rules prescribed by the PTC with 
respect to such Informal dispute settle¬ 
ment procedures must also prohibit sad¬ 
dling the consumer with any costs which 
would discourage use of the proce¬ 
dure.” This indicates a legislative in¬ 
tent to prohibit placing burdens on the 
consumer which would cause the con¬ 
sumer to either drop out of the proce¬ 
dure or not enter the procedure at all. 

The Rule does permit placing some 
costs on consumers. The burden is on the 
consumer to initially notify the Mech¬ 
anism of the dispute, and the consumer 
must, under Section 703.5(c) provide the 
information needed by the Mechanism to 
fairly resolve the dispute. Additionally, 
under Section 703.5(c) the consumer 
must bear the cost of developing and sub¬ 
mitting any rebuttal evidence. This 
might include the cost of consulting ex¬ 
perts, taking photographs, getting state¬ 
ments from witnesses, and copying doc¬ 
uments. Also, if the consumer wants cop¬ 
ies of any Mechanism records relating to 
the dispute, under Section 703.8(d)(2), 
the consumer may be required to bear the 
cost 

Except for the cost of notifying the 
Mechanism and the cost of complying 
with reasonable requests for necessary 
information, all of the costs which the 
Rule allows to be placed on the consumer 
are voluntary costs, in that if the con¬ 
sumer decides not to bear them, the 
Mechanism will still render a decision. 
For example, although lack of rebuttal 
evidence may affect the decision, it will 
not effect the Mechanism’s duty to render 
a decision. Also, the Mechanism will ren¬ 
der a decision whether or not the con¬ 
sumer elects to pay for a copy of the file. 
This cost may discourage the consumer 
from pursuing other avenues of redress, 
but it will not affect the consumer’s use 
of the Mechanism. 

The Rule allows some voluntary costa 
while minimixing involuntary costs, be¬ 
cause Involuntary costa are ones that 
would cause consumers to either not uti¬ 
lize the Mechanism or to drop out before 
completion of the procedure. Involuntary 


w r i. 2-3, 1036; Conference Report to ac¬ 
company 8. 356. 8. Rep. No. 03-1408. 03rd 
Cong.. 2d Sew. < 1974). 

1-2-3, 1077, House Committee on In¬ 
terstate and Foreign Commerce. Report to 
accompany HB. 7017, H.R. Rep No. 93-1107. 
93d Cong.. 2d 8e». (1974). 

•• R 1-2-3. 1116. 


costa are the costs to which the language 
of the House Report, quoted above, la 
directed. 

As the Staff Report noted, existing In¬ 
formal dispute settlement mechanisms 
such as MACAP, FICAP. AUTOCAP, and 
BBB do not charge fees to consumers, 
and it is the general consensus of these 
groups that charging fees would discour¬ 
age consumer use of Mechanisms. 4 * 

Numerous comments were directed to 
this clause on fees. They were fairly 
equally split between those who favored 
allowing fees and those who opposed it, 
with warrantors taking the former posi¬ 
tion and consumers the latter. 

Many warrantors felt that the Mech¬ 
anism should be allowed to charge a fee 
of $25 or less. 1 * which the Mechanism 
would have discretion to refund. 1 * The 
major purpose of the fee would appar¬ 
ently be to discourage consumers from 
bringing frivolous complaints to the 
Mechanism. 1 * This idea was supported by 
only one consumer witness, 1 * who also 
felt that charging a fee mtght discourage 
some frivolous complaints. 

On the other hand, other consumer 
witnesses supported the idea of no fee to 
consumers, 1 * Some asserted that a fee 
would deter consumer use of the Mech¬ 
anism.** and some further felt that a fee 
would be unfair since the warrantor has 
the ability to force the consumer to use 
the Mechanism before pursuing certain 
other remedies.*'’* Finally, the American 
Arbitration Association which currently 
charges fees for its arbitration services, 
stated that In view of the fact that Mech¬ 
anism decisions would not be binding, it 
would be unfair to charge consumers a 
fee.** 

In summary, warrantors favor a fee to 
discourage frivolous complaints and par¬ 
tially to defray the cost of the Mecha¬ 
nism. Consumer representatives oppose a 
fee because it would discourage many 
complaints, non-frlvoious as well as friv¬ 
olous. The Commission agrees that a fee 
would reduce the number of frivolous 
complaints, but also agrees with CBBB 
which stated: “Well, our view on this 
whole Lssue is that while you may end up 
with a few frivolous complaints by not 
charging, by and large you would dis¬ 
courage more complainants from coming 
in with the kind of disputes we handle if 


tsa r 1-2-3 964. 

«»»R 1-3-1. 165. Lear Sicglcr; R 1-3-3. 927- 
28, Amana; TR 63-64. NAHB: TR 831-832. 
Quren. Merritt. Sogg & Cohen; TR 1983- 
1984. Morkcl Electrical Product*. 

mr 185; R 1-3-2. 378. Alcan Build¬ 

ing Products; TR 63-64; TR 1983 

1-4-1. 624-25. NAHB; TR 64-65; TR 
831: TR 1480-1481. AAA. 

‘“TR 2222 25. Long Beach Dept, of Con¬ 
sumer Affairs. 

« R 1-6. 19. National Consumer Law Cen¬ 
ter; R 1-6. 158. Conn. Citizen Research 
Group; R 1-8, 148. Wis. Oovcrnor** Council 
for Consumer Affairs: TR 870-872. Donald P. 
Rothwchlld: TR 1480 1482. AAA; TR 2081- 
2082, 2102. Legal Aid Foundation of Long 
Beach; TR 2271. Calif. Citizen* Action 
Council. 

1-6. 19; TR 871-872; TR 2102. 

* R 1-6, 19; TR 2081 2082. 

* TR 1480-1482 


you did charge.” ** This, coupled with the 
facts that the warrantor can compel the 
consumer to use the Mechanism and 
that Mechanism decisions are not legalJy 
binding, mandates that no fee be chargee] 
to the consumer. 

IN PC PEN PENCE OF THE MECHANISM 

(b) Tho warrantor and the sponsor of the 
Mechanism (if other than the warrantori 
shall twice all steps necessary to ensure thsi 
the Mechanism, and It* member* and starr. 
are sufficiently Insulated from the warranto: 
and the sponsor, so that the decision* of th«- 
members and the performance of the stair 
are not Influenced by either the warrantor 
or the sponsor. Necessary steps shall include, 
at a minimum, committing fund* In advancr. 
basing personnel decision* solely on merit, 
and not assigning conflicting warrantor or 
sponsor duties to Mechanism staff persons 

This paragraph states the general re¬ 
quirement that the Mechanism must be 
organized so as to avoid the possibility 
thnt the decisions of the members or the 
actions of the staff (e.g.. information 
gathering, mediation > could be controlled 
or influenced by the warrantor or 
sponsor. 

Two industry groups criticized the gen¬ 
eral approach taken by the first sentence 
of this paragraph. Both the National As¬ 
sociation of Furniture Manufacturer 
<NAFM) and NRMA suggested deleting 
this provision arguing that it was un¬ 
necessary.** This is the only portion oC 
the Rule dealing with staff performance 
Since competence of staff is critical to 
the fair and expeditious handling of dis¬ 
putes. this provision remains unchanged 

Several comments requested clarifica¬ 
tion as to whether certain entities such 
a s warrantor subsidiaries.*“ trade asso¬ 
ciations. 143 and law firms ,a could act as 
Mechanisms. As the Staff Report indi¬ 
cated. the Rule is not intended to specify 
the structure of the Mechanism. It states: 
”lSection 703.3(b)! is stated as a per¬ 
formance requirement so as not to ex¬ 
clude some forms of Mechanisms that 
might be capable of fairly and expedi¬ 
tiously settling disputes.” 1 " It further 
provides: “Two basic types of mecha¬ 
nisms are envisioned by the Act and by 
this Rule—mechanisms established by 
individual warrantors and mechanisms 
established by groups of warrantors” 
These two sentences make it clear that 
the form of a Mechanism Is unimportant 
It can be totally supported by one war¬ 
rantor (e.g.. a subsidiary of the warran¬ 
tor), it can be supported by a group of 
warrantors (e.g.. a trade association', or 
it can be an independent organization 
that contracts with one or more war¬ 
rantors to handle disputes (e.g., a law 
firm). The important point is whether 
the Mechanism satisfies the performance 
requirement of “sufficiently Insulated”. 


‘•TR 107-108 

'+ R 1-4-1, 50; R i-4-1,83. 

Mt TR 349. Warranty Review Corp. 

*“R 1-3-3, 1106, Kit Manufacturinx. B u 
4-1, 283. Specialty Equipment Manufacturr r?i 
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** R 1-3-1.51. North American Phillip* 
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Of course, a Mechanism that is supported 
by a single warrantor will have to take 
special precautions to ensure sufficient 
insulation. 

The second sentence of Paragraph <b) 
lists several steps which must be taken 
to insulate the Mechanism. The proposed 
Rule mentioned these steps but did not 
require them. No criticism was directed 
at these steps, and one consumer group 
argued that these three items were essen¬ 
tial . m The Commission has concluded 
that these steps at a minimum are nec¬ 
essary elements of insulation. Therefore, 
the provision now makes them 
mandatory. 

The rest of the comments relating to 
this paragraph came from consumer rep¬ 
resentatives who wanted more specificity 
as to necessary Insulation. Several as- 
.^erted that Mechanism staff should not 
be drawn from any of the warrantors* * 
operating divisions 1 " and should pro¬ 
vide no service to warrantors other than 
dispute settlement.’* 4 The prohibition 
against “assigning conflicting warrantor 
or sponsor duties to Mechanism staff 
i-ersons** adequately responds to this 
concern. 

Two consumer groups proposed that 
the length of time which funds must be 
committed In advance should be speci¬ 
fied. 14 * Since the necessary time period 
might vary greatly among different forms 
of Mechanisms, the Rule does not specify 
It. Under the Rule adequacy of any time 
period will be judged by the “sufficient 
insulation** standard. 

Other suggestions for specificity were 
as follows: Mechanism offices and staff 
totally separated from warrantor and 
.sensor offices and staff w , two year 
term for members “ tenured position for 
head of staff renewable every 3 years *, 
and prohibition of Mechanism staff 
working for warrantors during the 3 
years prior and the 3 years subsequent to 
Mechanism employment.** The Com¬ 
mission has declined to make such pro¬ 
visions mandatory for two reasons. First, 
there Is great benefit in allowing Inno¬ 
vation among Mechanisms, and not fore¬ 
closing any form of Mechanism that can 
fairly and expeditiously settle disputes. 
Second, there is insufficient support on 
the record that these Items are essen¬ 
tial to ensure fairness. 

OTHER MECHANISM REQUIREMENTS 

(c) Tb© Mechanism shall impose any other 
r<'AAonabl« requirements necessary to ensure 


144 H 1-0. 52. CSRL. 

,4, R 1-5. 240-50. consumer; TR 16. Vtr- 
Xoauer, Office of Consumer Affairs, 
HEW; TR 156, Shelby County Legal Services 

Assn. 

’* Hi 098, Cleveland Citizen Action Move¬ 
ment. 


TR 35. CPA (annually); TR 698. Cleve¬ 
land Citizen Action Movement (6 months), 
0 * *' *To—R i^j. 52-53. CSRL; TR 2095- 

*0WJ. Legal Aid Foundation of Long Beach 
l-4-t. 507-08. AHAM: TR 138-127 
MACAP; TR 1225-1226. Whirlpool. 
n K 1-2-8, 1420, CSRL. 
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TR 36, CPA; TR 247. C8RL. 


that the members and staff act fairly and 
expeditiously ln each dispute. 

The Rule sets the genera] requirements 
that are needed for fair and expeditious 
settlement of disputes, but does not at¬ 
tempt to specify details, because the 
Commission recognizes that these may 
be different for each Mechanism. This 
paragraph places on the Mechanism the 
duty to specify the details necessary to 
ensure that the Mechanism, whatever 
its form, complies with the general re¬ 
quirements of this Rule. For example, 
the Mechanism will have to set rules 
governing budgeting, selection and as¬ 
signment of personnel, and the operation 
of the information gathering (and medi¬ 
ation) and decision making processes. As 
long as these rules result In a Mecha¬ 
nism operation that complies with the 
other requirements of this Rule, this 
paragraph is satisfied. 

Little comment was directed at this 
provision. MACAP gave It strong sup¬ 
port** One criticism was that it appeared 
to give the Mechanism unlimited au¬ 
thority to Impose requirements on war¬ 
rantors and sponsors."* To remedy this 
the word “reasonable" was added to 
modify “requirements**, consistent with 
the Commission’s Intent In the proposed 
provision; and the paragraph was re¬ 
vised to apply’ only to “members and 
staff** rather than to “members, staff 
and warrantors", the language used in 
tlie proposed Rule. 

Section 703.4 Qualification or 
Members 

Section 703.4 specifies the required 
characteristics of that person or those 
persons actually deciding a dispute. The 
Act requires the Commission to provide 
for participation in Mechanisms by in¬ 
dependent or governmental entitles. 
8ection 703.4 sets the minimum require¬ 
ments for this type of participation 
which arc necessary for fair settlement 
of disputes. 

INDEPENDENCE FROM PARTIES 

<«) No member deciding a dispute shall be: 

(1) A party to the dispute, or an employee 
or agent of a party other than for purposes 
of deciding disputes; or 

(2) A person who Is or may became a party 
Ln any legal action. Including but not limited 
to class actions, relating to the product or 
complaint ln dispute, or an employee or agent 
of such person other than for purposes of 
deciding disputes. 

For purposes of this paragraph (a) a per¬ 
son shall not bo considered a “party" solely 
because he or she acquires or owns an In¬ 
terest in a party solely for investment, and 
the acquisition or ownership of an interest 
which Is offered to the general public shall 
be prima facie evidence or 1U acquisition or 
ownership solely for Investment. 

Paragraph <a> excludes those persons 
who either have or may have a direct 
interest in the dispute, and anyone di¬ 
rectly related to those persons. The sec¬ 
ond port of Paragraph <a> is designed 
to exclude those persons who would have 
a direct Interest in a class action or other 
type of legal action that might arise 


m R1-4-1, 367. 

m TR 18. V irgini a Knauer. Offir* of Con¬ 
sumer Affair*. HEW, 


relating to the product or complaint ln 
dispute. Warranty complaints mAy in¬ 
volve a generic problem with a product 
that could result ln a class action or a 
legal action against persons other than 
the warrantor. For example, a generic 
problem ln a warrantor's product could 
result In a class action by numerous con¬ 
sumers against the warrantor and all 
distributors and retailers of the war¬ 
rantor’s product Section 703.4(a)(3) 
would exclude not only the warrantor 
and the Initial consumer, but also all 
other consumers and all distributors and 
retailers of that particular product 

Only one witness criticized the total 
exclusion of parties from a role in 
decision-making. Alcan Building Prod¬ 
ucts felt that the warrantor should have 
a one-third vote In any decision relating 
to one of Its products. 1 * Since relevant 
input will be received from the warrantor 
during the Investigation and mediation 
phases of complaint handling, the Com¬ 
mission Is not persuaded that the war¬ 
rantor should be allowed additional in¬ 
put and a vote during the decision phase 

Paragraph (a) is intended only to ex¬ 
clude those persons with a direct interest 
Jn the dispute. Therefore, the last sent¬ 
ence Indicates that persons holding a 
stock or other interest in a party which 
is held solely for investment are not in¬ 
tended to be excluded. The fact that the 
interest is publicly offered is prima facie 
evidence of Its acquisition solely for in¬ 
vestment. In cases where the interest is 
substantial or is used for control, or In¬ 
fluence. the prima facie showing would 
be rebutted. 

Differing viewpoints were presented on 
this provision. One trade association 
wanted this exception expanded to allow 
members to participate in u profit- 
sharing plan operated by the Mechanism 
or the warrantor.** On the other hand, 
several consumer representatives ob¬ 
jected to any exception for stockhold¬ 
ers, 1 * and one went so far as to suggest 
that Paragraph (a) should be broadened 
to exclude families of stockholders 
Finally, two industry representatives 
argued that stock ownership in a war¬ 
rantor would not bias a member, so the 
provision was correct as written. 1 "* After 
considering all of the record comment, 
the Commission has determined that 
this provision strikes the appropriate 
balance. 

INDEPENDENCE FROM COMMERCIAL 
INTEREST 

<b) When one or two members are de¬ 
ciding a dispute, all shall be persons having 
no dlroct involvement In the manufacture, 
distribution, sale or service of any product. 
When three or more members are deciding 
a dispute, at least two-thirds shall be per¬ 
sons having no direct involvement ln the 
manufacture, distribution, sale or service 
of any product. "Direct involvement** shall 


m R 1-3-2. 380-81. 
m R 1-4-1, 84. NRMA 
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not include Acquiring or owning an Interest 
solely for Investment, and the acquisition or 
ownership of an Interest which Is offered to 
the general public shall be prims facte 
evidence of its acquisition or ownership solely 
for Investment. Nothing contained In this 
section shall prevent the members from con¬ 
sulting with any persons knowledgeable In 
tho technical, commercial or other areas 
relating to the product which Is the subject 
or the dispute. 

(c) Members shall be persons interested 
In the fair and expeditious settlement of 
consumer disputes. 

Section 110<a> (2) of the Act requires 
"participation in such procedure by in¬ 
dependent or governmental entities*'. 
Hie Conference Report uses the terms 
"independent" and "consumer" inter¬ 
changeably. and goes on to define inde¬ 
pendent entity as "one which is not un¬ 
der the control of any party to the dis¬ 
pute". 1 " In addition the House Report 
states that these Independent or govern¬ 
mental entitles must be "completely im¬ 
partial". 1 * 1 Paragraph Cb> satisfies this 
legislative intent by requiring that at 
least two-thirds of the persons deciding 
a dispute shall be persons having no 
direct commercial interest. 

Two witnesses supported the Rule's 
definition of independence—"no direct 
involvement . . because members 
should be "entirely free of industry con¬ 
trol or influence" 143 . and "industry domi¬ 
nation" should not be allow^ed. 1- 

Many of the witnesses were critical 
of the definition, because it either ex¬ 
cluded too many persons or did not ex¬ 
clude enough. Some were of the opinion 
that the provision would not ensure that 
at least some members were concerned 
with the consumer's interests.’** To 
remedy this without unduly hampering 
the process of selecting members. Para¬ 
graph (c) was added to the Rule. This 
provision is similar to requirements of 
some existing informal dispute settle¬ 
ment groups. 1- It sets a performance re¬ 
quirement which can be used by the 
Commission to ensure that the Mecha¬ 
nism members are protecting consumers* 
rights within the Mechanism. 

Two consumer groups recommended a 
provision which would prohibit members 
from being employed by warrantors for 
a certain period of time prior to or sub¬ 
sequent to being members.*" No other 
comments were received on this proposal, 
and the Commission finds that such a 
far-reaching prohibition as this Is not 
necessary to ensure that members are 
persons who will decide fairly. Para¬ 
graph (c> achieves the same result with¬ 
out excluding countless people who might 
render excellent decisions. 

Two comments recommended reducing 
the scope of the "direct Involvement" 


’•R 1-3-3.1050 
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definition by changing the word "prod¬ 
uct" to "consumer product" m or "prod¬ 
ucts involved in the dispute". 1 " Since the 
purpose of this provision ia to minimize 
the Mechanism's producer bias, and not 
simply consumer producer bias, and even 
the appearance of producer bias,"* these 
comments were unpersuasive. 

One further comment came from the 
CBBB, which recommended use of a sys¬ 
tem similar to the one now in use to select 
arbitrators.* - They allow the business and 
the consumer in each case to choose the 
arbitrator from a list that is sent out 
prior to the hearing. The list contains tho 
names of a group of arbitrators together 
with information as to their backgrounds 
and affiliations. This system may be 
workable for disputes handled on a local 
level by a group such as the BBB, but im¬ 
posing it os the only system on all types 
of Mechanisms docs not appear to be 
warranted. The Rule does not prohibit a 
Mechanism from using this method to 
select members to decide a dispute from 
among the persons that satisfy the re¬ 
quirements of Section 703.4. 

The requirement that two-thirds of 
the deciders be independent received a 
few comments ranging from one advocat¬ 
ing total Independence ,n to several pro¬ 
posing little or no independence. 1 " None 
of the testimony convinced the Commis¬ 
sion that it should alter the two-thirds 
requirement, which comports with the 
standards set by several existing mecha¬ 
nisms.*** 

In Paragraph (b), as in Paragraph <a>. 
the Intent is to exclude only those with a 
direct interest. Therefore, those holding 
an Interest solely for investment are not 
deemed to have a direct commercial in¬ 
terest. For the same reasons as those 
stated In the discussion of Paragraph 
(a). the Commission has determined that 
tills strikes the appropriate balance. 

Some testimony Indicated that the 
final sentence of Paragraph (b). which 
expressly allows the members to use con¬ 
sultants, is necessary for a fair decision 
in some disputes. Two industry witnesses 
complained that Paragraph (b) excludes 
from being members many persons whose 
technical expertise would be useful and 
possibly necessary to decide many dis¬ 
putes.™ The "consultants" sentence en¬ 
sures that expertise such as this will not 
be lost even though these persons will 
not have a vote In the decision-making 
process. 

Section 703.5 Operation or the 
Mechanism 

Sections 703.3 and 703.4 prescribe the 
general requirements tor the organiza¬ 
tion of the Mechanism. Section 703.5. on 
the other hand, sets out the specific re- 
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qulrements which Lite Mechanism murt 
satisfy each time it Is notified of a dis¬ 
pute. This section is specific, but it con¬ 
tinues the basic policy of the Rule which 
is In setting performance goals whenever 
possible, where such goals can be 
achieved by using whatever means the 
Mechanism finds most suited to Its par¬ 
ticular form of organization and com¬ 
plaint patterns. 

WRITTEN PROCEDURES 

(a) The MechanUm shall e*t*bll*h written 
operating procedures which shall Include at 
least those items specified In the paragraphs 
(b)-(J) of this section. Copies of the written 
procedures shall be made available to any 
person upon request. 

Tills paragraph requires that the 
Mechanism adopt a set of operating pro¬ 
cedures which includes at least the items 
specified in the following paragraphs of 
Section 703.5. It Is expected that these 
procedures will set out in detail the or¬ 
ganization of the Mechanism and the 
means it will use to achieve the required 
performance goals. The procedures must 
also Include the Mechanism's policies 
with respect to openness and confiden¬ 
tiality of records, as required in 8ection 
703.8(b). These procedures must be in 
writing and copies must be provided to 
anyone upon request. This Is to ensure 
that persons Interested In using the 
Mechanism or reviewing its operation 
will be aware of how it is Intended to 
operate. 

No criticisms were directed at this pro¬ 
vision and one existing mechanism In¬ 
dicated that the requirement was reason¬ 
able.* 

NOTIFICATION Of PARTIES 

(b) Upon notification of a dlapute, the 
Mechanism shall immediately inform both 
tho warrantor and the consumer of receipt 
of the dispute. 

The specific step-by-step procedure 
for handling a dispute begins with this 
paragraph, which requires that the 
Mechanism acknowledge receipt of the 
dispute to both parties. As the Staff Re¬ 
port Indicates, the purpose of this re¬ 
quirement is to reduce consumer dropout 
which may result from frustration over 
an unanswered complaint.™ 

This paragraph received little com¬ 
ment. MACAP again commented that 
this requirement was reasonable.™ One 
state official felt it w*as important for 
the Rule to allow state or local consumer 
protection agencies to invoke the Mecha¬ 
nism on behalf of the consumer.* - Para¬ 
graph (b) does not limit the persons 
from whom notification of a dispute may 
come. It may come from the consumer 
the warrantor, or a representative of 
either party. The Mechanism must begin 
to exercise its duties when It receives 
notification from a responsible person 
acting on behalf of either party*. 

As proposed, this paragraph contained 
an additional clause which required the 
Mechanism to "supply to consumer with 
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r description of the procedures and time 
limits adhered to by the Mechanism” 
along with the acknowledgement. Two 
industry comments pointed out that the 
necessary information on the Mecha¬ 
nism will already be contained in the 
materials accompanying the product as 
required by Section 703.2(c) (3) and (4) 
and that the consumer’s major interest 
at the time of dispute Is obtaining a res¬ 
olution rather than learning about pro- 
ccdures. m On the basis of the record, 
the Commission adopts this view and 
has. therefore, deleted this clause from 
Section 703.5(b). 

INFORMATION GATHERING 

(o) The Mechanism shall investigate, 
gather and organize oil information neces¬ 
sary for a fair and expeditious decision In 
csch dispute. When any evidence gathered 
by or submitted to the Mechanism raises Is¬ 
sues relating to the number of repair at¬ 
tempts, the length of repair periods, the pos¬ 
sibility of unreasonable use of the product, 
or any other Issues relevant In light of Title I 
of the Act (or rules thereunder), including 
issues relating to consequential damages, or 
any other remedy under the Act (or rules 
thereunder). the Mechanism shall investi¬ 
gate these Usue*. When information which 
will or may be used In the decision, submit¬ 
ted by one party, or a consultant under 
» 703.4(b), or any other source tends to con¬ 
tradict facts submitted by the other party, 
the Mechanism shall clearly, accurately, and 
c; rnpletcly disclose to both parties the con- 

dictory information (and Its source) and 
fhall provide both parties an opportunity to 
explain or rebut the information and to 
submit additional materials. The Mecha¬ 
nism shall not require any Information not 
reasonably necessary to decide the dispute. 

This paragraph places the burden on 
the Mechanism to gather all of the infor¬ 
mation necessary for a fair decision in 
each dispute. It is expected that the 
Mechanism will place some of this bur¬ 
den on the parties In the form of reason¬ 
able requests for Information. The bur¬ 
den is, however. Initially placed on the 
Mechanism and unreasonable requests 
will not be permitted. The provision goes 
on to list several items of information 
that might be relevant and. therefore, 
necessary for a fair decision. The items 
listed relate to duties of the warrantor 
and the consumer mentioned in the Act 
The list Is not intended to be exclusive. 
When any of these issues or any other 
issue relevant under the Act or the war¬ 
ranty is raised by the evidence, the Mech¬ 
anism must Investigate it. Finally, this 
paragraph requires the Mechanism to 
k r ive the parties an opportunity to rebut 
any contradictory information which 
may bo used in the decision. 

MACAP stated that this provision was 
reasonable. 1- ® One witness went beyond 
this and asserted that proper investiga¬ 
tion and development of a record Is es¬ 
sential for Mechanism effectiveness.^ 
Such a record not only increases the like¬ 
lihood that any decision will be fair, but 
also encourages settlement by showing 
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the parties that there ore two sides to 
the dispute.*** 

Most of the critics of this paragraph as 
it was proposed did not object to the Idea 
of an investigation requirement, but were 
concerned that the language used could 
be interpreted to place too great a bur¬ 
den on the Mechanism. 1 * Only one wit¬ 
ness found fault with the provision as a 
whole. 1 * He felt that the Information 
should be gathered and presented to the 
Mechanism by the parties as in any other 
adversary proceeding. As a practical mat¬ 
ter. Mechanism decisions will be based on 
evidence submitted by the parties. How¬ 
ever, the Mechanism Is in the position of 
knowing whnt evidence has been submit¬ 
ted and what evidence is still necessary’ at 
any point in time, so the Investigatory 
burden is placed initially on the Mech¬ 
anism. 

One witness complained that the pro¬ 
vision was too general and the scope of 
the Investigation was without limita¬ 
tion. 1 " Other witnesses protested that 
the Mechanism should not have to un¬ 
dertake a major investigation of each 
case, but should have discretion to ad¬ 
just the scope of the investigation to the 
significance of the issues. 1 * The Rule 
does allow the Mechanism to vary' the 
scope of the investigation from dispute 
to dispute. This provision only requires 
that the basic facts in each dispute be 
gathered from the parties and key wit¬ 
nesses (e.g.. retailer, service center >. The 
Mechanism has discretion to go beyond 
that in any case and use extraordinary 
measures such as on-site inspection and 
expert testimony. 

Paragraph «c) in the proposed Rule 
appeared to require the Mechanism ac¬ 
tively to seek out issues such as number 
of repair attempts or unreasonable use 
of the product in every case. To reduce 
this burden the language was modified to 
make it clear that these issues must only 
be investigated if it appears from the 
evidence that they are involved in the 
dispute. 

The sentence in this paragraph of the 
proposed Rule requiring disclosure of 
contradictory information was criticized, 
because it could be read to apply to every 
Item of information whether or not it 
was to be used in the decision. 1 " In re¬ 
sponse to this the phrase “which will or 
may be used in the decision’' was added. 
Under this requirement, the Mechanism, 
when it receives contradictory Informa¬ 
tion which it will not and does not use 
in the decision, need not disclose the In¬ 
formation to tlie parties. 

SETTLEMENT AND DECISION 

(d) If the dispute has not been settled, 
the Meehan lam shall, as expeditiously as po*~ 
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stble but at least within 40 days of notlfica- 
tioo of the dispute, except as provided In 
paragraph (•) below: (1) render a fair de¬ 
cision based on the Information gathered 
as described In paragraph (c) of this section, 
and on any Information submitted at an 
oral presentation which conforms to the 
requirements of paragraph (f) of thbi sec¬ 
tion (A decision shall Include any remedies 
appropriate under the circumstances. Includ¬ 
ing repair, replacement, refund, reimburse¬ 
ment for expenses, compensation for dam¬ 
ages. and any other remedies available under 
the written warranty or the Act (or rules 
thereunder); and a decision shall state a 
specified reasonable time for performance.); 
(2) disclose to the warrantor its decision and 
the reasons therefor: (3) If the decision 
would require action on the part of the war¬ 
rantor, determine whether, and to what ex¬ 
tent. warrantor will abide by its decision; 
and (4) disci one to the consumer Its decision, 
the reasons therefor, warrantor's Intended 
actions (If the decision would require action 
on the part of the warrantor), and the Infor¬ 
mation described In paragraph (g) of this 
section. For purposes of this paragraph (d) a 
dispute shall be deemed settled when the 
Mechanism boa ascertained from the con¬ 
sumer that: (1) tho dispute has been settled 
to the consumer's satisfaction: and (2) tho 
settlement con Ulna a specified reasonable 
time for performance. 

<e) The Mechanism may delay the perform¬ 
ance of Its duties under paragraph <d) 
beyond the 40 day time limit: (1) where 
the period of delay Is due solely to failure of 
a consumer to provide promptly his or her 
name and address, brand name and mode) 
number of the product involved, and a state¬ 
ment as to the nature of the defect or other 
complaint: or (2) for a 7 day period In those 
cava where the consumer has made no 
attempt to seek redress directly from the 
warrantor. 

a. Settlement. The proposed Rule con¬ 
tained a separate paragraph dealing with 
settlement, which required the Mecha¬ 
nism to ratify any predecision settlement 
and disclose to the consumer the some 
information which must be disclosed 
when a decision Is rendered. The pur¬ 
pose of the proposal was to “relieve the 
Mechanism from rendering decisions in 
matters that arc no longer in contro¬ 
versy, while insuring that the consumer 
who settles receives equal treatment to 
that of the consumer who w*aJts for a 
Mechanism decision/* 1 " 

The paragraph as written received 
considerable adverse comment with no 
favorable comment to balance it. In ad¬ 
dition to being characterized as a waste 
of energy/"* the provision was objected to 
by warrantors because it would require 
them to admit liability by settling (since 
a ratified settlement would be admissi¬ 
ble in court) , m and by prospective 
Mechanisms because It would require 
them to ratify settlements with which 
they may not agree. m 

Because of these strong comments, the 
proposed settlement provision was de¬ 
leted. However, to ensure that consum¬ 
ers who elect to settle are not treated un- 
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fairly, the sentence defining settlement 
was added as the last sentence of Para¬ 
graph <d>, which deals with decision- 
making. The clause merely specifies when 
a dispute will be considered settled for 
purposes of the Rule so os to relieve the 
Mechanism of Its duty to reach a deci¬ 
sion. This occurs when the Mechanism 
ascertains from the consumer that the 
dispute has been settled to the consum¬ 
er’s satisfaction and the settlement con¬ 
tains a specified reasonable time for per¬ 
formance. Under the revised provision 
the Mechanism is not required to dis¬ 
close to the consumer the information 
contained in Section 7033(g), but must 
still follow-up under Section 703.5(h) to 
sec If performance has occurred. These 
modifications of the Rule reduce the 
burden on the Mechanism and meet the 
objections of both warrantors and Mech- 
nisms. while continuing to fulfill the pur¬ 
pose of the settlement paragraph which 
was to provide sufficient protection for 
consumers who elect to settle. 

b. Decision , The remainder of Para¬ 
graph (d) is virtually identical to Para¬ 
graph <e) of the proposed Rule. The first 
step required by this paragraph is for the 
members to render a decision. As the 
Staff Report states: 

A procedure culminating in Anything less 
than a decision .. . would give no Assurance 
of fair And expeditious settlement of dis¬ 
putes. It would provide no incentive to the 
warrantor to take action favorable to the 
consumer, because the Mechanism could not 
exert any pressure on the warrantor at any 
stage in the procedure. In addition It would 
be viewed with suspicion by consumers as 
a tool of the warrantor to delay redress of 
warranty rights. - * 

The Center for the Study of Responsive 
Law strongly supported the decision re¬ 
quirement: 

. . . (S)uch authority is important to both 
consumer and warrantor alike. Our study has 
found that one of the most frustrating 
aspects of the consumer complaint process is 
its Inconclusive new. Unless both parties go 
to Small Clatms Court or agree to binding 
arbitration, there Is no place In the system 
for a decision. Instead countless referral*, 
communications and discussions are en¬ 
couraged. with no end point* in sight. To 
reduce the frustrations inherent In this 
process, therefore, decisions are Important. 

Finally, to adopt some other procedure 
would be to risk placing impossible burdens 
of enforcement on the FTC. What rules 
could one write to ensure that mediation and 
conciliation actually took place. Where rules 
can bo kept simple and straightforward, they 
should be, and such is the case in this 
instance. , “* 

The only objections to the decision re¬ 
quirement came from persons affiliated 
with the Better Business Bureau organi¬ 
zation. Two witnesses asserted thot the 
requirement was too rigid and should be 
revised to give the Mechanism discretion 
to refuse to handle certain types of cases 
<e.g., very complex disputes, disputes In 
which both warrantor and consumer 
agree to waive the Mechanism>. m These 
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arguments were unpersuasive. It would 
be unfair to allow the Mechanism to re¬ 
fuse to handle a complex case, when a 
Mechanism decision may be the only 
remedy which the consumer can feasibly 
pursue Additionally, if an exception were 
created for cases In which the parties 
agreed to bypass the Mechanism and 
pursue other remedies such as binding 
arbitration, a Mechanism would have an 
avenue for leading consumers into 
remedies which might not operate fairly 
and which could take away consumers' 
right to bring their cases to court. There¬ 
fore. no exceptions were added to the 
Rule. ) 

Paragraph <d) requires that a decision 
shall include all appropriate remedies. 
Several strenuous objections were re¬ 
ceived which questioned the appropri¬ 
ateness of giving the Mechanism broad 
authority to fashion reliefThese com¬ 
ments interpreted this clause as provid¬ 
ing far more than was intended. The in¬ 
tent was to make dear that the Mecha¬ 
nism decision must include all relief 
which is available under the warranty 
or the Act and appropriate under the 
circumstances. 

A further requirement in this para¬ 
graph is that the decision must specify 
a time within which performance is to 
occur, and that such time must be rea¬ 
sonable. As the Staff Report Indicates: 
"An important part of any remedy is the 
time in which performance will occur. 
In a warranty dispute the length of time 
estimated by the warrantors for repair 
or replacement may be a major cause of 
the disagreement•* This provision was 
not criticized, and stands as proposed. 

After reaching a decision, the Mecha¬ 
nism must determine whether, and to 
what extent, the warrantor will abide 
by the decision, and then must disclose 
this U> the consumer along with further 
information specified in Section 703.5 
tg). One comment objected that requir¬ 
ing the Mechanism to ascertain the war¬ 
rantor’s intentions “appears to give the 
mechanism a continuing authority over 
a warrantor’s activities, not contem¬ 
plated by the Act MUr This criticism la 
not well taken, because the provision 
does not give the Mechanism any addi¬ 
tional authority over the warrantor. It 
merely requires the Mechanism to col¬ 
lect and pass along to the consumer in¬ 
formation which the consumer needs to 
decide whether or not to proceed to 
court. 

c. Time Limit. All of the duties placed 
on the Mechanism by Paragraph (d> 
must be completed within 40 days of 
notification to the Mechanism of the 
dispute. This requirement received vast 
and varied comment. Many consumer 
witnesses felt that 40 days is too long 
for a consumer to wait for resolution 
of a dispute, especially a consumer with 
a malfunctioning product and no funds 
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to repair It 1 * They suggested periods 
ranging from 10 to 30 days as more ap¬ 
propriate. A few comments stated that 
the time period is reasonable.** **• 

Industry comments were generally op¬ 
posed to the time limit as too short (00 
days was a suggested alternative) .*• or 
too inflexible (no set time limit was pro¬ 
posed by several witnesses).** 4 The Com¬ 
mission recognizes that time limits place 
burdciis on Mechanisms. However, time 
limits arc necessary to ensure that dis¬ 
putes are handled expeditiously. After 
considering all of the evidence, the Com¬ 
mission is convinced that the 40 day 
requirement strikes a reasonable bal¬ 
ance between consumers* needs for a 
speedy decision and Mechanisms’ needs 
for sufficient time to effectively resolve 
disputes. 

d. Time Limit Exceptions . Paragraph 
(e> describes two situations in which 
the Mechanism may take more than 40 
days to read) a decision and notify the 
consumer. First, the Mechanism can ex¬ 
tend the time for decision for the period 
of time caused by consumer failure to 
provide necessary Information. To close 
a potential loophole In the clause as 
proposed, the final Rule specifics those 
Items of information which are con¬ 
sidered necessary. Second, the final Rule 
permits the Mechanism to delay for 
seven days where the consumer has not 
sought redress directly from the war¬ 
rantor. Tilts was added in response to 
criticisms of the “Nothing contained 
In . . * clause which followed Section 
703.2(d) in the proposed Rule. Industry 
witnesses Indicated that allowing con¬ 
sumers direct access to the Mechanism 
would overburden the Mechanism and 
cause time delay.** The additional 7 
days allowed by tills clause is Intended 
to ease that burden by giving the Mech¬ 
anism and the warrantor sufficient 
extra time within which to investigate 
and mediate complaints. The Commis¬ 
sion has decided that It is better to give 
the Mechanism the extra time here than 
it is to require the consumer to seek 
redress directly from the warrantor 
before going to the Mechanism. 
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(f) The MechonUm may allow an oral 
presentation by a party to a dispute (or a 
party's representative) only li: (1) both 
warrantor and consumer expressly agree to 
the presentation; (2) prior to agreement the 
Mechanism fully discloses to the consumer 
the following information; (1) that the 
presentation by either party will take place 
only if both parties so agree, but that if they 
agree, and one party falls to appear at the 
agreed upon time and place, the presentation 
by the other party may still be allowed: (li) 
that the members will decide tbe dispute 
whether or not an oral presentation la made; 
(111) the proposed date, time and place for 
the presentation; and (tv) a brief descrip¬ 
tion of what will occur at the presentation 
including. If applicable, parties* rights to 
bring witnesses and/or counsel: and (3) each 
party has the right to be present during the 
>ythcr party's oral presentation. Nothing con* 
tuned In this paragraph (f) shall preclude 
the Mechanism from allowing an oral presen* 
tat Ion by one party. If the other party fails 
to appear at the agreed upon time and place, 
as long as all of the requirements of this 
} u;sgraph have been satisfied. 

This paragraph seta strict limitations 
on the use of oral presentations by the 
parties. However, an oral presentation is 
an option which a Mechanism can offer 
to the parties If It desires, but this provi¬ 
sion does not require that the Mechanism 
do so. If the Mechanism provides an op¬ 
portunity for an oral presentation, it 
must satisfy certain requirements. First, 
no oral presentation may occur unless 
both parties agree to It Second, before 
agreement the consumer must be In¬ 
formed of those facts that would affect 
his or her decision to agree. It mast be 
disclosed that an oral presentation is 
completely optional, that the warrantor 
cannot appear unless the consumer 
agrees, and that the Mechanism will 
render a decision whether or not an oral 
presentation occurs. The proposed date, 
time, and place for the presentation and 
a description of the relevant procedures, 
eights, and duties must also be disclosed. 
Third, each party has the right to be 
present during the other party's oral 
presentation. The final sentence of this 
paragraph makes It clear that once the 
parties have agreed to an oral presenta¬ 
tion, one party may be allowed to make 
a presentation whether or not the other 
party appears. This disclosure Is not in¬ 
tended to override the Section 703.5(c) 
rebuttal requirement. If the party ap¬ 
pearing presents new evidence, the other 
party must be contacted and given an 
opportunity to rebut (not necessarily In 
person) before a final decision can be 
made. 

Several types of comments were re¬ 
ceived In regard to the discretionary na¬ 
ture of oral presentations. The Staff 
Report cites the following reason for 
leaving the decision up to the Mechanism. 

It l* recognized that several existing xnech- 
*numi operate at a national level and do 

of their Information gathering by tele¬ 
phone or mail. To require an opportunity for 
an oral presentation at a reasonable time and 
place would make it impossible for these 
mechanisms to achieve tbe expeditious set¬ 
tlement of disputes which is envisioned by 
•Section 110(a) of the Act ~ 
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Support for this proposition was re¬ 
ceived from one of the existing mech¬ 
anisms. - * 

Several witnesses suggested that an 
oral presentation should be allowed when 
the consumer requests *•, or when either 
party requests.** These comments did 
not adequately support the view that the 
right to an oral presentation is essential 
at this informal level of dispute settle¬ 
ment Since the need to foster a variety 
of Mechanisms, including national ones, 
is greater than the need for oral presen¬ 
tations at the behest of the parties, the 
Commission has retained this provision. 

Two comments argued that the Mech¬ 
anism should be allowed to require the 
parties to appear before it and make 
oral presentations.™ The Rule does not 
adopt this approach, because a required 
appearance and presentation might 
cause consumers to drop out of the Mech¬ 
anism. The Staff Report states: 

Preparing for an oral presentation could 
be co«tty, as It might involve interviewing 
witnesses or developing a statement or ex¬ 
hibits. Even If a consumer does not prepare 
for an oral presentation, there are costs in¬ 
volved In merely appearing at the appointed 
time and place. If a consumer is required to 
appear upon penalty of default, these coats 
are Involuntary ones, and. as discussed at 
page 57 of this Report, saddling the consumer 
with them would contravene the legislative 
intent expressed in the House Report - 

One final proposal in this area was 
to allow the Mechanism to consult with 
the warrantor alone.** The need for this 
type of consultation during the decision¬ 
making process was not shown. It appears 
to be more appropriate during a medi¬ 
ation stage. The room lor abuse and the 
possibility of unfair warrantor influence 
which this proposal would create, man¬ 
dates that It not be adopted. 

Several consumer representatives as¬ 
serted Urn any oral presentation should 
be at a convenient time and placed A 
requirement such as this is unnecessary, 
since the consumer can veto an oral pres¬ 
entation and presumably would do so if 
It were not at a convenient time and 
place. Additionally, since the Mechanism 
can elect not to allow oral presentations 
(and since the consumer can veto), there 
is no incentive for it to select an incon¬ 
venient time or place. 

A few other witnesses commented on 
the clause relating to witnesses and coun¬ 
sel, which is merely a disclosure require¬ 
ment. One person felt that the consumer 


** TR 12®. MACAP. Sc*. oUo. R 1-2-3. 1&03. 
FICAP; R 1-2-3,1707. CRICAP. 

w R 1-3-2. 304. Shell Oil: R 1-5. 42. NCLC; 
HI 2083-2084, Long Beach Legal Afd 
Foundation; TR 2421-2422. 8FCA; TR 2528. 
San Francisco Bar Committee on Consumer 
Rights. 

** TR 1442-1443. 1447-144®, Chicago Legal 
Aid Bureau. 

** B 1-3-2, 579. Quarles A Brady; TR 282. 

NCL. 

■» B 1*3-3, 898. 

••R 1-4-1, 391. MACAP; R 1-4-1, 512. 
AHAM. 

•»B 1-8. 42*43, NCLC; TR 152-153, Shelby 
County Legal Services Awn ; TR 278-277. 
NCL; TR 2064-2085. Long Beach Legal AW 
Foundation. 
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should expressly be given the right to 
bring witnesses.” Another felt that use of 
counsel by the parties should be at the 
consumer s option.” Since the Commis¬ 
sion has decided to make oral presenta¬ 
tions optional with the Mechanism, and 
since the Rule is Intended to allow many 
different forms of Mechanisms, the Com¬ 
mission does not find a basis for setting 
strict requirements for the conduct of 
oral presentations. 

Finally, two trade associations com¬ 
plained that Paragraph (I) (2) requires 
the Mechanism to make certain disclo¬ 
sures to the consumer, but does not re¬ 
quire it to make the same disclosures to 
the warrantor,** This criticism is not well 
token. The Rule is written to contain suf¬ 
ficient protection for the consumer whose 
dispute is being handled by a Mechanism 
selected by the warrantor. Since the war¬ 
rantor selects the Mechanism, the war¬ 
rantor presumably can have the Mecha¬ 
nism built In similar protections for the 
warrantor. 

DISCLOSURES TO CONSUMERS 

(g) The Mechanism shall Inform the con¬ 
sumer, at the time of disclosure required tn 
paragraph (d) of this section that; (I) if be 
or she is dissatisfied with tta decision or war¬ 
rantor's Intended actions, or eventual per¬ 
formance. legal remedies. Including tine of 
small claims court, may be pursued; (2) the 
Mechanism s decision Is admissible In evi¬ 
dence as provided In section 110(a) (3) of the 
Act; and (3) the consumer may obtain, at 
reasonable cost, copies of all Mechanism rec¬ 
ords routing to the consumer's dispute. 

This paragraph lists the dbclteurcs 
that must be made to the consumer at 
the time he or she is notified of the 
Mechanism's decision and the warran¬ 
tor’s intended actions. The first item b 
the fact that all available legal remedies 
may now be pursued. Second b the fact 
that Section U0(aM3) of the Act pro¬ 
vides that the Mechanism's dec bio n b 
admissible in evidence in a related civil 
action. The final item relates to the 
parties' right to access to the dispute file 
as required by Section 703.8(d). 

No negative comments were directed 
to this notification requirement. One wit¬ 
ness stressed the need to inform the con¬ 
sumer of the right to pursue further 
legal remedies, and the importance of 
mentioning avenues such as small claims 
court,” One other witness suggested that 
the Mechanism Should also mention the 
possibility of binding arbitration.” If the 
Mechanism b aware of an arbitration 
program (or any other dispute settlement 
mechanism) that operates fairly, noth¬ 
ing in Paragraph (gi would prohibit it 
from providing this information to the 
consumer. 

FOLLOW-UP 

(h) If the warrantor has agreed to perform 
any obligations, either os port of a settlement 
agreed to after notification to tbe Meeh¬ 
an lain of the dispute or as a result of a 
decision under paragraph (d), the Mechan- 


R 1-8. 143-44. Elinor auggenhslmer, New 
York City Office of Consumer Affairs, 
w* R 1-8. 42-43, NCLC. 

"R 1-4-1. 51. NAFM; R 1-4-1, 88. NRMA. 
«*R 1-8.75.C8RL. 

«“ TR 02-93, CBBB 
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ism shall ascertain from the consumer within 
10 working days of the date for perform¬ 
ance whether performance baa occurred. 

This paragraph requires the Mecha¬ 
nism to protide followup In every cose 
tn which the warrantor has promised 
some action to the consumer. In this way 
the Mechanism will be aware of each 
instance in which a warrantor has vio¬ 
lated the Section 703.2(f)(3) require¬ 
ment that the warrantor perform all 
agreed to obligations. The Mechanism 
will need this information to Include in 
its records, indexes, and statistical com¬ 
pilations as required by Section 703.6. 

Pew com menu were directed at this 
provision. The Center for the Study of 
Responsive Law felt that this was a very 
important requirement. 

It may be hard to believe, but regret! t]ably 
It a fact that many complaint-handling 
mechanisms have no effective means for de¬ 
termining whether promised action was ever 
taken. Our studies have found that such 
racchanlnms rely on the belief that if the 
promised service la not forthcoming, the con¬ 
sumer wlU re-contact the agency and Inform 
them of the non-compliance. What actually 
happen* *, however. is that the consumer gives 
up and tries to live with hU frustration ... 

This requirement, therefore, la necessary 
to ensure that such mechanisms effectively 
handle complaint*.”* 

Two industry representatives objected 
to the paragraph as Inappropriate and 
unnecessary. The National Electrical 
Manufacturers Association stated that it 
“places the mechanism in an enforce¬ 
ment role as an advocate for the con¬ 
sumer/* The provision does not have 
this effect. It merely requires the Mech¬ 
anism to determine whether or not per¬ 
formance has occurred, and to place this 
information in its records. Both NEMA 
and the other industry* comment argued 
that the consumer should be expected 
to re-contact the Mechanism if perform¬ 
ance has not occurred/ * For the reasons 
stated by CSRL in its comment, quoted 
above, the Commission has determined 
that this provision is necessary to ensure 
that most instances of warrantor non- 
compliance will appear in the records of 
the Mechanism. 

Paragraph (h) in the proposed Rule 
required that follow-up occur within 5 
working days of the date for perform¬ 
ance. In order to minimize any burden 
placed on the Mechanism by thb pro¬ 
vision. the time period has been extended 
to 10 working days. This would allow 
the Mechanism, lor example, to provide 
the consumer with a postcard along with 
notification of decision with instructions 
to return it on the date specified for per¬ 
formance Indicating whether or not per¬ 
formance had occurred. If the Mech¬ 
anism did not receive the postcard back 
within a few days of the date for per¬ 
formance. then it would have to actively 
uttempt to contact the consumer. 

Two other comments suggested tliat 
the last word in this paragraph, •oc¬ 
curred”. be changed to “commenced” or 
“begun”, because It might be impossible 


^r 1-0, 76. 

”’R 1-4-1, 97-08. 

«*r 1 - 4 - 1 , 87 08; R 1-3-1, 200, Union 
Carbide. 
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for the warrantor to complete perform¬ 
ance within 5 working days" Such 
change is not necessary. This provision 
Ls not intended to imply that perform¬ 
ance must be accomplished within a 10 
day period. It ls intended to require the 
Mechanism to follow'-up within 10 work¬ 
ing days of the date on which perform¬ 
ance ls to have been completed. 

CONSUMERS RIGHT TO PURSUE OTHER 
REMEDIES 

(1) A requirement that a consumer resort 
to the MechsnUm prior to commencement 
of an action under section 110(d) of the Act 
shall be satisfied 40 days after notification to 
the Mechanism of the dispute or when the 
Mechanism completes all of It* duties under 
paragniph (d) of this section, whichever oc¬ 
curs sooner. Except that. If the Mechanism 
delays performance of It* paragraph (d) 
duties as allowed by paragraph (e), the re¬ 
quirement that the consumer initially resort 
to the Mechanism shall not be satisfied until 
the period of delay allowed by paragraph (e) 
has ended. 

Section 110<a>(3) of the Act provider 
that under certain circumstances a war¬ 
rantor may require a consumer to resort 
to the Mechanism before commencing 
on action under Section 110<d> of the 
Act. This paragraph provides thAt any 
requirement imposed by a warrantor is 
satisfied either 40 days after notification 
to the Mechanism of the dispute or when 
the Mechanism has completed its duties 
under Section 703.5(d) whichever is 
sooner. The last sentence of this provi¬ 
sion contains two exceptions to this gen¬ 
eral rule, which correspond to the two 
exceptions to the 40 day requirement 
found In Section 703.5(e). 

A few* modifications were proposed but 
the Commission did not find the reasons 
to support them persuasive. One com¬ 
ment argued that a settlement between 
the consumer and warrantor should 
satisfy the requirement of resort to the 
Mechanism/" First, a consumer who has 
settled should have no need to proceed 
Immediately to court. Second, if this 
were allowed, a consumer could agree to 
a settlement in bad faith merely as a 
device to bypass the Mechanism and go 
straight to court. 

Another comment suggested that a 
requirement of initial resort to the 
Mechanism should not be satisfied until 
the time for performance has occurred.* 1 
This would be unfair to a consumer who 
was not satisfied with the decision and 
would serve no purpose but to unrea¬ 
sonably delay the consumer. 

Finally, one comment proposed that a 
further exception to the 40 day period be 
included for “excusable failures” on the 
warrantor's part to provide necessary In¬ 
formation ™ As the discussion of Sec¬ 
tion 703.5 (d) and (e) indicates, the 
Commission has determined that 40 days 
is the maximum length of time a con¬ 
sumer should be delayed from going to 


»»R 1-4-1, 61, NAFM; R 1-4-1. 85-90, 
NRMA. 

• R 1-8, 144. Elinor Guggenbe liner, NY 
COCA. 

*i R 1-3-2, 556, Nixon, Hargrave. Devon* k 
Doyle. 

**R 1-4-1, 86. NRMA. 


court except in those cases where addi¬ 
tional delay Ls caused by the consumer 5 
inaction. If the consumer has provided 
the information specified in Section 
703.5(e)Cl), lack of information from 
the warrantor would not preclude the 
Mechanism from reaching a decision IX 
the warrantor does not provide any in¬ 
formation. the Mechanism will merely 
decide in favor of the consumer (if the 
consumer has provided enough informa¬ 
tion to Justify recovery). 

LEGAL EFFECT OF MECHANISM DECISIONS 

(J) Decision* of the Mechanism shall not 
be legally binding on any person. However 
tho warrantor shall act in good faith, a* pro¬ 
vided tn | 703.2(g). In any civil action arising 
out of a warranty obligation and relating to 
a matter considered by the Mechanism, any 
decision of the Mechanism shall be admis¬ 
sible In evidence, a* provided In section 110 
(a) (3) of the Act. 

This paragraph specifies the effect 
which a Mechanism decision shall have 
on the parties to the dispute. A decision 
shall not be legally binding on any per¬ 
son: however, the warrantor is obligated 
by Section 703.2(g) to act in good faith 
in deciding whether, and to what extent, 
it will abide by each decision. The last 
sentence of this provision is a restate¬ 
ment of a portion of Section 110(a)(3) 
of the Act which provides: “In any civil 
ection arising out of a warranty obliga¬ 
tion and relating to a matter considered 
in such a procedure, any decision In such 
procedure shall be admissible in 
evidence/* 

Several industry representatives con¬ 
tended that warrantors should be 
allowed to require consumers to resort to 
mechanisms whose decisions would be 
legally binding (eg., binding arbitra¬ 
tion).** The Rule does not allow this for 
two reasons. First, as the Staff Report 
Indicates, Congressional intent was that 
decisions of Section 110 Mechanisms not 
be legally binding.** Second, even if bind¬ 
ing Mechanisms were contemplated by 
Section 110 of the Act, the Commission 
is not prepared, at this point in time, to 
develop guidelines for a system in which 
consumers would commit themselves, at 
the time of product purchase, to resolve 
any difficulties In a binding, but non- 
Judiclal. proceeding. The Commission is 
not now convinced that any guidelines 
which It set out could ensure sufficient 
protection for consumers. 

Many consumer representatives stated 
that Mechanism decisions should be 
binding on the warrantor alone, because 
the warrantor is the party who has 
chosen the Mechanism as the forum for 
dispute resolution.** The Rule presently 
requires Uic warrantor to act in good 
faith in deciding whether, and to what 
extent. It will abide by Mechanism de¬ 
cisions. Thus an adverse Mechanism de- 


*■ Tr 00-08. NAHB; TR 800 811. 822, SCM 
TR 833-834. Ourcn. Merritt, 8ogg A Cohen• 
TR ]263-1264. Mirro Marine Division. 

*** R 1-3-3, 882: R 1-2-3, 1117. Hou-f 
Report. 

**B 1-8. 77. Detroit Consumer Affair* 
Dept; TR 34-35. CFA; R 1-6, 58 58. CSR1 : 
TR 708-710. Cleveland Citizen Action Move¬ 
ment. 
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clsion will have a far greater Impact on 
n warrantor than it will on a consumer. 
The Commission is not persuaded that 
making this Impact on the warrantor 
even greater would benefit consumers 
more than It would discourage warran¬ 
tors from adopting Mechanisms. 

Two witnesses were concerned that the 
Rule as written would not allow the use 
of binding arbitration by the parties 
after the Mechanism had rendered a de¬ 
cision, -- As the Stall Report makes 
clear,**• there is nothing in the Rule 
which precludes the use of any other re¬ 
medies by the parties following a Mech¬ 
anism decision. The warrantor, the 
Mechanism, or any other group can offer 
a binding arbitration option to con¬ 
sumers who are dissatisfied with Mech¬ 
anism decisions or warrantor Intentions. 
However, reference within the written 
warranty to any binding. non-Judiclal 
remedy is prohibited by the Rule and 
the Act. 

Others suggested that in some cases 
the warrantor and the consumer might 
want to agree to use a remedy such os 
binding arbitration instead of proceeding 
to the Mechanism.** Again, nothing in 
the Rule precludes the parties from 
agreeing to use some avenue of redress 
other than the Mechanism if they feel 
it U more appropriate. However, once the 
onsumer or the warrantor notifies the 
Mechanism of the dispute, the Mecha¬ 
nism Is required by Section 703.5(d) to 
proceed to a decision within the specified 
time limits. 

Section 703.6— Recordkeeping 

Section 703.6 states the minimum 
recordkeeping requirements to which a 
Section 110 Informal Dispute Settlement 
Mechanism must conform. The Section 
covers development and maintenance of 
Individual dispute files. Indexing, statis¬ 
tical summaries of Mechanism perform¬ 
ance, and record retention requirements. 

The Section is Intended to facilitate 
fair, orderly and efficient complaint 
handling; recognition of industry-wide 
product or warranty performance prob¬ 
lems; independent audit under Section 
703.7 of the Rule: and review and moni¬ 
toring by the Commission, and by inter¬ 
ested persons pursuant to Section 110(a) 
the Act. Requirements have been 
.net with a view to acceptable cost levels, 
and to the need to preserve the confi¬ 
dentiality of sensitive records. Wherever 
reasonable, recordkeeping practices con¬ 
sistent with the practice of existing com- 
handling bodies were adopted. 

The Commission staff rationale for the 
recordkeeping requirements initially pro- 
w»ed was set out at pp. 88-98 of the staff 
He port/’ Following review of written and 
oral comment on the proposed Rule, the 
commission has modified the record- 
seeping requirements in certain respects, 
iffe modifications are treated in detail 
oeiow. Certain of these will merely clarify 

Office of Con- 
■"* 260 *"• * cu 
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the extent of recordkeeping obligations 
Intended under the Rule as initially pro¬ 
posed.** Others are Intended to reduce 
the recordkeeping obligations where the 
comment was persuasive that legislative 
and commission objectives could be 
achieved under less burdensome require¬ 
ments. 

Under the requirements relating to in¬ 
dividual dispute files, reductions were 
achieved by elimination of certain re¬ 
quirements for preparation of summaries 
and fact descriptions.* 1 Under the modifi¬ 
cations. requirements would be met sim¬ 
ply by the filing and retention of records 
otherwise prepared or collected In the 
normal course of dispute handling. In¬ 
dexing requirements have been stated 
with more particularity. - Statistical 
summaries will be required semi¬ 
annually.** rather than monthly as 
initially proposed. Other modifications 
will be noted in the detailed discussion 
under each section. 

There were numerous written and oral 
comments that either generally op¬ 
posed** or generally supported - the 
recordkeeping requirements as proposed, 
including several relating to the feasibil¬ 
ity of implementing the recordkeeping 
requirements as proposed. - Except as 

— “relevant and material*" ha* been 
added to certain sections to clarify that ver¬ 
batim summaries or transcripts of tele¬ 
phone conversations would not bo required. 
The comment* underscored the possibility of 
a more onerous reading of these sections tn* n 
had been Intended. See. tor example, TR 422, 
Electronic Industries Association, and TR 
222. Association of Home Appliance Manu¬ 
facturer*. 

** Proposed Section 703.6(a)(1), and Sec¬ 
tion 703 6(a) (1) (iv)-(vl). 

■•The general Indexing requirement of 
propoeed Section 703.6ib) has been deleted 
in faTor of new Section 703.6 (b), (o) and (d). 

Bectlon 703.6(e). discussed infra at 149, 
** 4 Several representative comment*.* R l- 
4-1, 357-358. National Association of Home 
Builders commented that the requirement* 
would be costly and cumbersome, and would 
deter warrantor* from establishing mecha¬ 
nisms; R 1-4-1, 304. Major Appliance Con¬ 
sumer Action Panel (complicated and re¬ 
dundant, noting particularly the requirement 
of a summary form); R 1-3-3. 626. Proctor* 
Sllex, SCM Corporation (unnecessarily oner¬ 
ous and expensive); R 1-3-2, 579. Quarles h 
Brady (extremely burdensome); TR 831. 
Warranty Review Corporation (cumber¬ 
some . ♦ . costly burden unnecessary to the 
main purpose of the Act); TR 831, Ouren. 
Merritt. 8ogg A Cohen (cost Urge enough to 
discourage the use of informal dispute settle¬ 
ment procedures); R 1-4-2.672. National Au¬ 
tomobile Dealer* Association (too expansive 
for the average ntee dealer). 

— TR 845 and following. Donald Roths¬ 
child; TR 246, Christopher Wheeler; TR 
3434. John Pound. San Prandsco Consumer 
Affairs Office (minimum essential even recog¬ 
nising the ooat factors); TR 2371. Max Factor. 
Office of the Lo* Angeles City Attorney; TB 
1470, American Arbitration Association; TR 
105, Council of Better Business Bureau*; TR 
2149, Kit Manufacturing Company; TR 2492. 
Joe Oarcla. California Department of Con¬ 
sumer Affair*. 

•■One common theme among those op¬ 
posed to the recordkeeping requirement* a* 
proposed, wax that the coat would deter war¬ 
rantor* from establishing Inform-t dispute 
settlement procedure*. See. footnote 234. The 


noted In the detailed discussion below, 
there was not a great deal of criticism (or 
support) with regard to particular rec¬ 
ordkeeping provisions or subsections. 
There wax a dearth of specific counter¬ 
proposals. In response to general objec¬ 
tions many of the modifications reflect 
a decision by the Commission to effect a 
general or over-all reduction In the rec¬ 
ordkeeping obligation. The Commission 
has determined that the requirements as 
set forth arc sufficient to meet the funda¬ 
mental recordkeeping objectives set out 
in the discussion supra at 138. 

INDIVIDUAL DISPUTE RECORDS 

(а) The Mechanism shall maintain record* 
on each dispute referred to it which shall 
Include: 

<1) Name, address and telephone number 
of the consumer; 

(2) Name, address, telephone number and 
contact person of the warrantor; 

(8) Brand name and model number of the 
product involved; 

(4) The date of receipt of the dispute and 
the date of disclosure to the consumer of the 
decision: 

(5) All letter* or other written document* 
submitted by either party. 

(б) Ail other evidence collected by the 
Mechanism relating to the dispute, including 
summaries of relevant and material portions 
of telephone call* and meetings between the 
Mechanism and any other person (Including 
consultants described In | 703 4(b)): 

(7) A summary of any relevant and nut* 
tertal Information presented by either party 
at an oral presentation; 

(8) The decision of the members, in¬ 
cluding Information aa to dal*, 

place of meeting, and the Identity of mem¬ 
bers voting; or information on any other 
resolution; 

(9) A copy of the disclosure to the parties 
of the decision; 

(10) A statement of the warrantor'* in¬ 
tended action (a); 

(11) Copies of follow-up letter* (or turn- 
myie* of relevant and material portions of 
follow*-up telephone calls) to the consumer 
and responses thereto; and 

(12) Any other document* and communi¬ 
cation* (or summaries of relevant and ma¬ 
terial portions of oral communications) re¬ 
lating to the dispute. 

Section 703.6(a) establishes matntc- 
nance requirements with regard to rec¬ 
ords that would come Into the Mecha¬ 
nism *8 possession in the normal course of 
Its receipt, investigation and resolution 
of individual dispute® pursuant to other 
sections of this Rule. The requirements 
support the general purposes of record¬ 
keeping, discussed supra, at 138. In addi¬ 
tion. the flle, available to the parties to a 
dispute under Section 703.8(e), would 
provide a basis for any subsequent 
arbitration, legal or other proceedings 
following action by the hfechanlsm. 


following oommenta reflect a contrary view 
R 1-3-3, 766, Better Buxine** Bureau. Chi¬ 
cago (stated that present recordkeeping ayw- 
t«m could be modified to conform to the new 
requirement* with a minimum of difficulty); 
TR 1470, American Arbitration Association 
< records currently kept on all AAA cases In¬ 
clude most of the baste Information required 
by the proponed requirements); TR 863. Don¬ 
ald RothachUd (economies of scale); TR 363. 
Warranty Review Corporation (economies of 
scale). 
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The Section has been modified In cer¬ 
tain respect*. The proposed dispute sum¬ 
mary form under former taUl). the fact 
description under former (a) <l> <iv), the 
statement under former (a)(1) (v), and 
the summary of follow-up action under 
former (a) <1> (vi) have all been deleted 
with a view to cost savings related to 
Mechanism staffing. The Commission’s 
view is that the information In each in¬ 
stance would still be available in the file 
under new paragraph <a) in the form of 
raw documents collected or prepared by 
the Mechanism in the normal course of 
dispute handling. Conversely, require¬ 
ments for preparation of summaries of 
phone conversations, oral presentations 
and the like have been retained. 8ection 
703.6(a) (6). (7). <10>, (ll>,and (12).~ 
since there would be no other source of 
a written record for the file. This is con¬ 
sistent with the reported practices of a 
number of cxising complaint handling 
mechanisms.** *** 

Under the Rule, ’’relevance* remains 
Uic principal—and probably the least 
burdensome—criterion with regard to fil¬ 
ing and retention of documents collected 
or prepared in the normal course of re¬ 
solving individual disputes. However, the 
Commission lias modified the record¬ 
keeping provisions relating to summaries 
of phone conversations and meetings, 
cited above, by inserting, as appropriate, 
“relevant and material.” ThJ.s. together 
with retention of “summaries”, is in¬ 
tended to clarify that only those portions 
of oral transactions material to consid¬ 
eration of the dispute need be recorded; 
and then only in notation or summary 
form, rather than lengthy or verbatim 
transcriptions.^ 

The Commission docs not expect that 
all of the types of records delineated in 
Section 703.6<a> would necessarily be in¬ 
volved In each dispute. The Commission 
recognizes that many disputes will be de¬ 
cided fairly on the basis of very abbrevi¬ 
ated files This would not obviate the 
need or requirement for orderly record¬ 
ing. filing, and retention of records as 
act out in the Rule. The guiding principle 
intended Is that only those records neces¬ 
sary* for full and fair determination of 
disputes be collected, assembled, and re¬ 
tained. 

The words “the decision” in new Sec¬ 
tion 703.6<a><4) (formerly Section 703.6 
(a)(1) <vli)> have been substituted for 
the term “resolution” to conform to us¬ 
age in other parts of the Rule,™ As indi¬ 
cated, the paragraphs have been renum¬ 
bered as required by changes and dele¬ 
tions. 


Former 8ectlou 703.6(a) (3). (4), (7), 

(8) and (8). respectively. 

•»R 1-4. 304-395, Major Appliance Con¬ 
sumer Action Panel; R 1-4-1, 308-309. Pumi- 
ture Industry Consumer Advisory Panel. 

m A number of comments singled out prep¬ 
aration of summaries of telephone conversa¬ 
tions as being particularly oneroui: TR 422. 
Electronic Industries Association; R 1-3 3. 
1075, Qurcn. Merritt, Sogg & Cohen; Tit 233, 
Association of Home Appliance Manufac¬ 
turers: and others. 

**Sections 703.1(f), 7035(f)(2). 703.4 (a) 
and (b). 703.5(c). 703.5(d) (1) and (2). 

703 5(a) (8) and (9). 703.8(c) and others 
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INDEXING REQUIREMENTS 

(b) The Mechanism shall maintain an In¬ 
dex of each warrantor’s disputes grouped un¬ 
der brand name and subgrouped under prod¬ 
uct model. 

(C) The Mechanism shall maintain an In¬ 
dex for each warrantor as will show: 1) all 
disputes In which the warrantor has prom¬ 
ised some performance (either by settlement 
or in response to a Mechanism decision) and 
has failed to comply; and 2) aU disputes in 
which the warrantor lias refused to abide by 
a Mechanism decision. 

td> The Mechanism thall maintain an In¬ 
dex as will show aU disputes delayed beyond 
40 days 

Proposed Section 703.6<b) stated in 
general terms the requirement that a 
mechanism must index individual dispute 
files to facilitate identification and anal¬ 
ysis of patterns of Mechanism and war¬ 
rantor actions, and patterns of 
warrantor or industry complaints or 
-product defects. Indexes were to be 
established based on a number of factors, 
including the anticipated needs of an 
auditor operating under Section 703.7. 
The Staff Report accompanying the pro¬ 
posed Rule Indicated that records would 
probably be Indexed by warrantor, prod¬ 
uct, type of complaint, final disposition 
and other categories.*’ 1 The general re¬ 
quirements of the paragraph have been 
clarified by substitution of new Section 
703.6(b), (c) and (d). which state the 
indexing requirements with more par¬ 
ticularity. The paragraph had been ob¬ 
jected to on the grounds of unnecessary 
burden or lack of clarity 

Farograph (b> now requires thar dis¬ 
putes be indexed by warrantor's brand 
name and product model. Analysis of pat¬ 
terns of complaints is a current practice 
among existing dispute settlement mech¬ 
anisms. and has formed the basis for 
mechanism recommendations regarding 
industrywide consumer problems/' The 
practice is widely considered to be a nat¬ 
ural and logical extension of complaint 
handling. “ since resolution of generic 
problems leads ultimately to a reduction 
in the number of individual complaints. 
The paragraph <b) indexing requirement 
is intended to recognize and preserve this 
important practice among dispute set¬ 
tlement mechanisms established under 
this Rule. 

Paragraph <c> states indexing require¬ 
ments relating to two key indicators of a 
warrantor’s good faith participation in 
an informal settlement mechanism. En¬ 
tries under the first category—warran¬ 
tor failure to perform obligations agreed 
to—w ould raise a presumption of a Rule 
violation. Entries under the (c) (2) cate¬ 
gory-refusals by a warrantor to abide 
by Mechanism decision—would not raise 


m R 1-2-8. 998. 

R 1-3-2, 579. Quarles A Brady; R 1-8. 53- 
54. Christopher Wheeler; R 1-4-1, 816, Na¬ 
tional Retail Merchants Association (not nec¬ 
essary for operation of Mechanism Itself); TR 
350, Warranty Review Corporation: and see 
generally Footnote 234. supra. 

- u R 1-2-3, 998, Staff Report. 

Id.: TR 23-24, Virginia Knaucr, Office of 
Consumer Affairs, HEW; R 1-8. 53-54. Chris¬ 
topher Wheeler; R 1-2-8. 1804, Furniture In¬ 
dustry Consumer Advisory Panel; R 1-2-4, 
1989-1991, Major Appliance Consumer Ac¬ 
tion Panel. 


Mich a presumption.but would be rele¬ 
vant to review of warrantor performance 
by the Federal Trade Commission under 
Section 110<a)(4) of the Act, and the 
“good faith” requirement under Section 
703.2(g) of the Rule. 

Paragraph (d) requires maintenance 
of an index of disputes delayed beyond 
the 40 day time limit set out in Section 
703.5(d). This requirement is intended to 
facilitate ease of initial determination by 
the Commission, and by an auditor undet 
Section 703.7, as to whether a Mecha¬ 
nism is resolving disputes “expedi¬ 
tiously.” A significant number of entries 
in this index category would be an indi¬ 
cation Uiat a Mechanism was not com¬ 
plying with the fundamental requirement 
of the Act to proceed expeditiously. That 
determination would be based ultimate¬ 
ly. as would a determination of “fair¬ 
ness*. on a review of the facts and 
circumstances in each case, or on a rep¬ 
resentative sample of cases, in which the 
Mechanism required more than 40 days 
to fulfill Its obligations under Section 
703.5(d) of the Rule. 

The indexes required under Section 
703.6 (b). (c) and (d) could be kept con¬ 
fidential by the Mechanism to the extent 
permitted under Section 703.8(b). For 
purposes of clarification indexes may be 
maintained in any convenient form, pro¬ 
vided that the information required is 
readily ascertainable, and the underlying 
dispute files are available and clearly 
referenced. 

STATISTICAL REPORTING REQUIREMENTS 

(e) The Meehan lam thall compile semi¬ 
annually and maintain statistics which ahovt 
the number and percent of dispute* In each 
of the following categories: 

(i) Resolved by staff of the Mechanism 
and warrantor has compiled; 

12) Resolved by staff of Uie Mechanism 
time for compliance lias occurred, and war¬ 
rantor has not complied: 

(3) Resolved by staff of the Mechanism 
and time for compliance hoe not yet oocurred 

(4) Decided by members and warrantor ha 1 
complied; 

(5) Decided by members, time for compli¬ 
ance has occurred, and warrantor has not 
compiled; 

(6) Decided by members and time for corn 
pit mice has not yet occurred; 

(7) Decided by members adverse to t!>r 
consumer; 

(8) No Jurisdiction; 

(9) Decision delayed beyond 40 days under 
9 70341(e) (1); 

(10) Decision delayed beyond 40 days under 
17035(e)(2); 

(11) Decision delayed beyond 40 days for 
any other reason: and 

(12 1 Feuding decision. 

Paragraph (t) requires the Mecha¬ 
nism to compile, maintain and report 
statistics according to various status and 
final disposition categories. The statis¬ 
tical summary supports the functions 


**R 1-3-2. 394. Bhell Oil Company ex- 
pretned the concern that the Oonunissk^ 
would enforce the Rule based on pre -deter¬ 
mined formulas regarding warrantor per¬ 
formance. No such presumptions are in¬ 
tended. See generally the discussion under 
the good faith requirement under Section 
703.2(g). supra. 

m Proposed as Section 703.6(d). 
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and activities described under indexing, 
and provides a basis for review by in¬ 
terested members of the general public. 
On the basis of the statistically reported 
performance, an interested person could 
determine to file a complaint with the 
Federal Trade Commission pursuant to 
Section 110(a) (4) of the Act, and there¬ 
by cause the Commission to review the 
bona fide operation of the dispute set¬ 
tlement mechanism. The accuracy of 
the compilations are to be verified by an 
auditor under Section 703.7(b) (3) (ii). 

The statistical reporting requirements 
have been modified In certain respects. 
The paragraphs as proposed would have 
required monthly compilations. In re- 
5ponse to comment on the record,* 11 this 
requirement has been reduced to semi¬ 
annual compilations, in order to reduce 
the Mechanism's reporting burden. 

Former 8ection 703.6(d) (1) (ix) (in¬ 
sufficient Information) has been deleted 
as superfluous. Former paragraph (d) 
(l>(xl>, “decision delayed beyond 40 
days", has been broken down into the 
following three categories: New 703.6(e) 
(9) “delayed beyond 40 days under Sec¬ 
tion 703.5(e)(1)" (failure by consumer 
to provide information); (e)(10) “de¬ 
layed beyond 40 days under Section 703.5 
(e) (2>" (Consumer seeks redress directly 
from the warrantor); (e)(ll) "decision 
delayed beyond 40 days for any other 
reason." Former paragraph (d)(2) re¬ 
quiring computation of average time be¬ 
tween referral to the Mechanism and 
final resolution has been deleted on 
grounds that it is burdensome to com¬ 
pute and of questionable value, particu¬ 
larly in light of new categories (e) <9>. 
<10) and (11). 

Section 703.8(a) requires that the 
.statistical compilations under Section 
703.6(e) shall be available to any per¬ 
son for inspection and copying. Records 
forming the basis of the statistics may 
be kept confidential to the extent per¬ 
mitted under other paragraphs of Sec¬ 
tion 703.8. 

RECORD RETENTION 

U> The Median turn shall retain all records 
specified In paragraphs (a)-(e) for at leant 
* yean after anal disposition of the dispute. 

Tlie Commission has retained the four 
year requirement despite a number of 
recommendation* that the retention 
i>erlod be reduced due to cost* of stor¬ 
age.** The requirement is intended to 
mpport the Commission's monitoring 
obligation* under Section 110(a)(4) of 
the Act, which might Involve Commission 
analysis of Mechanism or warrantor 


:,i R 1-4-1, 513. Association of Home Ap- 
plthnc* Manufacturers (called for drastic 
reduction In frequency): TR 664, Furniture 
Industry Consumer Advisory Panel (cur¬ 
rently lmues quarterly reports); R 1-3-3, 923. 
Among (quarterly). 

tm R i-3-l, 290. Union Carbide Corporation 
(2 years); TR 222. Association or Homo Ap¬ 
pliance Manufacturer* (2 years); TR 1520. 
IVetter Business Bureau. Chicago, niinois (2 
years); and others. But ice, R 1-6, 75. 
• hristopher Wheeler (four years essential to 
'iupport follow-up consumer action. PTC en¬ 
forcement, and outside research). 


action over an extended period. Records 
would be available to parties to disputes 
unresolved following Mechanism action, 
or in subsequent disputes arising out of 
an earlier transaction. The retention re¬ 
quirement would help to assure that the 
history’ and record of the dispute were 
preserved for a period equal to the gen¬ 
eral statute of limitations under the Uni¬ 
form Commercial Code.** The Commis¬ 
sion has no objection to storage of rec¬ 
ords by means of microfilm or any rea¬ 
sonable alternative to retention of raw 
files. 

Section 703.7—Audits 

Section 703.7 establishes requirements 
relating to independent audit of the 
Mechanism Itself, and of the perform¬ 
ance of participating warrantors. The 
proposed audit requirement* elicited con¬ 
siderable comment. Opponents cited the 
presumed cost of an outside audit,**’ and 
counterproposals also reflected a concern 
with cost factors rather than opposition 
to the notion of an independent audit.* 1 
The general lack of opposition to an in¬ 
dependent audit per se was reinforced by 
comment favoring the audit require¬ 
ments as proposed."* The Commission has 
determined that the weight of the record 
clearly supports retention of the inde¬ 
pendent audit requirement. However, the* 
requirement has been modified in sev¬ 
eral respects to reduce costs and clarify 
the minimum obligations. 

ANNUAL AUDIT 

<a) The MechanUm shall have an audit con¬ 
ducted at leant annually, to determine 
whether the Mechanism and It* implementa¬ 
tion are In compliance with this part. All 
records of the Mechanlam required to bo kept 
under ! 703* shall he available for audit. 

Paragraph (a) is unchanged, since the 
record generally supported the idea of an 
annual audit. The "annual** requirement 
I* discussed in the Introductory portion, 
and in Footnote 251, supra . The Mech¬ 
anism. under revised paragraph (b)(3), 
may direct it* auditor to rely primarily 


5 * Uniform Commercial Code. 2-725. 

— R 1-4-1, 98. (C-8). National Electrical 
Manufacturers Association; TR 2058. Singer 
Sewing Machines; TR 171. Kitchen Dealers 
Association: TR 655. Furniture Industry Con¬ 
sumer Advisory Panel TR 440. Electronic In¬ 
dustries Association. 

R 1-4-1. 395. Major Appliance Consumer 
Action Panel (aUow Panel Chairman to con¬ 
duct audit according to it spool fled proce¬ 
dure; annual too frequont); R 1-4-1. 514. 
Association of Home Appliance Manufac¬ 
turers ievery three years); TR 171, Kitchen 
Dealers Association (spot checks only): R 
1-3-1, 290. Union Carbide Corporation (de¬ 
lete in favor of direct review by FTC); lit 
93. CouncU of Better Business Bureaus (per¬ 
mit substitution of alternative plan subject 
to FTC approval). 

•TR 2149. Kit Manufacturing Company: 
TR 2492. California Department of Consumer 
Affairs; TR 1522. Better Business Bureau. 
Chicago. Illinois; TR 2174, Orange County 
OfDce of Consumer Affairs (but tighter for¬ 
mat should be required); TR 2043. California 
Deputy Attorney General: TR 862. Donald 
Rothschild: TR 2541, San Francisco Bar Com¬ 
mittee on Consumer Rights: TR 1470. Amer¬ 
ican Arbitration Association; TR 201. Chris¬ 
topher Wheeler 


on findings derived on the basis of direct 
contact with consumers who had utilized 
the Mechanism. The auditor would have 
access to all Mechanism records, without 
restriction, whatever the methodology. 
No date for completion of the report of 
the audit 1* specified; a Mechanism would 
be free to conduct the audit to coincide 
with its own budget or reporting cycle. 

NATURE Or THE AUDIT 

(b) Each audit provided for tn paragraph 
(a) of this section shall include at a mini¬ 
mum the following: 

(1) Evaluation of warrantors’ effort* to 
make consumers aware of the Mechanism s 
existence a* required tn f 7033(d); and 

(2) Review of the indexes maintained pur¬ 
suant to f 703.6 (b), <c), and (d) ; and 

(3) Analysis of a random sample of dis¬ 
putes handled by the Mechanism to deter¬ 
mine the following; (I) adequacy of the 
Mechanism's and other forms, investigation, 
mediation and follow-up effort*, and other 
aspects of complaint handling; and <U) ac¬ 
curacy of the Mechanism’s statistical com¬ 
pilations under 1 703 6(e). (For purposes of 
this subparagraph “analysis*’ shall Include 
oral or written contact with the consumers 
involved In each of the disputes in the ran¬ 
dom sample.) 

In response to comments on the public 
record, a number of modifications have 
been made relative to the extent and 
methodology of the required audit. Pro¬ 
posed Section 703.7(b) would have re¬ 
quired that the audit include a review of 
all aspect* of Mechanism and warrantor 
performance subject to the Rule, and 
that the review would include, addition¬ 
ally. verification of a statistically valid 
sample of disputes decided by the Mech¬ 
anism. Under the proposed Rule, it was 
envisioned that the auditor would rely 
primarily on exhaustive analysis of dis¬ 
pute flics and other record*, observations 
of dispute handling by mechanism staff 
and members, and exercise of a consider¬ 
able degree of independent Judgment as 
to how fairly and cxperitiously the Mech¬ 
anism was operating. Verification of a 
statistically valid sample would have 
provided an additional check on the 
auditor's findings and conclusions. 

The Commission has determined that 
the objectives of an Independent audit 
may be realized at considerably less cost 
through substitution of requirement* 
that state particular audit tasks and 
methodology. Section 703.7* b> state* 
these minimum requirements. 

Paragraphs <b)<l>. (2) and (3)(11) 
set forth specific audit tasks. Paragraph 
ib) (3) (!) repeat* much of the general 
requirement relating to audit of Mech¬ 
anism operation, as set out In proposed 
Section 703.7(b). However, a* regards 
methodology. Paragraph (5X3X1) per¬ 
mits primary emphasis to be placed on 
analysis by the auditor of the experiences 
of a sample of consumers who have 
utilized a Mechanism. The paragraph 
states that "analysis** shall include oral 
or written contact with the consumers 
involved in each dispute in the sample. 
Performance of the audit obligations 
under both (b>(3> (i> and (U> should 
probably include preparation of a ques¬ 
tionnaire carefully structured to elicit 
information adequate to permit an in- 
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formed Judgment a* to the performance 
of the Mechanism, and the accuracy of 
the statistical summaries. 

Paragraph (b) (3) requires analysis of 
a -random*' sample, due to the costs and 
uncertainty that might have resulted 
under the proposed Section 703.7(b) re¬ 
quirement of a -statistically valid** sam¬ 
ple. Nonetheless, the sample must be 
drawn so as to fairly reflect the operation 
and results of Mechanism action. 

The auditor could base or supplement 
the analysis required under cb> (1) on the 
consumer contacts described under (b) 
(3) (\). though other generally accepted 
auditing methodology could be utilized. 
The requirements of paragraph (b) (2) 
would be met by reference by the auditor 
to the Indexes, and U> at least a sample 
of the files forming the basis of the 
indexes. 

DLSTRCTUTIOW Or AUDIT REPORT 

(c) A report of each audit under this sec¬ 
tion shall be rubmltted to the Federal Trade 
Commission, and shall bo made avail able to 
any person at reasonable coat. The Mecha¬ 
nism may direct Ita auditor to delete names 
of parties to disputes, and Identity of prod¬ 
ucts involved, from the audit report- 

Access to audit informatio n to In tended 
to facilitate the public and PTC review 
functions act out in Section 110<a) (4) of 
the Act. To preserve the confidentiality 
of records as permitted under Section 
703.8(b), this paragraph will permit a 
Mechanism to direct ita auditor to omit 
from the report the identity of Individual 
parties or products. 

There were very few comments regard¬ 
ing paragraph (c>. although several con¬ 
sumer representatives expressed opposi¬ 
tion to the confidentiality provision.** A 
considerable range of opinion was pre¬ 
sented on the confidentiality issue under 
Section 703.8tiP. The Commission ra- 
tlormble for retaining the confidentiality 
provision is set out under that section. 

SELECTION OF AUDITORS 

<<1> Audi tom shall be selected by the 
Mechanism. No auditor may be involved with 
the Mechanism as a warrantor, sponsor or 
member, or employee or agent thereof, other 
than for purposes of the audit. 

The independence requirement is in 
accord with generally accepted auditing 
standards, and with current practices of 
certain existing Informal dispute mech¬ 
anisms.* 14 Comments raising cost objec¬ 
tions to the Independence requirement 
were noted in Footnote 251, supra. 

Section 703.8 Openness or Records and 
Proceedings 

Section 703.8 Is intended to strike a 
balance between the warrantors' and 
Mechanism's need for confidentiality, 
and the competing need for public access 
and scrutiny of Mechanism operations 
that is implicit in Section 110(a)<4> of 


••See. eg., TR 2526. 2536. San Fronclsoo 
Bar Committee on Consumer Right*; R 1-8. 
144, Elinor Guggtnbelmer. New York City 
Department of Consumer Affairs. 

•■TR 1521. Better Business Bureau. Chica¬ 
go. Illinois; TR 1469-1470, American Arbitra¬ 
tion Association. 


the Act. The Commission believes that 
the public "presence", and the right of 
interested persons to file complaints with 
the Commission under Section 110(a) (4) 
of the Act. will contribute to a height¬ 
ened awareness by Mechanisms of the 
need for operation In conformance with 
the Rule. This should minimize the need 
for Commission monitoring under Sec¬ 
tion 110(a) (4) of the Act. 

Under Section 703.8 statistical sum¬ 
maries and the annual audit report 
would be available to any interested per¬ 
son. Parties to disputes could inspect or 
obtain copies of their own dispute files. 
Auditors would have access to all Mech¬ 
anism records. For all other purposes a 
Mechanism Is permitted under the Sec¬ 
tion to maintain the confidentiality of 
its record. This Section, particularly the 
confidentiality provision, elicited con¬ 
siderable comment. For reasons ex¬ 
plained below, the final Rule reflects only 
minor changes. 

STATISTICAL SUMMARIES 

(a) Tho at At Utica! summaries specified tu 
1703.6(e) shall be available to any peraon 
for inspection and copying. 

Paragraph (a) is unchanged. It Is In¬ 
tended to support In a limited way the 
implicit requirement In Section 110(a) 
(4) of the Act relating to public review 
of Mechanism operation. Comment by 
some consumer representatives ques¬ 
tioned whether the statistical summaries 
could meaningfully nerve the public re¬ 
view function.*"* The Commission be¬ 
lieves that summaries and the audit re¬ 
ports taken together will provide the 
opportunity for meaningful public re¬ 
view. 

CONFIDENTIAL ITY 

(to) Except ft* provided under paragraph* 
<a) and (o of thte aectlim. and paragraph 
(c) or t 708.7, all record* of the Mechanism 
may be kept confidential. or made available 
only on such term* and conditions, or In 
such form, aa the Mechanism a h al l permit. 

Paragraph (b) Is essentially un¬ 
changed. Except for the statistical sum¬ 
maries. files available to parties, auditor 
access, and the audit report, all records 
of the Mechanism relating directly to 
settlement of disputes may be kept con¬ 
fidential. 

There was considerable debate ou this 
provision- The Commission believes that 
the record indicates that the require¬ 
ments represent a fair balance between 
the warrantors* need for confidentiality, 
and the competing need for public access 
and scrutiny of Mechanism operations. 
Consumer representatives were generally 
opposed to any limitation on access to 
Mechanism records, f or a variety of rea¬ 
sons.** Industry spokesmen generally 


*» Sm*. eg. R 1-6. 63-64. Christopher 
Wheelcr; and the djftcumdon relating U> op¬ 
position to the confidentiality provision. 
tnflrm. 

•*K i-6. 106-107. Center for Auto Safety 
(value of precedent in deciding whether to 
pursue a claim: warrantor has access. there¬ 
fore unfair to deny consumer access); TR 
2526. 3536. San Francisco Bar Committee on 
Consumer Rights; R 1-8, 144, New York City 
Department of Consumer Affairs (usefulness 


voiced strong support for confidentiality 
of records, though several opposed the 
provision as written, apparently* on Lite 
mistaken ground that participating war¬ 
rantors and Mechanism sponsors would 
have no voice in Mechanism policy re¬ 
garding discretionary release of rec- 
ords.** The Staff Report** stated that 
the Mechanism, and its sponsors and 
participating warrantors, could decide 
the terms and conditions of any dis¬ 
closures not required by the Rule. The 
Commission reiterates ita position that 
the Rule doca not prohibit sponsor or 
warrantor involvement in formulation of 
the Mechanism's general policy regard¬ 
ing release of confidential records. 

Based on the pre-publication investi¬ 
gation by the staff, the Commission is 
aware of the consensus among existing 
dispute settlement mechanisms that the 
Identity of the parties and products In¬ 
volved in a dispute should not be dis¬ 
closed to the general public.** The con¬ 
cern expressed was that the identities 
could be used by competitors or others to 
the detriment of a company' engaged in 
good faith efforts to resolve disputes. 
Thus a warrantor who participated in an 
informal dispute settlement mechanism 
might be subjecting himself to possible 
disparagement, while non-participating 
warrantors would not be exposed to this 
possibility. Representatives of several ex¬ 
isting mechanisms expressed the view’ 
that lack of confidentiality would op¬ 
erate as a strong disincentive to war¬ 
rantor participation in informal dispute 
settlement.*" The Commission believes 
that, on balance, the confidentiality pro¬ 
vision as proposed should be retained. 
Disclosure of statistical summaries, audit 
reports and individual dispute files, 
should adequately supplement the Com¬ 
mission's monitoring and enforcement 
obligations under 8ectlon 110(a)(4) of 
the Act, without seriously compromising 
the confidentiality desired by warrantors 

RELEASE OF CONFIDENTIAL RECORDS 

(C) The policy of the Mechanism with 
respect u> records made available at the 
Mechanism's option rturtl be set out in the 
procedures under 1 7036(a): the policy Shall 
be applied uniformly to all request* for tc- 
oesa to or copies of such record*. 

Paragraph (c> received virtually no 
comment. It Is unchanged. Should a 
Mechanism elect to make records availa¬ 
ble that could be held confidential under 
paragraph <b), then paragraph Cc) would 
require the Mechanism to state generally 
in the written procedures required under 
Section 703.5(a), any terms or condi¬ 
tions relating to the availability of such 
records. The Mechanism would be re- 


to consumer agencies; part of FTC aduca- 
uoual function): R 1-6. 61-62. Chriotopher 
Wheeler (important consumer puroha&ing 
information; research value). 

•* R 1-8-8, 841-43. Schwinn Bicycle Com¬ 
pany; R 1-3-3. 541. Nixon. Hargrave, Devons 
& Doyle. R 1-4-1. 53. National Association of 
Furniture Manufacturer*; R 1-4-1. 87, Na¬ 
tional Retail Merchants Ass oci a tion; R 1-3-1* 
391, Union Carbide Corporation. 

•BM4,1004. 

Id., at 1008. 

»* Id., 1010. 
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quired to apply its policy, or terms and 
conditions, uniformly to all requests for 
Access to such records. The purpose of 
these requirements is to insure that war¬ 
rantors and consumers have equal 
knowledge and access to any such rec¬ 
ords. 

OBSERVERS AT MEETINGS 

(d > Meetings of the members to hear and 
decide dispute* shall be open to observer* on 
reasonable and non discriminatory terms. The 
ulenUty of the parties and products Involved 
in disputes need not be disclosed at meetings. 

The meetings policy was objected to in 
several comments on grounds of Imprac- 
ticallty, or that confidentiality permitted 
under paragraph (b) would be compro¬ 
mised.* 1 Because of general support and 
acceptance among consumer representa¬ 
tives and existing dispute handling or- 
Kanizatlons.’" the provision is unchanged. 
Under paragraph (d>, interested per¬ 
sons would be permitted to observe meet¬ 
ings of the members hearing and decid¬ 
ing disputes. Mcrchanisms could not 
place any unreasonable or discriminatory 
limitations on attendance by observers, 
though the paragraph does not prohibit 
some limitations on the number of obser¬ 
vers or frequency of open meetings. The 
commission recognizes that the presence 
of observers may interfere to some degree 
with the primary Mechanism function of 
dispute handling. 

The paragraph is intended to further 
support the public access and scrutiny 
functions implied in Section 110(a)(4> 
of the Act. To preserve confidentiality, 
the Mechanism would be permitted under 
the paragraph to take steps to avoid dis¬ 
closure to observers of the identity of 
parties and products involved in disputes 
In the event that parties to a dispute ap¬ 
peared personally, as provided in para¬ 
graph (f) of Section 703.5, then a 
Mechanism might reasonably exclude 
nonparty observers In the interest of con¬ 
fidentiality, since In any event the public 
scrutiny function would be served by the 
presence of the parties to the dispute. 

availability or dispute piles to parties 

(a I Upon request the Meehan Pun ahull 
prmide to either party to a dispute: 

(1) Acres* to ail records relating to the 

dupute; and 

(2) Copies of any records relating to the 
dispute, At reasonable cost. 

Paragraph fe> is unchanged. Access by 
parties includes the dispute die described 
in Section 703.6(a). It does not include 
Indexed Information under paragraphs 
*b>, <c> and fd>, or any other records 
not available to the general public. There 
were few objections to this provision.** 


” R 1-2-3, 381. Alcan Building Product*; 
" l-'S-l, 381, Union Carbide Corporation: TT 
<37. Electronic Industries Association. 

1-3-3, 1011. Stair Report; R i-3 4. 
h»7V. Prank McLaughlin. Ofltac of Consunu*r 
Aifatrm. HEW; R 1-2 3. 1497. Chamber of 
, °«*meree of the US.. -Pair Settlement oi 
Juai claims,"' 

♦ 66. Mohnoco (defeats confiden¬ 

tiality of record* submitted In good faith and 
uuder compulsion): R 1-4-1, 393-93, Major 
Appliance Consumer Action Panel (may Im¬ 
pair contributions currently made by volun- 


The need expressed by consumer repre¬ 
sentatives for access to dispute settle¬ 
ment records, and their opposition to 
confidentiality In any form, is discussed 
under paragraph <t>>. supra. 

Access by a party to the records of his 
or her dispute is an essential Internal 
check on the fairness of the Mechanism. 
Since the Mechanism is not required to 
operate M on the record” as required of 
the courts, access by parties must provide 
the same type of discipline. While the 
rule is far from imposing a constitutional 
due process standard on Mechanisms, ac¬ 
cess to the flies of one’s own case is a 
minimum fairness requirement. A party 
is entitled to know the basis on which a 
decision is made. Requests for access to 
dispute records will not burden the 
Mechanism becrau.se the cost may be im¬ 
posed on the requesting party. 

The right of a party to copy the dis¬ 
pute records will facilitate further pur¬ 
suit of the dispute should the Mechanism 
decision fail to satisfy a party. The avail¬ 
ability of the dispute file would avoid 
needless cost and duplication should the 
parties choose to pursue the matter fur¬ 
ther in arbitration, litigation, or some 
other forum. Section 110(a)(3) of the 
Act would make the decision of a dispute 
settlement mechanism admissible In evi¬ 
dence in a civil action arising out of a 
warranty obligation and relating to a 
matter considered by the Mechanism. 
The Act does not address the question of 
admissibility of Mechanism records re¬ 
lating to the dispute. Thus the admissi¬ 
bility of these records would be deter¬ 
mined by a court 

DISCLOSURE or MEMBER AND 
STAFF QUALIFICATIONS 

<!l The Mechanism ahall make available to 
any person upon request. Information relat¬ 
ing to the qualification* of Mechanism atafi 
and member*. 

The Commission has added paragraph 
(f). The final audit provisions no longer 
require review by an auditor of staff and 
member qualifications under Sections 
703.3 and 703.4. for reasons discussed su¬ 
pra. at 151-153. Thus there is no basis 
for review. Several existing dispute set¬ 
tlement mechanisms currently disclose 
biographical information in routine pub¬ 
lications. 1 * Mechanisms could satisfy the 
requirement through publication of the 
information in the materials required 
under Section 703.5(a). provided the ma¬ 
terials were updated to reflect personnel 
changes. 

Paragraph (g) relating to Federal 
Trade Commission access to Mechanism 
records has been deleted from the final 
Rule. The paragraph simply restated the 
implied condition of Section 110(a) (4) of 
the Act, which establishes the Commis¬ 
sion’s review and enforcement obliga¬ 
tions. Proposed paragraph (g> was su- 


teer inspection*); TR 1294, Consumer Fraud 
Division, Office of the Illinois Attorney Gen¬ 
eral (confidential; may contain off the record 
admissions made to resolve a dispute; court, 
of course, would determine Admissibility). 

** Stf. eg.. R t -2-3, 1808, FICAP; R -1-2 4. 
2054 MACAP 


perfluous, since the Commission would 
have access to Mechanism records under 
the general grant of Investigative power i 
in the Federal Trade Commission Act, 
15 U.8.C. $ 5 41 ef seq. 

Promulgation 

The Commission has now considered 
all matters of fact, law. policy and dis¬ 
cretion. Including the data, views and 
arguments presented on the Record by 
interested parties in response to the No¬ 
tice, as prescribed by law. and has de¬ 
termined that the promulgation of the 
Trade Regulation Rule and its Statement 
of Baste and Purpose set forth herein 
is in the public interest. 

Accordingly, the Commission hereby 
promulgates the foregoing Statement of 
Baste and Purpo se, and hereby amends 
Title 16 of CFR, Chapter 1, Subchapter 
O. Rules, Regulations. Statements and 
Interpretations under the Magnuson- 
Moss Warranty Act, by adding c new Part 
703 as follows: 

PART 703—INFORMAL DISPUTE 
SETTLEMENT PROCEDURES 

Sec 

703.1 Definition*. 

703 2 Duties of warrantor. 

Mikim’ 14 RaouTncMEirra or the Mcchanum 

703.3 Mechanism organisation. 

703 4 Qualification of members 
703.5 Operation of the mechanism 
703.(5 Recordkeeping. 

703.7 Audits. 

703.8 Openne&a of record* and proceeding*. 

Atrmoamr; 15 UH C 2309 and 2310. 

§ 703.1 Definition-. 

<a> “The Act” means the Magnuson- 
Moea Warranty—Federal Trade Com¬ 
mission Improvement Act, 15 U.S.C. 2301, 
ct seq. 

(bi "Consumer product” means any 
tangible personal property which Ls dis¬ 
tributed in commerce and which is nor¬ 
mally used for personal, family, or house¬ 
hold purposes (Including any such prop¬ 
erty intended to be attached to or in¬ 
stalled in any real property without re¬ 
gard to whether it is so attached or 
Installed). 

(0 “Written warranty” means: < 1» 
any written affirmation of fact or written 
promise made in connection with the sale 
of a consumer product by a supplier to a 
buyer which relates to the nature of the 
material or workmanship and affirms or 
promises that such material or work¬ 
manship is defect free or will meet a 
specified level of performance over a 
specified period of time, or 

*2> any undertaking in writing in con¬ 
nection with the sale by a supplier of a 
consumer product to refund, repair, re¬ 
place, or take other remedial action with 
respect to such product to the event Uiat 
such product fails to meet the specifica¬ 
tions set forth in the undertaking, which 
written affirmation, promise or under¬ 
taking becomes part of the baste of tho 
bargain between a supplier and a buyer 
for purposes other than resale of such 
product. 
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<d> "Warrantor" means any person 
who gives or offers to give a written war¬ 
ranty which incorporates an Informal 
dispute settlement mechanism. 

<e) "Mechanism" means an Informal 
dispute settlement procedure which Is in¬ 
corporated into the terms of a written 
warranty to which any provision of Title 
I of the Act applies, as provided in Sec¬ 
tion U0 of the Art 

(f> "Members" means the person or 
persons within a Mechanism actually de¬ 
ciding disputes. 

ig> "Consumer" means a buyer (other 
than for purposes of resale> of any con¬ 
sumer product any person to whom such 
product is transferred during the dura¬ 
tion of a written warranty applicable to 
the product and any other person who is 
entitled by the terms of such warranty or 
under applicable state law to enforce 
against the warrantor the obligations of 
the warranty. 

<h) "On the face of the warranty” 
means: (1) if the warranty te a single 
sheet with printing on both sides of the 
sheet or If the warranty is comprised of 
more than one sheet, the page on which 
the warranty text begins; 

<2> if the warranty is included as part 
of a longer document such as a use and 
care manual, the page in such document 
on which the warrunty text begins. 

§ 703.2 Dutic« of iwArrantor. 

(a) The warrantor shall not incorpo¬ 
rate into the terms of a written warranty 
a Mechanism that fails to comply with 
the requirements contained in ll 703.3- 
703.8. This paragraph shall not prohibit 
a warrantor from incorporating into the 
terms of a written warranty the step-by- 
step procedure which the consumer 
should take in order to obtain perform¬ 
ance of any obligation under the war¬ 
ranty as described in section 102(a)(7) 
of the Act and required by Part 701 of 
this subchapter. 

<b> The warrantor shall disclose clear¬ 
ly and conspicuously at least the follow¬ 
ing information on the face of the writ¬ 
ten warranty: (1) a statement of the 
availability of the informal dispute set¬ 
tlement mechanism; 

(2) the name and address of the 
Mechanism, or the name and a telephone 
number of the Mechanism which con¬ 
sumers may use without charge; 

(3) a statement of any requirement 
that the consumer resort to the Mecha¬ 
nism before exercising rights or seeking 
remedies created by Title I of the Act; 
together with the disclosure that If a 
consumer chooses to seek redress by pur¬ 
suing rights and remedies not created 
by Title I of the Act, resort to the Mecha¬ 
nism would not be required by any pro¬ 
vision of the Act; and 

<4> a statement, if applicable, indicat¬ 
ing where further Information on the 
Mechanism can be found in materials 
accompanying the product, as provided 
tn § 703.2(c). 

(c) The warrantor shall Include in the 
written warranty or in a separate section 
of materials accompanying the product, 
the following Information: (1) either <1> 
a form addressed to the Mechanism con- 
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talning spaces requesting the informa¬ 
tion which the Mechanism may require 
for prompt resolution of warranty dis¬ 
putes; or (ID a telephone number of the 
Mechanism which consumers may use 
without charge; 

<2> The name and address of the 
Mechanism; 

(3) A brief description of Mechanism 
procedures: 

<4> The time limits adhered to by the 
Mechanism: and 

(5) The types of information which 
the Mechanism may require for prompt 
resolution of warranty disputes. 

<d> T)>c warrantor shall take steps 
reasonably calculated to make consum¬ 
ers aware of the Mechanism’s existence 
at the time consumers experience war¬ 
ranty disputes. Nothing contained in 
paragraphs (b). <c>, or <d> of this section 
shall limit the warrantor’s option to en¬ 
courage consumers to seek redress di¬ 
rectly from the warrantor as long as the 
warrantor does not expressly require 
consumers to seek redress directly from 
the warrantor. The warrantor shall pro¬ 
ceed fairly and expeditiously to attempt 
to resolve all disputes submitted directly 
to the warrantor. 

<e) Whenever a dispute is submitted 
directly to the warrantor, the warrantor 
shall, within a reasonable time, decide 
whether, and to what extent, it will sat¬ 
isfy the conMimer. and inform the con¬ 
sumer of its decision. In its notification 
to the consumer of its decision, the war¬ 
rantor shall include the information re¬ 
quired In 4 703.2 <b) and (c). 

<f) The warrantor shall: (1) respond 
fully and promptly to reasonable requests 
by the Mechanism for Information relat¬ 
ing to disputes; 

<2) upon notification of any decision 
of the Mechanism that would require ac¬ 
tion on the part of the warrantor. Imme¬ 
diately notify the Mechanism whether, 
and to what extent, warrantor win abide 
by the decision: and 

(3) perform any obligations it has 
agreed to. 

<g) The warrantor shall act in good 
faith in determining whether, and to 
what extent, it will abide by a Mecha¬ 
nism decision. 

(h) The warrantor shall comply with 
any reasonable requirements imposed by 
the Mechanism to fairly and expedi¬ 
tiously resolve warranty disputes. 

Minimum KzQtriREMFNTS or the 
Mechanism 

S “03.3 Mrrhftuuin orgAiai*»t»o». 

(a) The Mechanism shall be funded 
and competently staffed at a level suffi¬ 
cient to ensure fair and expeditious reso¬ 
lution of all disputes, and shall not 
charge consumers any fee for use of the 
Mechanism. 

<b> The warrantor and the sponsor of 
the McchAntom (If other than the war¬ 
rantor) shall take all steps necessary to 
ensure that the Mechanism. and its 
members and staff, are sufficiently insu¬ 
lated from the warrantor and the spon¬ 
sor, so that the decisions of the members 
and the performance of the staff ore not 
influenced by either the warrantor or the 


sponsor. Necessary steps shall include, at 
a minimum, committing funds in ad¬ 
vance, basing personnel decisions solely 
on merit, and not assigning conflicting 
warrantor or sponsor duties to Mechan¬ 
ism staff persons. 

(c) The Mechanism shall Impose any 
other reasonable requirements necessary 
to ensure that the members and staff act 
fairly and expeditiously in each dispute 

g 703.4 OualificalioM of member*. 

Ca) No member deciding a dispute 
shall be: <1> A party to the dispute, or 
an employee or agent of a party other 
than for purposes of deciding disputes; 
or 

<2) A person who is or may become a 
party In any le«al action, including but 
not limited to class actions, relating to 
the product or complaint in dispute, or 
an employee or agent of such person 
other than for purposes of deciding dis¬ 
putes. For purposes of this paragraph (a> 
a person shall not be considered a 
"party" solely because he or she acquires 
or owns an interest in a party solely for 
investment, and the acquisition or 
ownership of an interest which is offered 
to the genera] public shall be prima facie 
evidence of its acquisition or ownership 
solely for investment 

tb) When one or two members are 
deciding a dispute, all shall be persons 
having no direct involvement in the 
manufacture, distribution, sale or sen- 
ice of any product When three or more 
members are deciding a dispute, at least 
two-thirds shall be persons having no di¬ 
rect involvement in the manufacture, dis¬ 
tribution, sale or service of any product. 
"Direct involvement" shall not include 
acquiring or owning an interest solely for 
investment, and the acquisition or owner¬ 
ship of an interest which is offered to the 
general public shall be prima facie evi¬ 
dence of Us acquisition or ownership 
solely for investment Nothing contained 
in this section shall prevent the members 
from consulting with any persons knowl¬ 
edgeable in the technical, commercial or 
other areas relating to the product which 
U the subject of the dispute. 

<c) Members shall be persons Inter¬ 
ested tn the fair and expeditious settle¬ 
ment of consumer disputes. 

§ 703.5 Operation of the MeehanUm. 

(a) The Mechanism shall establish 
written operating procedures which shall 
Include at least those Hems specified in 
paragraphs <b)-<j) of this section. Copies 
of the written procedures shall be made 
available to any person ui>on request 

<b> Upon notification of a dispute, the 
Mechanism shall immediately inform 
both the warrantor add the consumer of 
receipt of the dispute. 

<c> The Mechanism shall investigate 
gather and organize all information nec¬ 
essary for a fair and expeditious decision 
in each dispute. When any evidence 
gathered by or submitted to the Mecha¬ 
nism raises issues relating to the number 
of repair attempts, the length of repair 
periods, the possibility of unreasonable 
use of the product, or any other Issuer' 
relevant In light of Title I of the Act for 
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rules thereunder*. Including issues relat¬ 
ing to consequential damages, or any 
other remedy under the Act (or rules 
thereunder), the Mechanism shall Inves¬ 
tigate these issues. When Information 
which will or may be used in the decision, 
ubmitted by one party, or a consultant 
under I 703.4(b), or any other source 
iaids to contradict facts submitted by 
tl^e other party, the Mechanism shall 
clearly, accurately, and completely dis¬ 
close to both parties the contradictory 
information (and Us source) and shall 
•rovide both parties an opportunity to 
explain or rebut the information and to 
ubmlt additional materials. The Mech¬ 
anism shall not require any Information 
not reasonably necessary to decide the 
dispute. 

(d> If the dispute has not been settled, 
the Mechanism shall, as expeditiously as 
ixKsible but at least within 40 days of 
notification of the dispute, except as pro¬ 
vided in paragraph <e> of this section: 
<1> render a fair decision based on the 
Information gathered as described in 
paragraph (c) of this section, and on any 
information submitted at an oral i>: 
entatkm which conforms to the require¬ 
ments of paragraph (f) of this section 
(A decision shall Include any remedies 
appropriate under the circumstances, 
Including repair, replacement, refund, 
reimbursement for expenses, compensa¬ 
tion for damages, and any other reme¬ 
dies available under the written war¬ 
ranty or the Act (or rules thereunder); 
and a decision shall state a specified 
reasonable time for performance*: 

<2) Disclose to the warrantor its deci¬ 
sion and the reasons therefor; 

(3) If the decision w’ould require ac¬ 
tion on the part of the warrantor, deter¬ 
mine whether, and to wdiat extent, war¬ 
rantor will abide by Its decision; and 

‘4> Disclose to the consumer its deci¬ 
sion, the reasons therefor, warrantor's 
intended actions (If the decision would 
require action on the part of the war¬ 
rantor), and the information described 
In paragraph (g) of this section. For pur¬ 
poses of this paragraph (d) a dispute 
shall be deemed settled when the Mech¬ 
anism has ascertained from the consumer 
that; (1) the dispute has been settled to 
the consumer’s satisfaction; and <ii> the 
settlement contains a specified reasona¬ 
ble time for performance. 

( o) The Mechanism may delay the 
performance of Its duties under para- 
Rmph (d> of this section beyond the 40 
(lay time limit: (I) where the period 
of delay ip due solely to failure of a con¬ 
sumer to provide promptly his or her 
wne and address, brand name and 
wodel number of the product Involved, 
and a statement as to the nature of the 
defect or other complaint: or 

<2 > For a 7 day period in those cases 
w.icre the consumer has made no attempt 

t,ec ^ redress directly from the warran¬ 
tor. 

{ 0 The Mechan ism may allow an oral 
Presentation by a party to a dispute (or 
a party's representative) only if: (1) 
f >oUi warrantor and consumer expressly 
fierce to the presentation; 


<2) Prior to agreement the Mechanism 
fully discloses to the consumer the fol¬ 
lowing information: (i) that the presen¬ 
tation by cither party will take place 
only If both parties so agree, but that If 
they agree, and one party fails to appear 
at the agreed upon time and place, Jthc 
presentation by the other party may still 
be allowed; 

(11) That the members will decide the 
dispute whether or not an oral presenta¬ 
tion is made ; 

(iil> The proposed date, time and place 
for the presentation; and 

(lv) A brief description of what will 
occur at the presentation including. If 
applicable, parties' rights to bring wit¬ 
nesses and/or counsel: and 

<3> Each party has the right to be 
present during the other party's oral 
presentation. Nothing contained In this 
paragraph <b> of this section shall pre¬ 
clude the Mechanism from allowing an 
oral presentation by one party, if the 
other party falls to appear at the agreed 
upon time and place, as long as all of 
the requirements of this paragraph have 
been satisfied. 

(g) The Mechanism shall Inform the 
consumer, at the time of disclosure re¬ 
quired In paragraph <d) of this section 
that: <1> If he cr she Is dissatisfied with 
its decision or warrantor's intended ac¬ 
tions, or eventual performance, legal 
remedies, Including use of small claims 
court, may be pursued; 

(2) The Mechanism's decision is ad¬ 
missible in evidence as provided In sec¬ 
tion 110(a) <3> of the Act; and 

<3) The consumer may obtain, at rea¬ 
sonable cost, copies of all Mechanism 
records relating to the consumer’s dis¬ 
pute. 

(h) If the warrantor has agreed to 
perform any obligations, either as part 
of a settlement agreed to after notifica¬ 
tion to the Mechanism of the dispute or 
as a result of a decision under paragraph 
(d) of this section, the Mechanism shall 
ascertain from the consumer w r ithin ID 
working days of the date for perform¬ 
ance whether performance has occurred. 

(I) A requirement that a consumer 
resort to the Mechanism prior to com¬ 
mencement of an action under section 
110(d) of the Act shall be satisfied 40 
days after notification to the Mechanism 
of the dispute or w’hen the Mechanism 
completes all of its duties under para¬ 
graph <d> of this section, whichever 
occurs sooner. Except that, If the Mech¬ 
anism delays performance of its para¬ 
graph <d> of this section duties as 
allowed by paragraph (e) of this section, 
the requirement that the consumer Ini¬ 
tially resort to the Mechanism shall not 
be satisfied until the pertod of delay al¬ 
lowed by paragraph (e) has ended. 

(J) Decisions of the Mechanism shall 
not be legally binding on any person. 
However, the warrantor shall act in 
good faith, ns provided in 1 703.2(g). 
In any civil action arising out of a war¬ 
ranty obligation and relating to a mat¬ 
ter considered by the Mechanism, any 
decision of the Mechanism shall be ad¬ 
missible in evidence, as provided in sec¬ 
tion 110(a» (3) of the Act. 


§ 703.6 K< «i»MlL.«*rpin£. 

(a) The Mechanism shall maintain 
records on each dispute referred to it 
which shall include: <1> Name, address 
and telephone number of the consumer; 

(2) Name, address, telephone number 
and contact person of the warrantor; 

(3> Brand name and model number of 
the product involved; 

(4) The date of receipt of the dis¬ 
pute and the date of disclosure to the 
consumer of the decision; 

<5> All letters or other written docu¬ 
ments submitted by either party; 

ifl> All other evidence collected by 
the Mechanism relating to the dispute, 
including summaries of relevant and 
material portions of telephone calls and 
meetings between the Mechanism and 
any other person (Including consultants 
described in 1703.4(b)); 

(7) A summary of any relevant and 
material information presented by either 
party at an oral presentation; 

(8) The decision of the members in¬ 
cluding information as to date, time and 
place of meeting, and the Identity of 
members voting; or information on any 
other resolution; 

<9> A copy of the disclosure to the 
parties of the decision; 

(10) A statement of the warrantor's 
intended actlon<s>; 

(11) Copies of follow-up letters (or 
summaries of relevant and material por¬ 
tions of follow-up telephone calls) to the 
consumer, and responses thereto; and 

(12> Any other documents and com¬ 
munications (or summaries of relevant 
and material portions of oral communi¬ 
cations* relating to the dispute. 

<b> The Mechanism shall maintain an 
Index of each warrantor's disputes 
grouped under brand name and sub¬ 
grouped under product model. 

ic) The Mechanism shall maintain an 
index for each warrantor as will show: 
(1) All disputes in which the warrantor 
has promised some performance (either 
by settlement or in response to a Mech¬ 
anism decision) and has failed to com¬ 
ply: and 

(2) All disputes In which the war¬ 
rantor has refused to abide by a Mech¬ 
anism decision. 

'd» Tlie Mechanism shall maintain an 
index os will show all disputes delayed 
beyond 40 days. 

(e) The Mechanism shall compile 
semi-annually and maintain statistics 
which show the number and percent of 
disputes in each of the following cate¬ 
gories: <1» Resolved by stalT of the Mech¬ 
anism and warrantor has complied; 

(2) Resolved by stall of the Mech¬ 
anism, time for compliance has occurred, 
and warrantor has not complied; 

<3) Resolved by staff of the Mechanism 
and time for compliance has not yet 
occurred; 

<4> Decided by members and warran¬ 
tor has complied; 

<5> Decided by members, time for com¬ 
pliance has occurred, and warrantor has 
not complied; 

<6> Decided by members and time for 
compliance hus not yet occurred; 
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<7) Decided by members adverse to the 
consumer: 

(8) No jurisdiction: 

(8) Decision delayed beyond 40 days 
under 8 703.5(e) (1): 

(10) Decision delayed beyond 40 days 
under 8 703.5(e) (2); 

(11) Decision delayed beyond 40 days 
for any other reason; and 

<12) Pending decision. 

(f) The Mechanism shall retain all 
records specified in paragraphs (a)-(e) 
of this section for at least 4 years after 
final disposition of the dispute. 

§ 703,7 Audit*. 

(a) The Mechanism shall have an 
audit conducted at least annually, to de¬ 
termine whether the Mechanism and its 
implementation are in compliance with 
this part. All records of the Mechanism 
required to be kept under 8 703.6 shall be 
available for audit. 

(b) Each audit provided for in para¬ 
graph (a) of this section shall Include 
at a minimum the following: (1) evalua¬ 
tion of warrantors' efforts to moke con¬ 
sumers aware of the Mechanism's ex¬ 
istence as required in 8 703.2(d); 

(2) Review of the indexes maintained 
pursuant to 8 703.6(b), (c), and <d): and 

(3) Analysis of a random sample of 
disputes handled by the Mechanism to 
determine the following: 


<1> adequacy of the Mechanism's com¬ 
plaint and other forms. Investigation, 
mediation and follow-up efforts, and 
other aspects of complaint handling; and 

<li) Accuracy of the Mechanism’s sta¬ 
tistical compilations under 9 703.6(e). 
(For purposes of this subparagraph 
"analysis'* shall include oral or written 
contact with the consumers involved in 
each of the disputes in the random sam¬ 
ple.) 

(c) A report of each audit under this 
section shall be submitted to the Federal 
Trade Commission, and shall be made 
available to any person at reasonable 
cost. The Mechanism may direct it & 
auditor to delete names of parties to dis¬ 
putes. and identity of products involved, 
from the audit report. 

(d) Auditors shall be selected by the 
Mechanism. No auditor may be involved 
with the Mechanism as a warrantor, 
sponsor or member, or employee or agent 
thereof, other than for purposes of the 
audit. 

§ 703.8 OpctUM'** of wrord* anil pro* 
ccrdinjr*. 

(a) The statistical summaries spec¬ 
ified in 8 703.6(e) shall be available to 
any person for Inspection and copying. 

(b) Except as provided under para¬ 
graphs (a) and (e) of this section, and 
paragraph (c) of 8 703.7, all records of 


the Mechanism may be kept confidential 
or made available only on such terms and 
conditions, or in such form, as tlie 
Mechanism shall permit. 

(c) The policy of the Mechanism with 
respect to records made available at the 
Mechanism's option shall be set out in 
the procedures under 8 703.5(a); the 
policy shall be applied uniformly to ah 
requests for access to or copies of such 
records. 

<d> Meetings of the members to hear 
and decide disputes shall be open to ob 
servers on reasonable and nondiscriminu 
lory terms. The Identity of the parties 
and products Involved in disputes ncec 
not be disclosed at meetings. 

(e) Upon request the Mechanism shah 
provide to either party to a dispute: U > 
access to all records relating to the dis¬ 
pute; and 

(2) Copies of any records relating u- 
the dispute, at reasonable cost. 

<f> The Mechanism shall make avail 
able to any person upon request, infor¬ 
mation relating to the qualifications ct 
Mechanism staff and members. 

Effective: July 4,1976. 

Promulgated by the Federal Traci 
Commission December 31, 1975. 

Virginia M. Harding. 

Acting Secretary 

(FR Doc75 34*95 Filed 12-30-73:8:45 un| 
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NOTICES 


COMMITTEE FOR THE IMPLEMEN¬ 
TATION OF TEXTILE AGREEMENTS 

CORRELATION OF TEXTILE AND APPAREL 
CATEGORIES WITH THE TARIFF SCHED¬ 
ULES OF THE UNITED STATES AN 
NOTATED 

December 23.1975. 

There is published below a list of the 
Tariff Schedules of the United States An¬ 
notated numbers specifying changes In 
the arrangement of the cotton, wool, and 
man-made fiber categories used by the 
United States in administering the tex¬ 
tile trade agreements program. A full de¬ 
scription of the textile and apparel prod¬ 
ucts falling within each of the cotton. 
wooL and man-made fiber categories may 
be obtained by using the Tariff Sched¬ 
ules of the United Staten Annotated 


which also provides category placement 
for the item numbers covered by the pro¬ 
gram. The list of Tariff Schedules of the 
United States Annotated numbers pub¬ 
lished in the Federal Register on Febru¬ 
ary 3. 1975 <40 FR 5010) is hereby 
amended, effective January 1, 1976. 

Revised pages, in loose-leaf form, of 
the Correlation are available upon re¬ 
quest to tiie Office of Textiles. BRTA/ 
DIB A. Room 2815. U.8. Department of 
Commerce. Washington. D.C. 20230. 

Alan Polansky. 

Chairman. Committee for the 
implementation of Textile 
Agreements and Deputy As- 
stetant Secretary for Policy - 
DIB A. and Director. Bureau of 
Resources. 


list of the tariff schedules of the tamo states annotated KiwacR* 

SPECIFYING CHANGES IK Pit ARRAKGCNfcHT Of TEXTILE CATEGORIES 
USE0 BY THE UNITE0 STATES IK ADMINISTERING THE 

textile trade agreements program 




Cnt. 

Old 

1SUSA 

Hr. 

1SMA 

Description 

26 

364.1120 

364.0700 

Tapestries, Etc., tx. fcobelfn, Jacquard- 
figured, Not Pile 

69 

!*? #$$ pt. 


Other fearing Apparel: 

• 


382.3313 

Coats and Jackets Iroortrd In Sets 

62 

702.0620 

702.0600 

Header of Cottrr, Flax or Both, Knit 

63 



HEAP]KG AMARU, HOT BUT, N.F.S. 


360.0076 


Other tearing Apparel r 



380.0078 

380.0080 

v)udo and Karate iVilforrs 

Other 


382.0090 


Other tearing Appjret: 



382.0092 

362.0094 

Judo and Karate Uniforms 

Other 


382.3385 pt. 


Other tearing Apparel: 



382.3383 

382.3387 

Judo and Karate* Uniform 

Other 

€3 

702.1020 

702.1220 

Headwear of Cotton, Flax or Both. Hot Knit 

64 

347.2520 

347.2600 

Cotton Kicking 

64 

3*0.7522 

360.7600 

Floor Coverings, Pile or Tuft, Handbook ed. 

In which the pile or tuft was Inserted 
or handknotted Into preexisting base 

(4 

360.8022 

360.8109 

floor Coverings, Pile or Tuft, Hot Hand- 
booled 

€4 

364.1220 

364.1300 

Tapestries, Etc*, Tx, Gobelin, Not Jacquard- 
Figured, Pile 

64 

364.1520 

364.1620 

Tapestries, Etc., Ex. Gobelin, Hot Jacquird- 
Figured 
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Would you like 

IF ANY CHANGES HAVE BEEN 
MADE IN CERTAIN TITLES OF THE CODE OF 
FEDERAL REGULATIONS without reading 
the Federal Register every day? If so, you 
may wish to subscribe to the “List of 
CFR Sections Affected.” 

-■ 

List of CFR Sections Affected s 10 

per year 

The "List of CFR Sections Affected" is designed to lead users of the 
Code of Federal Regulations to amendatory actions published in th.e 
Federal Register, and is issued monthly in cumulative form. Entries 
indicate the nature of the changes. 

Also available on a subscription basis . . . 

The Federal Register Index $ 8 ^ ryear 

Indexes covering the contents of the daily Federal Register are issued 
monthly and annually. Entries are carried primarily under the names of 
the issuing agencies. Significant subjects are also carried. 


A finding «kf i» included at fh« end of cnch publication which ftat* Federal 
RegHtter page number* with the date of publication in the Federal Register 


Order from: Superintendent of Document* 

U.S. Government Printing Office 
Washington, D.C. 20402 

Note to FR Subscribers: FR Indexes end the ‘'List of CFR Sections Affected’* will 
continue to be mailed free of charge to regular FR subscribers. 
















